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December  12,  1893. 

PEOPLE  V.  MATTHEW  JOHNSON. 
(55  St.  Bep.  783;  140  N.  Y.  350.) 

1.  Eyidesioe— Bomiclde. 

On  the  trial  of  an  indictment  for  murder  in  the  first  degree, 
Bketches  made  by  an  artist,  showing  the  locality  of  the  blood  staina 
in  and  about  the  place  of  the  murder,  shown  to  be  accurate  by  the 
testimony  of  the  persons  who  made  them,  are  admissible  in  evi- 
dence* 

2.  Witness — Examination. 

The  language  may  be  given  on  cross-ezamination,  from  which 
the  witness  drew  the  conclusions  to  which  he  testified  on  the  direct 
examination* 

8.  Trial — CSiarge. 

The  court  may  refuse  to  charge  a  request,  where  the  first  propo- 
sition is  untrue  and  the  other  will  eliminate  the  oath  and  responsi- 
bility of  the  jury.  So  held  where,  on  the  trial  of  an  indictment 
for  murder,  the  evidence  connecting  defendant  with  the  crime  was 
wholly  circumstantial  and  the  court  refused  to  charge  on  request 
that  direct  evidence  is  always  the  most  satisfactory,  and  that  the 
Jurors  should  be  convinced  as  jurors  when  they  would  be  convinced 
as  men,  and  should  doubt  as  jurors  when  they  would  as  men. 

Appeal  from  the  judgment  of  the  New  York  general  nemAomtf 
entered  npon  verdict  oonvieting  defendant  of  tbe  vrime  of 
murder  in  the  first  degree. 
Vol.  XI— 1 
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T.  McCanta  Stewart,  for  appellant. 

H.  B.  B.  Stapler,  for  respondent. 

FINCH,  J. — The  death,  and  the  violence  which  caused  it, 
alleged  in  the  indictment,  were  proved  in  this  case  by  direct 
evidence  as  the  law  now  requires,  and  were  put  beyond  contro- 
versy by  the  finding  of  the  dead  body,  with  the  marks  of  mur- 
der upon  it.  But  the  guilt  of  the  prisoner  as  the  perpetrator 
of  the  crime  was  established,  a(s  it  may  be,  by  evidence  wholly 
circumstantial  in  its  character.  It  is  assailed  on  this  appeal 
as  being  equivocal  and  inconclusive,  consistent  with  a  possi- 
bility of  innocence,  and  not  strong  enough  to  justify  the  ver- 
dict founded  upon  it.  We  have  read  it  and  reflected  upon  it 
with  the  care  and  deliberation  due  to  the  extreme  gravity  of  the 
inquiry,  but  without  finding  any  reason  to  doubt  or  distrust 
the  conclusion  reached  by  the  jury.  A  sufficient  and  adequate 
motive  for  the  crime,  consisting  of  revenge  for  a  supposed  injury, 
and  supplemented  by  a  desire  to  obtain  the  money  known  to  have 
been  paid  to  the  deceased  and  which  was  stolen  from  his  person ; 
a  convenient  and  presumably  safe  opportunity  arising  from  the 
prisoner's  familiarity  with  the  premisas,  his  knowledge  of  a 
place  in  which  to  hide  until  all  the  occupants  of  the  building 
had  departed  after  their  usual  habit,  an^  leaving  the  engineer 
alone  and  unprotected  while  closing  the  premises  and  prepar- 
ing for  his  own  departure;  the  presence  of  the  tools  and  instru- 
ments sufficient  to  effect  the  killing,  the  existence  and  locality 
of  which  were  well  known  to  the  prisoner,  and  wMch  were 
found  near  by,  with  blood  and  hair  upon  them;  the  track  of  the 
murderer  from  the  basement  to  the  washing  closet  on  the 
fourth  floor,  shown  by  the  bloody  finger  marks  on  the  doons 
passed  in  the  ascent  and  the  stains  upon  the  towel  used  in  an 
effort  to  efface  the  marks  which  the  struggle  had  left  upon  him; 
the  theft  of  the  black  trousers  left  on  the  same  floor,  and  which 
on  the  next  day,  were  found  in  the  possession  of  the  prisoner, 
who  sought  to  dispose  of  them  to  others;  his  display  immedi- 
ately after  the  killing  of  an  amount  of  money,  and  in  denomina- 
tions closely  corresponding  to  that  which  was  taken  from  the 
pockets  of  the  de-ceased,  coupled  with  the  fact  that  before  the 
killing  the  prisoner  was  penniless,  unable  to  pay  his  rent,  bor- 
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rowing  small  fium«  where  he  could,  out  of  work  and  earning 
nothing,  and  pawning  his  clothing  to  relieve  his  want;  hie  mani- 
fest falsehood  as  to  the  source  from  which  he  obtained  the 
money,  his  effort  to  frame  and  prove  a  false  defense  of  absence 
in  New  Jersey  on  the  day  of  the  homicide;  the  blood  stains  on 
the  clothing  and  shoes  that  were  worn  on  that  day;  his  at- 
tempt to  avoid  and  escape  arrest  when  the  crime  became  known 
and  suspicion  was  aroused;  the  fact  that  while  offering  him- 
self as  a  witness  and  protesting  with  a  vehemence  almost 
amounting  to  blasphemy  that  he  was  innocent,  he  nevertheless 
gave  no  explanation  of  his  possession  of  the  stolen  trousers, 
or  of  the  money  which  he  had  displayed,  but  remained  utterly 
silent  where  explanation  was  easy  and  imperative  if  inno- 
cence existed;  all  these  incriminating  facts,  surrounded  by 
and  imbedded  in  others  of  less  importance,  point  so  surely  to 
the  prisoner  as  the  author  of  the  crime,  and  so  exclude  any  other 
rational  explanation  as  to  compel  our  eoncurrentce  with  the 
verdict  of  the  jury.  Their  probative  force  lies  largely  in  their 
combined  and  aggregate  strength,  each  separate  fact  leading 
to  and  received  from  all  the  others  a  conclusiveness  beyond  its 
own.  Some  of  them,  alone  and  severed  from  their  place  in  the 
sequence  of  the  proof,  have  been  criticised  in  the  prisoner's 
behalf,  but  are  open  to  such  criticism  only  in  respects  which 
are  technical  rather  than  substantial,  and  remain  practically 
unaffected  by  it. 

Thus  it  is  said  that  the  proof  of  blood  stains  upon  the  pris- 
oner's clothing  lacked  the  necessary  certainty,  in  view  of  the 
evidence  that  they  might  have  come  from  the  market  in  which 
he  was  in  the  habit  of  playing,  and  where  the  blood  of  animals 
was  dripping;  and  that  the  expert  called  by  the  prosecution 
refused  to  swear  positively  that  the  stains  were  human  blood. 
I  doubt  if  any  scientific  ability  can  surely  and  with  absolute 
certainty  distinguish  between  the  blood  corpuscles  of  man  and 
of  some  animals,  under  all  circumstances.  And  it  rather 
strengthens  confidence  in  the  opinion  which  Dr.  Edson  did  ex- 
press, that  he  refused  to  turn  it  into  a  positive  assertion,  and 
left  it  to  stand  as  his  judgment  that  the  uniformity  in  size  cor- 
responding with  that  of  human  blood  eorpusdes,  which  charac- 
terized the  stains  examined,  indicated  that  the  latter  were  not 
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caused  as  the  blood  of  other  animals.  Nobody  saw,  nobody 
observed  these  stains  before  the  afternoon  of  the  murder,  so 
far  as  the  record  shows,  and  that  they  were  occasioned  by 
human  blood  is  indicated  with,  at  least,  a  high  degree  of  proba- 
bility which  is  entitled  to  greater  weight  when  put  in  con- 
nection with  the  other  proof. 

Again,  it  is  urged  that  the  prisoner's  expresflionfl  of  malice 
toward  the  deceased  were  long  before  the  killing,  and  followed 
by  apparently  friendly  relations.  That  Is  true,  but  such  rela- 
tion's continued  only  down  to  the  time  of  his  discharge,  and 
after  that  the  only  direct  proof  we  have  which  brings  the  two 
men  together  at  all  is  that  of  the  prisoner's  concealment  on  the 
premises,  the  vicious  motive  of  which  the  deceased  evidently 
suspected.  And  the  prisoner's  animocdty  against  the  man 
whom  he  believed  had  occasioned  his  discharge  might  easily 
have  resumed  its  influence  and  become  intensified  when  want 
of  money  and  of  work  and  the  bitterness  of  absolute  poverty 
revived  its  memory;  and  when  to  that  is  added  the  temptation 
of  robbery  adequate  motives  are  shown,  so  far  as  such  motives 
can  be  said  ever  to  be  adequate. 

It  is  further  urged  that  the  money  which  the  prisoner  dis- 
played was  not  absolutely  identified  as  that  which  was  paid  to 
the  deceased  on  the  day  of  his  death.  That  also  is  true,  but  it 
does  not  weaken  the  facts  that  just  before  the  killing  the  pris- 
oner had  no  money,  and  no  means  of  obtaining  any,  and  was  in 
distressing  need  of  it,  and  immediately  after  the  murder  had  in 
his  possession  almost  exactly  the  amount  paid  to  the  deceased, 
and  in  the  same  denominations  of  currency,  and  that  his  ex- 
planation of  where  and  from  whom  he  got  it  was  unquestion- 
ably false. 

There  was  no  error  in  permitting  the  drawings  representing 
the  premises  to  be  put  in  evidence.  They  were  not  photographs, 
but  sketches  made  by  an  artist  showing  the  locality  of  the  blood 
stains  in  the  basement  and  on  the  doors  above.  He  swore  to 
their  accuracy  from  his  own  personal  knowledge  and  observa- 
tion. The  learned  trial  judge  was  extremely  careful  about 
themf.  He  required  explicit  proof  of  their  accuracy,  and  where 
descriptive  wordi^  were  marked  upon  them  stood  ready  to  strike 
off  any  to  which  reasonable  objection  should  be  made.    They 
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served  only  to  explain  localltieSy  and  their  accnracy  was  satis- 
factorily shown. 

Nor  was  there  error  in  admitting  what  is  here  criticised  as 
being  hearsay  evidence.  The  witness  Sawyer,  when  exam- 
ined by  the  counsel  for  the  prisoner  as  to  an  interview  with 
Seay,  was  asked  if  the  latter  said  that  he  came  from  Johnson, 
to  which  the  witness  replied  in  the  affirmative.  The  answer 
involved  his  constmction  of  what  Johnson  said  to  him,  and  in- 
dicated some  sort  of  authority,  or  some  requested  aedon  on  the 
part  of  the  latter,  which,  if  disclosed,  would  explain  or  limit 
the  answer.  The  prosecutor  asked  what  it  was  that  Beay  said, 
or,  in  substance,  what  language  h^  used  in  conveying  the  idea 
that  ^'he  came  from  Johnson."  The  prisoner's  counsel  had 
drawn  out  that  statement,  and  the  prosecutor  bad  the  right  to 
know  the  words  which  Beay  used  in  making  it.  The  door  was 
opened  to  that  extent  at  least,  and  the  question  and  answer  in- 
volved no  error. 

The  charge  of  the  court  to  the  jury  was  careful,  just  and  fair, 
so  much  so  that  no  exception  was  taken  to  it;  but  it  was  fol- 
lowed by  a  large  number  of  requests  to  charge,  moert  of  which 
were  granted,  and  a  few  only  refused.  That  refusal  in  most 
cases  was  because  the  requests  had  already  been  covered  by 
the  charge,  but  in  some  because  the  proportions  were  erroneous. 
Thus  there  was  a  request  to  charge  that  direct  evidence  is  al- 
ways the  most  satisfactory,  and  that  the  jurors  should  be  con- 
vinced as  jurors  when  they  would  be  convinced  as  men,  and 
should  donbt  as  jtfrors  when  they  would  doubt  as  men,  each 
of  which  propositions  sets  up  an  unsafe  and  inaccurate  stand- 
ard by  wMch  to  guide  the  judgment.  The  one  is  untrue  and  the 
other  eliminates  the  oatti  and  the  responsibility  of  the  jury. 

I  am  unable  to  see  any  ground  upon  which  the  judgment 
against  the  prisoner  should  be  reversed.  The  trial  was  fair  and 
conducted  with  a  careful  regard  for  the  rights  of  the  accused ; 
the  judge  presiding  evidently  realized  that  the  prisoner  was  a 
helpless  colored  boy,  without  friends  or  money,  and  so  entitled 
to  have  every  possible  right  preserved  with  more  than  the 
usual  care;  the  attorney  who  defended  him  at  the  trial  did  so 
faithfully  and  with  all  the  resources  at  his  command,  and  <m  the 
argument  here  the  accused  was  represented  by  a  counsel  of  his 
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own  race,  who  argued  the  case  with  courage  and  zeal  and  a 
professional  ability  worthy  of  commendation.  We  cannot  see 
that  any  mistake  has  bee«n  made  or  any  injustice  been  done, 
and  so  are  compelled  to  decide  that  the  verdict  must  stand. 

The  judgment  should  be  affirmed. 

All  concur. 


3mmt  (Rtrxtt—(&tuttal  ^txm—ZUtA  ieimrtmettt. 

December  6,  1893. 
PEOPLE  V.  JAMES  McPHEBSON. 

(55  St.  Bep.  688;  74  Hun,  336.) 

Criminal  law — Trial. 

A  criminal  case  cannot  be  partly  tried  before  one  magistrate  and 
partly  before  another. 

Appeal  from  judgment  of  the  court  of  sessions  of  Rensselaer 
county,  affirming  a  judgment  of  the  assistant  police  magistrate 
of  the  city  of  Troy,  convicting  the  defendant  of  the  crime  of 
petit  larceny. 

King  &  Speck  (Henry  A.  King,  of  counsel),  for  appellant. 

John  P.  Kelly,  district  attorney  (Thomas,  S.  Fagan,  of  coun- 
sel), for  respondent. 

HERRICK,  J. — This  is  an  appeal  by  the  defendant  from  a 
judgment  of  the  court  of  sessions  of  Ren'S^selaer  county,  affirm- 
ing a  judgment  rendered  by  Cornelius  Hannan,  an  assistant 
police  magistrate  of  the  city  of  Troy,  Rensselaer  county,  con- 
victing the  defendant  of  the  crime  of  petit  larceny  and  impos- 
ing a  fiee  of  twenty-five  dollars.  The  defendant  was  arrested 
upon  a  warrant  issued  by  William  Donohue,  a  police  magistrate 
of  the  city  of  Troy.  The  prisooier  was  arraigned  and  demanded 
a  trial  by  jury  on  the  9th  day  of  February,  1893.  The  trial  was 
commenced  b<>fore  the  Raid  William  Donohue,  as  police  magis- 
trate, and  five  jurors  were  drawn,  and  the  defendant  by  his 
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counsel  then  and  there  agreed  in  open  court  that  the  case 
might  be  tried  with  five  jurors  so  drawn. 

The  case  was  thereupon  opened  upon  the  part  of  the  People, 
and  at  the  conclusion  of  such  opening  the  counsel  for  the  de- 
fendant moveid  for  the  discharge  of  the  prisoner  upon  the 
ground  that  the  facts  stated  in  the  opening  of  counsel  for  the 
I'eople  would  not  warrant  a  conviction  of  the  defendant  for  the 
crime  charged;  thi»s  motion  was  denied,  whereupon  the  court 
was  adjourned  until  the  next  day,  February  10th. 
•  February  10th  Assistant  Police  Magistrate  Hannan  presided, 
and  at  that  time,  am<ongst  other  things,  the  defendant  stated 
by  counsel  that  they  waived  the  right  of  trial  by  jury  on  the 
ground  that  there  were  not  a  sufficient  number  of  jurors  drawn 
to  try  defendant,  and  then  and  there  announced  by  hi^  counsel 
that  they  had  no  right  to  make  a  stipulation  in  a  criminal  action 
for  the  defendant  or  on  his  behalf. 

The  waiver  of  the  trial  by  jury  for  the  defendant  was  denied 
and  the  trial  proceeded  before  Justice  Hannan  and  the  jury  of 
five  theretofore  drawn,  and  resulted  in  the  conviction  of  the 
defendant.  A  number  of  questions  are  raised  upon  this  appeal 
by  the  defendamt,  both  upon  the  evidence,  the  rulings  of  the 
couri:,  and  upon  the  absence  of  any  information  upon  which 
the  warrant  was  alleged  to  have  been  issued.  I  do  not  think 
it  is  necessary  to  discuss  any  of  them. 

The  trial  of  the  case  was  commenced  before  one  justice  and 
cofnclnded  before  another. 

The  selection  of  the  jury,  the  opening  of  the  case  upon  the 
part  of  the  People,  and  the  motion  to  dismiss  nfade  on  behalf 
of  the  defendant  at  the  con-elusion  of  such  opening,  were  very 
important  parts  of  the  trial,  just  as  much  as  any  of  the  subse- 
quent proceedings.  It  seems  to  me  too  clear  to  need  argument, 
or  citation  of  authority  to  sustain  the  proposition,  that  a  crimi- 
nal case  cannot  be  partly  tried  before  one  magistrate,  and 
partly  before  another.  WTien  the  trial  of  a  case  is  once  com- 
menoBdy  it  must  proceed  to  the  end  before  the  same  court  and 
jury. 

Judgment  of  conviction  should  be  reversed  and  the  defendant 
discharged.    Let  an  order  be  entered  accordingly. 

MAYHAM,  P.  J.,  and  PUTNAM,  J.,  concur. 


Digitized  by  VjOOQIC 


8  HXW  TOBK  CBUUKAL  HBFOKTS,  VOL.  XL  \ 

NoTember  28, 1893. 

PEOPLE  y.  BOBEBT  H.  MOSES. 

(55  St.  Bep.  403;  140  N.  T.  214.) 

Snnday— nahing. 

Fishing  on  Sunday  is  absolutely  prohibited  by  section  866  of  ihm 
Penal  Code  everywhere  and  under  all  circumstances. 

Appeal  from  judgment  of  the  aupreme  court,  genemi  tem^ 
second  department,  affirming  judgment  of  the  Orange  county 
court  of  Bescnons  affirming  conviction  of  defendant  of  a  misde- 
meanor in  Ashing  (m  Sunday. 

Matthew  Daly,  for  appellant 

M.  H.  Hirschberg,  for  respondents. 

EABL,  J. — ^The  defendant  was  conyioted  in  a  court  held  by  a 
justice  of  the  peace  in  the  county  of  Orange,  of  the  crime  of 
Sabbath  breaking.  The  oonyiction  was  affirmed  upon  appeal 
to  the  court  of  general  sessions  of  that  county,  and  upon  ajh 
peal  to  the  general  term  of  the  supreme  court.  He  has  now 
appealed  to  this  court,  claiming  upon  the  undisputed  facts  that 
he  was  not  guilty  of  the  crime  charged. 

The  act  clailhed  to  be  a  yiolation  of  the  Sunday  laws  was  fish- 
ing from  a  boat  upon  Clark's  pond,  in  the  county  of  Orange,  on 
Sunday.  The  pond  is  a  body  of  water  about  a  mile  in  length, 
and  oyer  half  a  mile  wide.  It  does  not  distinctly  appear  in  the 
eyidence  whether  the  pond  is  public  or  private  property,  but  it 
may  be  assumed  here,  as  it  was  in  the  court  below,  that  it  be- 
longed to  a  club  of  wihich  the  defendant  was  a  member.  The 
X>ond  was  not  a  secluded  body  of  water,  as  there  are  public  high- 
ways and  occupied  residences  in  its  vicinity,  and  the  act  of  the 
defendant  was  committed  within  the  observation  of  a  number 
of  people.  He  claims  he  was  not  guilty  of  the  offense  charged! 
because  the  pond  was  private  property,  and  his  acts  were  not, 
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therefore,  public,  and  did  not  constitute  "serious  m«terruptioa 
of  the  repoee  and  religious  liberty  of  the  oommunity.*' 

The  Christian  Sabbath  is  one  of  the  civil  institutions  of  the 
state,  and  that  the  legislature  for  the;  purpose  of  promoting 
the  moral  and  physical  well-being  of  the  people,  and  the  peace, 
quiet  and  good  order  of  society,  has  authority  to  regulate  its 
observance,  and  prevent  its  desecration  by  any  appropriate  leg- 
islation is  unquestioned.  Lindenmulleir  v.  People,  33  Barb. 
548;  Neuendorfl  v.  Duryea,  69  N.  Y.  557. 

We  have,  therefore,  only  to  construe  the  statutes  and  ascer- 
tain whether  they  prohibit  the  act  complained  of.  Section  259 
of  the  Penal  Code  provides  that  "the  first  day  of  the  week,  be- 
ing by  general  consent  set  apart  for  rest  and  religious  uses^ 
the  law  prohibits  the  doing  on  that  day  of  certain  acts  herein- 
after specified,  which  are  serious  interruptions  of  the  repose 
and  religious  liberty  of  the  community."  It  is  not  the  mean- 
ing of  this  section  that  every  act  which  is  claimed  to  be  a  viola- 
tion thereof  must,  in  fact,  be  a  serious  interriiption  of  the 
repose  and  religious  liberty  of  the  community;  but  the  legisla- 
ture in  subsequent  sections  specified  certain  acts  which  are 
declared  to  be  serious  interruptions  of  the  repose  and  religious 
liberty  of  the  community,  acts  necessarily  described  in  general 
and  comprebensive  terms,  which  the  law  makers  believed  had 
a  general  tendency  to  interfere  with  Sunday  as  a  cby  of  rest 
and  religious  worship.  Section  263  prohibits  all  labor  on  Sun- 
day,  except  works  of  necessity  or  charity,  and  it  matters  not 
whether  the  ppoftiibited  labor  be  public  or  private;  wherever  it 
is  performed  it  is  prohibited.  In  section  265  particular  acts 
are  specified  which  are  prohibited,  as  follows:  "All  shooting, 
hunting,  fishing,  playing,  horse  racing,  gaming  or  other  public 
sport,  exercises  or  shows  upon  the  first  day  of  the  week,  and 
all  noise  disturbing  the  peace  of  the  day,  are  prohibited."  In 
sections  266,  267  and  268  other  acts  are  specially  prohibited. 
It  is  thus  seen  that  among  the  acts  specially  prohibited  on 
Sunday  is  fishing.  That  is  absolutely  prohibited  on  Sunday 
everywhere  and  under  all  circumstances.  It  may  be  done  in 
e  community  where  It  does  not  offend  the  sensibilities  of  any- 
one; it  may  be  done  in  such  a  manner  as  not  to  disturb  the 
pjeace  or  interrupt  the  repose  or  religious  liberty  of  the  ooniK 
T0U.XI-S 
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miinity,  and  yet  the  law  is  violated.  It  is  quite  unreasonable 
to  suppose  that  the  legislature  meant  that  whenever  any  of 
those  acts  are  charged  as  a  violation  of  the  law  an  issue  can  be 
framed  and  tried  as  to  their  public,  offensive  or  disturbing  char- 
acter. The  legislatui^  has  settled  that  matter  by  prohibiting 
them  absolutely. 

In  reaching  this  conclusion  we  are  not  embarrassed  by  the  de- 
cision in  the  ease  of  People  v.  Dennin,  35  Hun,  327,  because  we 
do  not  think  that  case  was  correctly  decided.  There,  the  de- 
fendant and  two  other  persons  played  ball  on  Sunday,  in  pri- 
vate grounds,  with  the  consent  of  the  owner  thereof,  creating 
no  disturbance  and  making  no  noise,  and  it  was  there  held  that 
to  cons-titute  a  violation  of  section  265  of  the  Penal  Code  the 
playing  prohibited  must  seriously  interrupt  the  repose  of  the 
community  on  Sunday.  That  playing  ball  by  several  persons 
in  a  plaice  open  to  the  view  of  the  people  who  may  be  in  tihe 
vicinity,  or  who  may  pass  by,  is  condemned  by  the  principles 
which  lie  at  the  bottom  of  the  Sunday  laws,  and  is  an  act  of 
playing  within  the  meaning  of  the  statute,  cannot  be  doubted. 

We  think  the  judgment  should  be  aflSrmed. 

All  concur,  except  FINCH,  PECKHAM  and  GRAY,  JJ.,  dis- 
senting. 


(Rtiixxi  ot  ^pireatt. 

June  22,  1894. 

PEOPLE  V.   MICHAEL  OAUY. 

(60  St.  Rep.  474;  143  N.  Y.  100.) 

Election— Residence — Prison. 

A  person  cannot,  under  the  guise  of,  or  if  even  withont,  a  com* 
mitment,  go  to  the  Tombs  as  a  prisoner  with  a  right  to  be  there 
only  as  a  prisoner,  and  gain  a  residence  there  for  voting  purposes. 

I/^ppeal  from  judp:nient  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  which  affirmed  a  jud^- 
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ment  of  the  court  of  oyer  and  terminer  of  the  city  and  county  of 
^ew  York,  entered  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  illegal  registration. 

James  J.  Walsh,  foi*  appellant. 

John  D.  Lindsay,  for  respondent. 

EARL,  J. — The  defendant  was  convicted  for  illegal  registra- 
tion in  the  faJl  of  1893,  in  an  election  district  in  the  city  of 
New  York  of  which  he  was  not  at  the  time  a  resident.  He 
claims  he  was  a  resident  of  the  election  district,  and  whether 
he  was  or  not  is  the  question  to  be  determined  upon  the  present 
appeal.  At  and  before  the  time  of  his  registration  he  was  in 
the  Tombs  city  prison  under  a  commitment  by  a  magistrate,  of 
which  the  following  is  a  copy: 

"The  Warden  and  Keeper  of  the  City  Prison  of  the  City  of 
New  York  will  receive  and  safely  keep  in  his  custody,  for  ex- 
«minatian  by  the  Oommisisoners  of  Public  Charities  and  Oor- 
rection,  the  body  of  Michael  Cady,  Charged  with  Destitution  on 
Confession. 

"1  Disitrict  Police  Court,  New  York,  Aug.  14, 1893. 

"C.  W.  MEADE, 

"Police  Justice. 

^'Committed  to  W.  H.  Six  Months.  EDWARD  C.  SHEEHY.'^ 

Sheehy  was  one  of  the  commisioners  of  charities,  and  this 
commitment  is  supposed  to  have  been  made  under  section  412  of 
the  New  York  Consolidation  Act  of  1882,  which  reads  as  fol- 
lows: 

"It  shall  be  lawful  for  the  Board  of  Charities  and  Correction 
to  commit  to  any  of  the  institutions  under  their  charge  other 
than  penal  for  a  period  not  exceeding  six  months,  any  person 
or  i)er8ons  commited  to  their  charge  by  any  police  magistrate 
of  the  city  of  New  York,  and  such  vagrants  as  ask  for  commit- 
ment.^' 

He  had  been  in  the  Tombs  prison  for  about  seven  years,  most 
of  the  time  under  similar  commitments.  He  was  always  com- 
mitted upon  his  own  application,  and  when  a  commitment  ram 
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out,  lie  wonM  immediately,  or  after  the  lapee  of  some  tlme^ 
make  application  for  another,  and  thus  there  might  be  an  Inter- 
val of  time,  probably  overlooked,  between  two  Buccessive  oom- 
mitmentB.  He  wa«,  during  all  the  time,  supported  at  the  pnblio 
expense  in  the  prison,  and  was  there  frequently  emiployed  to 
carry  messages  and  do  some  slight  work  for  the  warden  of  the 
pri«ion,  and  while  thus  employed  was  permitted  to  go  in  and  out 
of  the  prison.  He  was  received  into  the  prison  and  detained 
there  solely  by  virtue  of  the  commitments  and  oould  be  for- 
mally discharged  from  the  prison,  according  to  the  practice  in 
vogue  there,  only  by  the  authority  of  one  otf  the  oommisioners- 
of  charities.  As  a  witness  in  his  own  behalf  he  testified  that  he 
lived  in  the  Tombs  prison  in  the  election  district  where  he  reg- 
istered; that  he  had  lived  thew  nearly  seven  years;  that  he  had 
no  other  home  and  never  had  had  any  other  home  since  he 
went  to  the  prison;  that  during  that  time  he  did  not  intend  to 
have  any  other  home;  that  he  did  intend  to  make  the  prison  his 
home  "as  long  as  he  could  not  do  any  beitter — could  not  get  any 
other  home,"  and  that  he  had  such  intention  during  the  whole 
time;  that  he  was  committed  upon  his  own  application;  that  he 
had  no  home,  no  work,  and  made  application  to  be  committed 
to  get  a  home  and  work. 

Now,  under  these  circumstances  did  he  gain  a  residence  in 
the  Tombs?  The  constitution  provides  in  article  2,  section  3» 
that  "no  person  shall  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  his  presence  or  absence  while  kept  at  any 
almshouse  or  other  asylum  at  public  expense,  nor  while  con- 
fined in  any  public  prison." 

It  does  not  appear  where  his  residence  was  before  Ms  com- 
mitment to  the  prison.  He  was  at  all  times  in  a  real  sense  a 
prisoner  at  the  Tombs.  He  was  not  there  as  a  laborer  working 
for  wages  or  even  working  for  his  own  support,  or  as  a  member 
of  the  warden's  family.  He  was  maintained  at  the  public  ex- 
pense and  was  confined  like  others  of  his  class.  One  com- 
mitted to  prison  does  not  cease  to  be  a  prisoner  because  he 
is  not  strictly  confined  and  is  permitted  by  the  prison  officials 
to  go  in  and  out  of  the  prison  upon  errands.  Nor  does  it  matter 
for  the  purpose  now  in  hand  that  the  commitment  was  irregular 
or  even  illegal.    One  may  be  taken  by  violence  and  thrust  into 
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pnrigoD  and  <>anfl]ied  there,  or  he  may  be  detained  there  by  his 
eonflent  without  any  oommitment,  and  yet  he  oonld  not  by  snch 
detention  im  prison  gain  a  residence  there  for  the  purx>ose  of 
voting.  Before  going  to  the  prison,  the  defendant  had  a  resi- 
dence somewhere,  and  before  he  oonld  change  that  it  was  re-  ■ 
qaisite  that  he  should  go  to  the  Tombs  in^tending  to  make  that 
his  home  and  domicile,  either  permanently  or  for  some  unlim- 
ited time  without  any  intention  of  returning  or  reverting  to 
his  former  residence,  and  in  fact  intending  thereby  to  change 
liis  former  residence  to  the  Tombs.  The  domicile  otr  home  re- 
quisite as  a  qualification  for  voting  purposes  means  a  residenice 
which  the  voter  voluntarily  chooses  and  has  a  right  to  take  as 
such,  and  which  he  is  at  liberty  to  leave,  as  imterest  or  caprice 
may  dictate,  but  without  any  present  intentkm  to  change  it. 
It  is  preposterous  to  suppose  that  the  defendant  had  within 
these  rules  and  the  law  laid  down  in  Silv^y  v.  Lindsay,  107 
N.  Y.  55;  11  St.  Bep.  185,  and  many  other  oases  found  in  the 
learned  brief  submitted  in  behalf  of  the  people,  made  the 
Tombs  his  residenice.  He  was  a  single  man.  The  Tombs  is  not 
a  place  of  residence.  It  is  not  construed  or  mainrtained  for 
that  purpose.  It  is  a  place  of  confinement  for  all  except  the 
keeper  and  his  family,  and  a  person  cannot  under  the  guise 
of  a  commitment,  or  even  without  any  commitment,  go  there 
as  a  prisoner,  having  a  right  to  be  there  only  as  a  prisoner,  and 
gain  a  residence  there: 

We  think  upon  all  the  evidence  it  is  clear  and  without  reason- 
able dispute  that  the  defendant  was  not  a  resident  in  the  dis- 
trict in  which  he  registered ;  and  are  of  opinion  that  no  error  was 
committed  upon  the  trial  to  his  prejudioe. 

The  conviction  should  be  affirmed. 

All  oonronr* 

Jndgmfent  affirmed. 
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December  10,  1894. 

PEOPLE   V.   ORRIN  FRIDAY. 
(63  St.  Bep.  812.) 

Appeal — ^Criminial  cases. 

A  conviction,  secured  on  the  testimony  of  a  witness,  who  claimed 
at  the  time  of  the  trial  that  he  was  innocent,  but  afterwards  plead 
guilty  under  indictment  for  the  same  offense,  will  be  reversed. 

Appeal  from  a  judgment  of  conviction  for  burglary  in  the 
third  degree. 

A.  M.  &  G.  Card,  for  appellant. 

Horace  D.  Hufcut,  Dist.  Atty.,  for  the  People. 

DYKMAN,  J. — ^These  three  men  were  indicted  by  the  grand 
jury  of  Duitchess  county  for  burglary  in  the  third  degree.  The 
specific  allegation  in  the  indictment  was  that  on  the  second  day 
of  January,  1894,  they  feloniously  broke  open  the  henhouse  of 
JoftmW.  Free,  with  intent  to  steal  his  goods  and  dhattels,  and  did 
steal  and  carry  away  eighty  barnyard  fowls,  of  the  value  of  f 50. 
Orrin  Friday  was  tried  separately  on  the  6th  day  of  August, 
1894,  and  was  convicted  and  sentenced  to  the  state  prison  for  two 
years.  Upom  his  trial,  John  Bruce  was  called  as  a  witness  by 
the  people,  and  testified  that  Friday  came  to  his  house  in  the 
morning  of  January  3d,  about  4:30  o'clock,  witlh  a  load  of  bags- 
containing  chickens,  and  that  he  (Bruce)  had  nothing  to  do  with 
it  (meaning  the  stealing  of  the  chickens).  The  next  morning 
Bruce  withdrew  the  plea  of  not  guilty  which  he  had  pre- 
viou«ly  interposed  to  the  indictment,  and  pleaded  guilty  thereto. 
Bruce  requested  the  court  to  suspend  sententce  upon  hdm,  be- 
cause he  had  testified  against  Friday  upon  his  trial,  and  aided 
in  convicting  him.  To  that  request  the  court  replied  "that  he 
should  consider  it;  that  he  could  not  see  how  a  man  could  swear 
one  day  that  Friday  was  the  guilty  party,  and  after  Friday  was 
convicted,  that  he  should  then  plead  guilty,  and  ask  for  sympa- 
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thy  from  the  court."  The  court  did,  however,  reverse  the  sen- 
tenee  upon  Bruce.  Thereupon  Friday  and  his  lawyer  made 
affid^ivits  reciting  the  foregoing  facts,  and  his  counsel  made 
a  motion  to  the  court  for  a  new  trial  thereon.  The  motion  wa» 
denied,  and  the  defendant  ha«  appealed  from  the  judgment  of 
conviction,  and  from  the  order  denying  the  motion  for  a  new 
trial. 

It  will  be  convenient  to  consider  first  the  appeal  from  th,e 
order.  It  is  by  no  means  certain  tha/t  the  defendant  would  have 
been  convicted  without  the  testimony  of  Bruce.  If  the  case 
had  been  sent  to  the  jury  destitute  of  that  evidence,  it  would 
have  been  quite  weak  and  doubtful.  Starting  with  the  con- 
ceded guilt  of  Bruce,  the  circumstances  might  have  received 
an  explanation  consistent  with  the  innocence  of  Friday.  The 
chickens  were  found  in  the  house  where  Bruce  resided,  al- 
though it  belonged  to  Friday,  and  he  had  the  ijse  of  a  room  or 
two  in  the  house.  That  fact,  therefore,  weighs  as  heavily 
against  Bruce  as  it  does  against  Friday:  The  fact  that  there 
were  feathers  in  the  top  of  the  boot  of  the  defendant  on  the 
day  of  his  arrest  is  entitled  to  only  slight  consideration,  espe- 
cially as  it  does  not  appear  what  kind  of  feathers  they  were, 
furt:her  than  that  there  was  one  large  feather.  There  were 
feathers  in  the  room  where  the  chickens  were  found,  and  the  de- 
fendant was  there.  These  feathers  may  have  adhered  to  the 
boots  the«re.  .  Moreover,  there  were  feathers  in  the  court  room^ 
where  the  feathers  adhered  to  his  boot.  There  was  a  square 
box  wagon  at  Brace's  plaee,  with  blood  on  the  axle  and  running 
gear,  and  the  defendant  had  such  a  wagon.  It  is  fair  to  as- 
sume that  the  chickens  were  brought  to  the  house  in  that 
wagon,  but  that  assumption  does  not  aid  us,  as  our  inquiry 
relates  to  the  person  who  did  the  business.  So  the  least  that 
can  be  said  in  favor  of  the  defendant  is  that,  without  the  testi- 
mony of  Bruce,  the  case  made  against  the  defendant  would 
have  been  doubtful,  and  he  had  a  property  right  in  the  doubt 
of  which  he  has  been  deprived.  The  case  went  to  the  jury  with 
the  testimony  of  Bruce  that  he  was  innocent,  but  with  his  guilt 
established  the  case  presents  a  very  diiferent  aspect.  The  tes- 
timony and  the  surrounding  circumstances  point  much  more 
directly  to  Bruce  than  they  do  to  Friday.    As  the  defendant 
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mufft  be  allowed  the  benefit  of  doubts  in  all  stages  of  his  case, 
end  as  we  oon'clude  that  there  will  be  a  donbt  about  his  guilt 
with  the  conceded  guilt  of  Bruce,  we  think  he  i^hould  be  allowed 
en  opportunity  to  present  his  ease  to  the  jury  upon  the  faots 
as  they  exist,  unclouded  by  the  false  testimony  of  Bruce. 

In  view  of  our  conclusion  to  grant  a  new  trial  upon  the  mo- 
don  of  the  defendant,  it  is  not  neoecusary  to  make  an  extended 
examination  of  the  appeal  from  the  judgment.  The  evidenoe, 
as  it  stood  with  the  testimony  of  Bru-ee,  was  sufiQcient  to  sup- 
I>ort  the  verdict,  but  the  record  discloses  this  occurrence  upon 
the  trial:  Ja'oob  Osterhout  was  a  witness  for  the  prosecution, 
And  in  his  direct  examination,  in  speaking  of  an  interview  he 
had  on  the  3d  day  of  January — ^the  day  after  the  larceny — with 
Judson  Friday,  the  son  of  the  defendant,  who  was  indicted 
with  his  father,  the  witness  said :  "He  Looked  like  a  boy  who 
had  just  come- out  of  a  hen  r«oost.  Q.  What  do  you  mean  by 
that?  A.  He  looked  sneaking,  if  you  know  how  that  is.  (De- 
fendant moves  to  strike  out  his  answer  about  looking  sneaking. 
Motion  dienied.  Exception.)"  The  first  exclamation  seems 
to  have  been  voluntary,  and  the  responsibility  for  it  rested 
only  upon  the  witness,  and,  if  promptly  stricken  from  the  rec- 
ord, it  might  have  been  harmless;  but  when  the  public  prosecu- 
tor eluded  an  explanation  or  further  opinion,  it  was  little  less 
than  an  outrage  upon  the  rights  of  a  man  undergoing  a  ciimi* 
nal  prosecution.  It  is  impossible  to  suppose  the  remark  harm- 
lees,  for  it  was  palpably  harmful.  The  jury  may  well  have  as- 
sumed it  to  be  legitimate  proof,  and  the  description  would  pre- 
sent a  hideous  picture  to  the  mind  of  any  juror.  We  think  the 
exception  presents  an  error  whieih  is  fatal  to  the  conviction. 

The  judgment  of  conviction  and  the  order  denying  the  mo- 
tion for  a  new  tiLal  should  be  reversed^  and  a  new  trial  granted. 

All  oooDKmr. 
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January  15»  1895* 

PEOPLE  V.  CLARA  M.  UNDERHILIi 

(63  St.  Ecp.  710;  144  N.  Y.  316.) 

1.  Highway — Dedication. 

The  laying  down  upon  a  map,  made  by  the  gfrantor,  of  certain 
lands  as  avenues  or  streets  and  the  conTeying  of  othei*  lands  aa 
bounded  by  them,  amount  to  a  dedication. 

2.  Same. 

But  before  such  dedication  becomes  complete,  an  acceptance 
thereof,  either  by  user  or  by  formal  act  of  the  public  authorities, 
must  be  shown. 

3.  Same. 

The  evidence,  in  this  case,  was  held  sufficient  to  show  a  dedication 
of  the  avenue  as  a  public  street,  but  insufficient  to  show  an  accept- 
ance thereof  east  of  the  lots  sold. 

Appieal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  second  judicial  department,  entered  upon  an  order, 
which  affirmed  a  judgment  convicting  defendants  upon  an  in- 
dictment for  maintaining  a  nuisance  in  obstructing  a  highway, 
entered  upon  a  verdict  of  the  court  of  sessions  of  We«tche»ter 
county. 

Prior  to  1859  the  state  of  New  York  was  the  owner  of  a  cer- 
tain parcel -of  land  in  the  village  of  Sing  Sing,  known  as  the 
prison  or  state  farm.  In  that  year  the  legislature  passed  an 
act  providing  for  its  sale  by  the  inspectors  of  state  prisons. 
Pursuant  to  that  authority  the  inspectors  made  a  map  of  the 
farm  and  sold  it  to  one  Thomas  Nelson  and  others  on  the  23d 
of  November,  1859.  On  that  map  several  streets  were  laid 
down  as  running  through  this  farm  and  among  them  was  a 
etreet  without  any  name  running  from  Highland  turnpike  to 
Spring  street.  The  street  was  subsequently  called  Lafayette 
avenue.  The  deed  from  the  inspectors  of  staite  prisons  to  Nel- 
eon  and  others,  in  conveying  the  farm,  contained  the  foHovnng 
Vol.  XI— 8 
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reservation:  "Also  excepting  and  reserving  to  the  public  the 
right  of  way  over  said  two  streets  to  the  width  of  twen'ty-five 
feet  south  of  said  central  line  above  described,  a  width  of 
twenty-five  feet  on  each  side  of  the  oontinuation  of  the  south- 
ernmost of  said  central  lines.  Westerly  to  the  said  Spring 
street,  which  new  ©treets  are  forever  to  be  kept  open  to  the 
width  of  twenty-five  feet  on  each  side  of  said  center  line  from 
Spring  street  to  the  Highland  turnpike  for  the  purposes  of  a 
public  street  or  highway  for  the  benefit  of  the  owners  and  pur- 
cliasers  of  the  adjoining  lots." 

Highland  turnpike,  subsequently  called  Highland  avenue, 
runs  north  and  south  on  the  eastern  boundary  of  the  farm. 
Spring  street  runs  parallel  with  Highland  avenue  and  is  the 
western  boundary  of  such  farm  and  some  1,225  feet  west  of 
Highland  avenue.  They  are  both  old  public  highways  in  Sing 
Sing  village.  Lafayette  avenue  runs  from  Highland  avenue  to 
Spring  street.  On  the  first  of  September,  1866,  Nelson  and 
others  (the  grantees  from  the  state)  conveyed  to  one  Edward 
Everitt  six  and  one-half  acres  of  this  farm,  and  described  the 
land  as  "beginning  at  the  Albany  post  road"  (now  Highland 
av^enue)  "and  Lafayette  avenue  as  designated  on  a  map  now  on 
file  in  the  office  of  the  register  of  the  county  of  Westchester, 
entitled  'A  map  of  a  tract  of  land  at  Stng  Sing,  town  of  Os- 
sining,  county  of  Westchester,  the  property  of  Messrs. 
Nelson,  T^rkin,  Cobb,  Cartwright,  Jr.,  and  Jones,  laid 
off  in  town  lots  and  gentlemen's  country  seats,  by  Geo. 
W.  Cartwright,  Jr.,  0.  E.,  July,  1860."  The  description 
then  continues  and  includes  the  six  acres  and  describes  the 
northern  boundary  as  running  "along  the  center  of  Lafayette 
avenue  651  feet,  to  the  said  Albany  post  road  to  the  place  of  be- 
ginning." On  the  7th  of  November,  1889,  Edward  Everitt 
conveyed  the  same  premises  to  the  defendant.  Clara  Mason 
Underhill,  by  the  same  description  tliat  is  contained  in  the  deed 
from  Neteon  and  others  to  Everitt.  At  the  time  when  this  map, 
mentioned  in  the  deed  from  Nelson  and  others  to  Everitt,  was 
made  and  the  deed  executed,  the  land  forming  what  is  laid  down 
on  the  map  as  I^fayette  avenue  was  farm  land,  and  that 
avenue  has  never  been  opened  or  worked.  It  was  farm  land 
most  of  the  way  between  Highland  avenue  and  Spring  street. 
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and  there  were  no  fences  or  other  monnmentB  indicating  to  the 
eye  the  line  of  Lafayette  avenue.  When  Everitt  took  title  by 
deed  from  Nelaon  and  others  to  a  portion  of  the  original  state 
farm  he  ran  hi«  westerly  line  of  fence  north  and  south  across 
the  land  constituting  Lafayette  avenue  as  laid  down  on  the 
map.  This  westerly  line  was  800  feet  east  of  Spring  street. 
He  remained  in  possession  as  owner  from  the  time  of  the  deed 
to  him  in  1866  until  he  conveyed  to  Mrs.  Underhill,  one  of  the 
defendants  herein,  in  November,  1889,  and  the  whole  country 
west  of  his  west  line  up  to  Spring  street  had  been  up  to  that 
time  and  thereafter  remained  open  and  unmarked  by  any 
boundaries  showing  the  line  of  the  street  up  to  within  200  feet 
east  of  Spring  street.  The  grantors  in  the  deed  to  Everitt 
themselves  maintained  fences  across  the  land  constituting 
Lafayette  avenue  west  of  the  defendants'  west  line  and  up  to 
within  a  few  feet  of  Spring  street,  and  as  they  from  time  to 
time  sold  off  lots  on  eitflier  side  of  Lafayette  avenue,  and  with- 
in the  space  of  a  couple  of  hundred  feet  east  of  Spring  street, 
they  would  take  down  the  fence  and  remove  it  further  to  the 
east  so  as  not  to  interfere  with  those  who  intended  to  build 
and  live  in  the  houses.  There  was  never  any  work  done  east 
of  the  houses  built  along  the  westerly  end  of  Lafayette  avenue 
up  to  within  a  sfhort  time  before  the  finding  of  this  indictment, 
when  Mr.  Cartwright,  one  of  the  grantors,  in  the  deed  to  Everitt 
did  some  grading  from  Spring  street  up  to  the  westerly  line  of 
defendan/ts'  premises.  There  was  no  evidence  of  any  user  of 
Lafayette  avenue  by  the  public  for  any  portion  of  its  distance 
as  laid  down  on  the  map,  with  the  exception  of  the  200  feet 
immediately  east  of  Spring  street  and  upon  which,  commenc- 
ing in  1872,  about  eleven  houses  had  been  built  by  the  grantees 
of  Nelson  and  others.  Mr.  Everitt  himself,  while  the  owner  of 
the  six  acres,  had  done  sojne  work  upon  that  portion  of  Lafay- 
ette avenue  fronting  his  premises,  but  it  was  for  his  own  con- 
venience and  to  better  enable  him  to  reach  his  house  from 
Highland  avenue,  which  he  had  built  on  the  north  portion  of 
his  land.  The  grade  from  the  westerly  boundary  of  his  prem- 
ises towards  Spring  street  was  quite  steep  and  the  top  of  the 
grade  was  about  half  way  between  his  westerly  line  and  the 
easterly  line  of  Spring  street.    During  these  years,  from  the 
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lime  when  the  land  wa«  conveyed  to  Nelson  and  others  by  the 
inspectors  of  state  prisons  up  to  the  time  of  the  finding  of  the 
indictment  against  the  defendants,  various  things  had  been 
done,  as  was  claimed  by  the  prosecution,  by  way  of  showing  an 
acceptance  on  the  pant  of  the  village  of  Sing  Sing  of  the  al- 
leged dedication  of  this  Lafayette  avenue  by  the  prison  inspec- 
tors as  a  public  street.  Upon  the  trial  the  prosecution  claimed 
to  have  proved  that  the  public  authorities  of  the  village  of  Sing 
Sing  had  worked  the  street  and  made  a  map  of  it;  had  permitted 
gas  lights  to  be  put  up,  and  had  made  a  map  for  a  system  of 
sewerage  for  the  lower  part  of  the  village,  which  included  the 
avenue;  that  they  had  also  laid  water  pipes  therein  and  caused 
gutters  and  sidewalks  to  be  laid  in  it,  and  had  assessed  property 
as  bounded  by  the  avenue;  liad  put  up  signs  at  eaeh  end,  and 
caused  a  sidewalk  or  crosswalk  to  be  laid  at  the  entrance  of 
the  avenue  on  Highland  avenue.  All  these  acts  were  alleged 
to  have  been  done  by  the  public  authorities,  and  it  was  in- 
sisted that  they  constituted  that  kind  of  formal  action  on  their 
part  which  was  necessary  in  order  to  show  an  acceptance  of  the 
•land  in  question  for.  a  public  highway.  *  The  prosecution  also 
proved  on  the  trial  that  the  defendants  obstructed  this  al- 
leged highway  by  continuing  their  fence  across  it  and  by  build- 
ing structure  thereon  which  they  refused  to  take  down,  either 
at  the  demand  of  Mr.  Cartwright,  one  of  the  grantors  in  the 
deed  to  Everitt,  or  of  the  president  of  the  village. 

On  the  trial  the  judge  charged  the  jury  that  there  was  no 
proof  of  user  sufficient  to  make  a  highway  of  Lafayette  avenue, 
but  he  submitted  to  the  jury  the  evidence  on  the  question  of 
the  acceptance  of  the  alleged  dedication  of  Lafayette  avenue 
with  the  in-struction  that  if  they  found  the  facts  in  accordance 
with  the  People's  construction  of  the  evidence  a  sufficient  ac- 
ceptance had  been  proved.  Proper  exceptions  were  taken  to 
the  ruling  of  the  court,  as  to  raise  the  question  whether  there 
had  been  a  dedication,  and  if  so,  whether  there  had  been  a 
proper  acceptance  by  the  public  authorities  of  the  village. 
The  jury  found  a  verdict  of  guilty,  and  judgment  was  there- 
upon entered,  which  was  affirmed  by  the  general  term. 

Calvin  Frost,  for  appellant. 

W.  Popham  Piatt,  for  respondents. 
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PECKHAM,  J.— In  the  view  we  take  of  thi«  ca«e  it  will  not 
be  necessary  to  determine  whether  the  state  prison  inspectors 
oould  legally  have  laid  out  by  dedication  on  the  part  of  the  state 
a  public  highway  through  the  land  which  they  were  author- 
ized to  sell  for  the  state.  They  assumed  to  do  so,  and  in  the 
map  filed  by  them  this  so-called  Lafayette  avenue  is  laid  out. 
In  their  deed  to  Nelson  and  others  they  expressly  reserve  the 
right  of  way  over  the  land  designated  on  the  map  as  new  streets 
and  dedicate  sudh  land  to  the  public  as  a  public  highway,  for 
the  benefit  of  the  publi<;  and  for  the  owner  and  purchasers  of 
the  adjoining  lots.  The  grantees  in  that  deed  themselves  rec- 
ognized these  various  new  streets  and  made  a  map  which  is 
called  the  Cartwright  map,  upon  which  the  strets  are  laid  out, 
and  in  their  deed  to  Mr.  Everitt,  when  describing  the  land, 
they  use  language,  "beginning  at  the  Albany  post  road  and 
I^fayette  avenue,  ^s  designated  on  the  map  now  on  file,"  etc., 
and  they  continue  their  description  and  bound  the  land  con- 
veyed in  that  deed  "along  the  center  of  said  avenue  651  feet  to 
the  said  Albany  post  road."  These  parties  as  grantees  from 
the  inspectors  and  as  owners  of  the  land  certaiu/ly  would  have 
had  the  right  to  open  streets  through  it  and  they  could  dedi- 
cate such  streets  to  the  public.  Laying  down  upon  the  map 
made  by  themselves  certain  lands  as  avenues  or  streets  and  con- 
veying other  lands  as  bounnied  by  them,  amounts  to  a  dedica- 
tion as  has  been  held  in  very  many  oases.  In  the  Matter  of  the 
Application  for  an  Extension  of  Lewis  Street,  2  Wend.  472; 
Livingston  v.  The  Mayor,  8  id.  85;  Wyman  v.  The  Mayor,  11  id. 
487;  Willoughby  v.  Jenks,  20  id.  94;  Lord  v.  Atkins,  138  N.  Y. 
184;  52  St.  Rep.  155. 

We  think  the  evidence  in  this  case  was  suflQcient  to  show  a 
dedication  by  the  proper  parties  of  Lafayette  avenue  as  a  public 
street.  The  criticism  made  that  the  deeds  from  Nelson  and 
others  to  Everitt,  and  from  Everitt  to  Underbill,  make  no  men- 
tion of  Lafayette  avenue  as  being  a  public  street,  we  think  is 
not  well  founded.  Both  deeds  refer  to  Lafayette  avenue  and 
they  refer  to  it  as  designated  on  the  map  then  on  file  in  the 
office  of  the  register  of  the  county  of  Westchester,  and  they 
bound  their  land  along  the  center  of  the  avenue.  It  is  not 
necessary  we  think  under  these  circumstances  to  state  that 
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they  mean  by  the  word  "avenue"  a  public  street.  The  word, 
as  used  in  the  deed«  and  upon  the  map,  furnishes  evidence  of  a 
dedication  and  implies  a  public  street,  and  the  intention  to 
dedicate  the  land  for  a  public  street  would  not  be  made  plainer 
by  adding  that  they  mean  by  the  word  "avenue"  a  public  street, 
to  be  called  Lafayette  avenue. 

We  are  of  the  opinion,  however,  that  there  was  no  sufficient 
evidence  of  an  acceptance  of  this  dedioatioffi  either  by  way  of 
user  or  by  any  formal  or  conclusive  action  on  the  part  of  those 
public  authorities  of  the  village  of  Sing  Sing  who  would  have 
the  authority  to  accept  a  dedication  to  the  public.  The  trial 
court  eliminated  one  way  of  showing  acceptance  by  the  user  of 
the  street,  and,  we  think,  properly  so.  There  was  really  no 
evidence  of  uiser  as  a  street.  The  street  never  has  been  used 
and  is  not  now  used  as  a  public  highway  for  the  passage  of 
men  and  vehicles  from  Highland  avenue  to  Spring  street. 
The  only  user  proved  was  a  couple  of  hundred  feet  east  from 
Spring  street,  and  that  was  used  by  the  people  who  were  build- 
ing houses  and  for  their  accommodation  only,  and  it  was  almoert 
an  impossibility  to  drive  or  ride  from  that  point  east  to  High- 
land avenue;  indeed,  Cartwright  himself  had  a  fence  across 
Lafayette  avenue.  There  being  no  user,  there  must  have  been 
proof  of  an  acceptance  by  some  formal  and  unambiguous  ac- 
tion on  the  part  of  the  authorities  of  the  village  having  that 
power  and  showing  unmistakably  an  intention  to  accept  the 
land  thus  dedicated  and  for  the  purpose  to  which  it  was  to 
be  put. 

As  was  said  in  the  case  of  Niagara  Falls  Susp.  Bridge  Co.  v. 
Bachman,  66  N.  Y.  261  at  269,  "to  constitute  a  public  highway 
by  dedication  there  must  not  only  be  an  absolute  dedication,  a 
setting  aixart  and  a  surrender  to  the  public  use  of  the  land  by 
the  proprietors,  but  there  must  be  an  acceptance  and  a  formal 
•opening  by  the  proper  authorities,  or  a  user."  In  Holdane  v. 
The  Village  of  Ck)ld  Spring,  21  N.  Y.  474,  the  same  doctrine  is 
announced,  and  it  is  there  said  that  an  acceptance  of  the  dedica- 
tion, either  by  user  or  by  formal  act  of  the  public  authorities, 
must  be  shown  before  a  dedication  becomes  complete.  To  the 
same  effect  is  the  case  of  Speir  v.  The  Town  of  New  Utrecht, 
121  N.  Y.  420;  31  St.  Rep.  414,  although  the  question  there  was 
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more  in  regard  to  the  character  of  the  user  than  to  the  formal 
action  on  the  part  of  the  public  authorities.  It  wa«  there  held 
that  the  mere  fact  that  a  portion  of  the  public  had  traveled 
over  the  road  for  twenty  years  would  not  make  it  a  highway; 
that  the  user  must  be  like  that  of  highways  in  general  and  the 
road  must  not  only  be  traveled  upon,  but  it  must  be  kept  in 
repair,  taken  in  charge  and  adopted  by  the  public  authorities. 
That  was  on  tllie  question  of  user.  In  this  oa»e  no  formal  ac- 
ceptance of  this  dedication  on  the  part  of  the  public  authorities 
has  been  shown.  The  various  items  of  proof  referred  to  by  the 
counsel  for  the  People  for  the  purpose  of  showing  something 
equivalent  to  a  formal  aceptance,  we  think,  are  wholly  inade- 
quate to  meet  that  requirement.  So  far  as  working  the  street 
is  concerned,  the  only  evidence  that  the  public  authorities  had 
ever  worked  it  at  all  consists  of  the  statement  made  by  the 
clerk  of  the  viWage  that  the  village  had  laid  a  sewer  in  the  street 
for  a  couple  of  hundred  feet  east  from  the  line  of  Spring  street, 
and  he  believed  that  some  sidewalk  had  been  there  laid.  Under 
what  drcumstances  he  did  not  say.  The  people  who  built  the 
few  houses  along  the  western  end  of  Lafayette  avenue  may  have 
asked  the  village  to  lay  a  sewer  for  their  accommodation  and 
also  a  sidewalk  as  far  along  the  street  as  the  houses  continued 
to  the  east  from  Spring  street.  The  authori'ties  may  have 
complied  with  their  request.  But  that  is  no  formal  accept- 
ance of  a  dedication  of  the  whole  street  from  Highland  avenue 
to  Spring  street,  a  distanice  of  nearly  1,300  feet,  by  any  public 
authority  of  tile  village  authorized  to  speak  or  act  for  it  in  such 
case  and  thus  to  bind  the  viltage  by  its  action.  There  is  no 
evidence  of  any  such  acceptance.  The  village  has  done  no  act 
from  which  an  acceptance  of  this  dedication  can  properly  be 
inferred.  It  is  claimed  that  a  map  of  the  street  was  made  and 
filed.  That  mere  fact  is  wliolly  immaterial.  There  was  a  map 
laying  out  a  general  system  of  sewerage  for  the  southern  por- 
tion of  the  village,  and  it  would,  in  any  event,  very  properly  in- 
clude the  land  in  question  which  might  be  thereafter  drained 
by  the  sewer,  although  such  street  was  not  then  opened  or  ac- 
cepted as  a  public  highway.  There  is  also  evidence  that  elec- 
tric lights  had  been  placed  in  one  portion  of  the  street,  but 
under  what  oircumstaneos,  or  upon  what  conditions  or  how 
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manj,  w«u9  not  stated,  and  that  water  pdpes  had  also  been  laid 
in  the  street  tfie  same  distance  as  the  sewer  tor  the  accommoda- 
tion of  thoee  few  houses  above  mentioned.  It  is  seen  that  the 
village  had  done  no  work  w<hatever  on  any  portion  of  this  street 
other  than  the  200  feet  directly  east  from  Spring  street,  and 
there  is  no  evidence  under  what  circumstances  such  work  was 
done,  or  that  it  was  done  by  such  authority  as  might  bind  the 
village  on  a  question  of  acceptance  of  a  dedication  of  land  for  a 
street.  The  mere  assessment  by  assessing  officers  of  lande 
which  they  described  as  being  on  Lafayette  avenue  is  no  e\'i- 
dence  whatever  of  a  proper  acceptance,  nor,  under  the  cdrcum- 
stances,  was  the  putting  up  of  signs  at  each  end  of  the  street 
naming  it  Lafayette  avenue.  The  authorities  of  the  village 
had  directed  signs  to  be  placed  at  the  comers  of  all  the  streets 
in  the  village,  without  designating  any  particular  street  or  In 
any  manner  dedding  that  Lafayette  avenue  was  a  public  street 
of  the  village  and  the  resolution  had  been  referred  to  a  oom- 
mittee  to  carry  out  its  purposes.  That  committee  referred  it 
to  the  clerk,  who  employed  a  painter,  who  painted  various  signs, 
and  among  them  he  included  Lafayette  avenue,  and  the  sign 
was  put  up.  The  directing  of  a  sidewalk  to  be  laid  at  the  en- 
trance of  this  street  on  Highland  avenue  is  no  evidence  of  an 
acceptance  of  Lafayette  avenue.  In  fact,  the-re  is  an  eu'tire  ab- 
sence of  proof  of  any  unequivocal  act  on  the  part  of  the  village 
authorities  showing  a  formal  acceptance  of  the  avenue  in  ques- 
tion from  Spring  street  to  Highland  avenue. 

What  rights  the  abutting  owners  on  the  avenue  may  have  as 
between  each  other  and  as  against  the  defendant  Mrs.  Under- 
bill, as  one  of  such  owners,  by  reason  of  the  various  deeds  from 
Thomas  Nelson  and  others  recognizing  the  existence  of  Lafay-* 
otte  avenue,  it  is  not  necessary  here  to  discuss  or  decide.  They 
may  have  easements  or  rights  of  way  as  among  themselves 
not  toudhed  by  this  proceeding.  Hennessy  v.  Murdock,  137  N. 
Y.  317;  50  St.  Rep.  717;  Cunningham  v.  Fitzgerald,  138  N.  Y. 
165;  51  St.  Bep.  840;  Lord  v.  Atkins,  138  N.  Y.  184;  52  St.  Rep. 
155.  We  simply  say  that  the  People  in  this  criminal  action 
have  failed  to  show  that  the  defendants  were  guilty  of  main- 
taining a  nuisance  by  obstructing  a  public  highway  called 
Lafayette  avenue  at  the  place  described  in  the  indictment,  and 
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the  jury  shonld,  therefore,  have  been  instructed  to  acquit  tliem. 
We  think  the  judgment  ahould,  therefore,  be  revereed  and  a 
new  trial  granted. 

All  concur,  except  HAIQHT,  J.,  not  sitting. 
Judgment  reversed. 


July  5,  1895. 

PEOPLE  V.  WILLIAM  B.  CARTER. 

(68  St.  Rep.  584;  88  Hun,  804.) 

Informaitlon — ^Waiver. 

Where  a  defendant  is  brought  before  a  magistrate  for  intoxica* 
tion  In  a  public  place  and  without  any  other  action  on  his  part 
pleads  guilty  to  the  oral  charge,  the  requirements  of  section  699  of 
the  Code  of  Criminal  Procedure  are  waived,  and  his  conviction  will 
not  be  reversed  because  the  charge  was  not  reduced  to  writing. 

Appeal  from  a  judgment  of  the  court  of  se8£rion<s,,a£Srming  a 
judgment  of  the  police  court  of  the  city  of  Syra<cu«e. 

M.  F.  Sherlock,  for  appellant. 

B.  J.  Shove,  for  People. 

MARTIN,  J.— The  charter  of  the  city  of  Syracuse  (Tjaws 
1885,  chapter  26)  authorizes  a  police  justice  of  that  city  to  hold 
courts  of  special  sessions  for  the  trial  of  all  offenses  triable  in 
a  court  of  special  sessions,  and  confers  upon  mieh  court  the 
powers  and  jurisdiction  conferred  upon  courts  of  spwial  sessions 
by  title  6,  chapter  1,  section  56,  Code  Criminal  Procedure.  He 
is  also  given  power  and  jurisdiction  to  try  all  offences  of  the 
grade  of  misdemeainor  under  the  laws  of  the  state  of  New  York. 
Section  35  of  chapter  401  of  the  Laws  of  1892  provides:  "Any 
person  who  shall  be  intoxicated  in  a  public  place  shall  be  guilty 
Vol.  XI-4 
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of  disorderly  conduct,  may  be  arrested  without  warrant  while 
«o  intoxicated,  and  shall  be  punished  by  a  fine  of  not  less 
than  three  nor  more  than  ten  dollars  or  by  imprisonment  not 
exceeding  six  months."  This  offense  was  a  misdemeanor. 
Penal  Code,  §  6.  Thus  it  is  obvious  that  the  trial  court  had 
jurisdiction  to  try  the  offense  of  which  the  defendant  was 
charged. 

From  the  papers  and  return  in  this  case  it  is  manifest  that 
the  defendant  was  arrested  for  being  intoxicated  in  a  public 
place  in  the  city  of  Syracuse.  He  was  arraigned  before  one 
of  the  police  justices  of  that  city,  and  charged  with  that  of- 
fense. He  pleaded  guilty,  and  it  was  thereupon  adjudged  that 
he  should  be  imprisoned  in  the  Onondaga  county  penitentiary 
for  the  term  of  thirty  days.  It  seems  to  us  quite  clear  that 
when  the  defendant  was  arraigned,  which  presumably  involved 
n  statement  of  the  charge  made  against  him,  and  he  pleaded 
guilty,  the  court  had  the  right  to  convict  him  of  that  offense. 
The  only  ground  upon  which  the  appellant  claims  the  judgment 
herein  should  be  reversed  is  that  the  charge  to  which  the  de- 
fendant pleaded  guilty  was  not  sufficient  to  sustain  the  court 
in  convicting  him  of  the  crime,  beeause  it  was  not  in  writing 
and  verified,  and  the  officer  maldng  the  arrest  was  not  sworn 
in  reference  to  the  offense.  As  sustaining  that  proposition, 
he  cites  People  v.  Beatty,  39  Hun,  476.  In  that  case  the  de- 
fendant was  convicted  of  disturbing  certain  oyster  beds.  Upon 
the  hearing  of  an  apepal  from  a  judgment  of  the  court  of  ses- 
sions affirming  a  judgment  of  the  court  of  special  sessions  it 
was  for  the  first  time  objected  that  in  the  charge  before  the 
court  of  special  sessions  the  prefix  "un"  had  been  omitted, 
making  the  charge  allege  that  the  defendant  "lawfully"  did 
the  acts  set  forth.  The  court  in  that  case  said  that,  if  the  ques- 
tion had  been  raised  by  the  affidavit  required  by  section  751 
of  the  CJode  of  Criminal  Procedure,  it  might  have  been  sus- 
tained; but,  as  it  was  not  so  specified,  it  could  not  be  considered. 
Wefindinthat  case  no  autlharity  for  the  contention  of  the  appel- 
lant. While  the  Code  of  Criminal  Procedure  (section  699)  pro- 
vid'es  that,  where  such  courts  have  jurisdiction,  when  the  de- 
fendant is  brought  before  the  magistrate,  the  charge  mast  be 
distinctly  read  to  him,  and  he  must  be  required  to  plead  thereto, 
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«H]1  we  are  of  the  opinion  that  an  omisrfon  to  reduce  the 
<  harge  to  writing  does  not  deprive  the  magistrate  of  jnrisdic- 
tion,  and  that  where,  as  in  this  case,  a  defendant  is  brought  be- 
fore a  magistrate,  and  without  any  other  action  upon  his  part 
pleads  guilty  to  the  oral  charge,  the  requirements  of  section 
€99  are  waived,  and  his  conviction  should  not  be  reversed 
because  tJie  charge  was  not  reduced  to  writing.  The  filing  of 
an  information  in  writing  was  not  required,  as  the  statute  ex- 
pressly gives  authority  to  arrest  any  person,  intoxicated  in  a 
public  place,  without  a  warrant.  A  magistrate  acquires  juris- 
diction of  a  person  when  the  person  ia  placed  in  custody, 
charged  with  crime.  People  ex  rel.  Gunn  v.  Webster,  75  Hun, 
278;  58  St.  Rep.  225.  If,  as  we  have  already  suggested,  this 
omission  was  not  jurisdictional,  but  a  mere  irregularity,  it  could 
be  waived  by  the  defendant.  Pieraon  v.  People,  79  N.  Y.,  424, 
429.  In  People  v.  Rathbun,  21  Wend.  509,  542,  CJowen,  J.,  said : 
*'He  may  waive  any  matter  of  form  or  substance,  excepting  only 
what  may  relate  to  the  jurisdiction  of  the  court."  See,  also, 
People  V.  Mcintosh,  43  Hun,  55;  6  St.  Rep.  541.  If,  therefore, 
under  the  drcum«tances  of  this  case,  and  under  the  statute  cre- 
ating the  offense  of  which  the  defendant  was  convicted,  any 
written  charge  was  necessary,  we  think  its  omission  was  at 
most  an  Irregularity,  which  was  waived  by  the  defendant  when 
•he  pleaded  guilty;  and  that  the  judgment  of  the  court  of  ses- 
sions affirming  the  judgment  of  conviction  by  the  court  of  spe- 
cial sessions  shotild  be  affirmed. 

Judgment  of  the  court  of  sessions  of  Onondaga  county,  af- 
firming the  judgment  of  conviction  and  aeotenoe  of  the  court 
of  special  sessions,  affirmecL 

All  oonour. 
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Sfniftmt  Hmtt—t&mttA  »irm— |lr$t  §mvtmttit 

October  18,  1898, 

PEOPLE  V.  WILLIAM  H.  SCHOOLET. 

(69  St.  Bep.  841;  89  Hun,  391.) 

1.  Appeal — Verdict. 

The  appellate  court  is  not  justified  in  interfering  with  the  verdict^ 
where  the  facts  are  reasonably  capable  of  diverse  or  opposing  in- 
ferences, unless  the  court  is  satisfied,  from  a  review  of  the  testi* 
mony,  that  injustice  has  been  done. 

2.  EvMenoe — ^Proof  of  other  orimes. 

On  the  trial  of  an  indictment  for  receiving  stolen  bonds,  evi- 
dence as  to  the  erasure  of  the  names  and  numl>ers  originally  upon 
the  bonds,  is  competent  to  show,  not  only  the  theft  of  the  bonds,, 
but  their  condition  when  they  reached  the  receiver's  hands,  or 
which  they  had  assumed  when  discovered,  though  it  tends  to  estab- 
lish the  commission  of  another  crime  by  some  one  else. 

8.  Appeal — Striking  out  evidence. 

The  refusal  of  the  court  to  strike  out  evidence,  competent  and 
proper  when  received,  does  not  call  for  the  reversal  of  the  judgment; 
the  court  has  the  right  to  let  it,  when  once  in  the  case,  stand  for 
what  it  is  worth,  though  disproved. 

4.  Bame. 

Where  the  motion  to  strike  out  relates  to  the  ezecutioii  of  two- 
papers,  and  it  is  proper  to  refuse  it  as  to  one,  an  exception  to  the 
denial  of  the  motion  is  not  available  on  appeal. 

Appeal  from  a  judgment  oonvictlng  defendant  of  receiving 
fitolen  property. 

Robert  J.  Haire,  for  appellant. 

John  R.  Fellows,  Dist.  Atty.,  for  People. 

PARKER,  J.— In  December,  1890,  four  bonds  of  the  St.  Louis 
&  Iron  Mountain  Railroad  Company,  of  the  par  value  of  f  1,000 
each,  the  property  of  Ellen  M.  G^ray,  were  stolen  from  her  pos- 
fiesfinon  in  Washington,  D.  C.  In  August  of  the  following  year 
these  bonds,  falsified  by  the  obliteration  of  certain  indorsement 
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thereon  et  the  time  of  the  larceny,  and 'further  falsified  by  the 
obliteration  of  the  true  numbers  on  the  bonds  and  coupons  at- 
tached, and  title  substitution  of  other  numbers,  were  in  the  pos- 
sesion of  the  defendant,  and  disposed  of  by  him  under  drcum- 
8tan<;es  which,  the  People  claimed,  and  the  jury  have  found, 
established  knowledge  on  his  part  that  they  had  been  stolen. 
One  of  the  bonds  the  defendant  sold  to  the  firm  of  James  Walsh 
Si  Son  about  August  10,  1891,  far  which  he  received  the  check 
of  the  firm  for  |1,035.  One  of  the*  firm  went  with  him  to  the 
bank  upon  which  the  check  was  drawn,  where  it  waa  cashed, 
after  which  they  returned  to  the  office  of  Walsh  &  Son,  and  de- 
fendant handed  back  to  the  firm  |135,  taking  with  him  |900, 
which  he  said  was  for  a  client  of  his  by  the  name  of  Peterson, 
who  owned  the  bond.  Peterson  was  not  produced  upooi  the 
trial,  nor  was  his  absence  eatisfactorily  accounted  for.  The 
history  of  the  disposition  of  the  other  bonds  to  White,  Morris 
&  Co.,  and  the  drawing  out  of  the  money  after  deposit,  by  de- 
fendant, personally,  upon  his  check,  which  he  said  was  done 
for  the  purpose  of  turning  the  money  over  to  his  clientPeterson, 
together  with  numerous  orther  facts  and  circumstances,  were 
shown,  from  which  it  was  claimed,  on  behalf  of  the  People,  that 
an  inference  of  fact  should  be  drawn  that  the  defendant  had 
guilty  knowledge  that  the  party  from  whom  he  received  the 
bonds  had  stolen  them.  The  defendant  sought  to  show  that 
his  possession  of  the  bonds  was  innocent;  that  they  had  been 
placed  in  his  hands  for  disposition  by  a  client  named  Joel  Peter- 
son, who,  it  appears,  was  known  as  Edgar  Richardson,  and  also 
as  Abijah  Riclhardson ;  and  that,  at  the  time  they  came  into 
his  possession  for  disposition,  he  had  no  knowledge,  or  reason 
to  suppose,  that  Peterson  had  not  come  honestly  by  ihem. 

It  is  a  fact  of  no  small  significance  that  these  bonds,  which 
had  at  the  time  an  established  market  value,  at  which  they 
could  be  readily  disposed  of,  should  have  been  placed  in  the 
hands  of  this  defendant  for  sale  at  a  price  far  below  that  of 
their  value  in  the  open  market.  It  is  not  our  purpose  to  dis- 
cuss the  evidence,  for  it  is  not  contended  that  the  trial  court 
was  in  error  in  deciding  that  the  evidence  presented  a  question 
for  the  jury.  Nor  is  this  such  a  case  as  justifies  the  court  in 
interfering  with  the  verdict  of  the  jury,  which  is  the  ultimate 
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tribunal  for  the  adjudication  and  determinatioai  of  questions  of 
faet;  for  that  may  not  be  done  where  the  facts  are  reasonably 
capable  of  diverse  or  opposing  inferences,  unless  the  court  is 
satisfied,  from  a  review  of  the  testimony,  that  injustice  has 
probably  been  done.  People  v.  Cignarale,  110  N.  Y.  23;  16  St. 
Rep.  155.  The  result  of  our  examination  of  the  record  does  not 
lead  to  any  such  conclusion. 

The  appellant  urges  that  error  was  cx)mmtt?ted  by  the  tria;! 
•court  in  permitting  Robert  Ogden  Doremus,  an  exi>ert  in  dhem- 
istry,  to  testify  to  the  erasure  of  the  names  and  numbers  orig- 
inally upon  tihe  bonds,  and  the  substitution  of  other  numbers^ 
because  the  defendant  was  not  charged  with  the  crime  of  for- 
gery. It  was  competent,  clearly,  to  show,  not  only  the  theft  of 
the  bonds,  wMch  the  defendant  was  charged  with  having  re- 
ceived with  knowledge  of  the  theft,  but  the  condition  of  the 
bonds  when  they  reached  the  receiver's  hands,  or  which  they 
Iliad  assumed  when  discovered.  And  the  evidence  being  compe- 
tent, its  exclusion  was  not  called  for,  because  it  tended  to  esBh 
tablish  the  commission  of  another  crime  by  some  one  else. 

Nor  do  we  tlhink  the  court  erred  in  admitting  the  opinions  of 
experts  in  handwriting,  to  the  effect  that  the  signatures  to  the 
powers  of  attorney  and  receipts  purporting  to  have  been  given 
to  the  defendant  by  Peterson  were,  in  the  handwriting  of  the 
defendant.  This  testimony  was  introduced  by  the  prosecution 
upon  the  theory  that  the  defendant  had  falsified  the  jwwers  of 
attorney.  The  foundation  for  the  testimony  was  properly  laid^ 
and  consisted  of  the  handwriting  of  the  defendant  upon  other 
papers  and  documents  concededly  his. 

The  powers  of  attorney  purported  to  have  been  acknowledged 
before  notaries  public,  wJho  were  subsequently  produced  by  the 
defendant,  and  testified,  in  effect,  that  the  defendant  introduced 
e  man  to  them  as  Peterson,  whereupon  the  acknowledgments 
were  taken,  and  they  severally  subscribed  their  names  as 
notaries  public.  After  the  notaries  had  testified,  tIhe  defendant 
moved  to  strike  out  the  opinion  of  the  experts,  which  motion 
the  court  denied.  Appellant  contends  that  this  motion  should 
have  been  granted,  because,  as  he  alleges,  it  then  positively  ap- 
peared that  some  i)erson  other  than  the  defendant  executed 
the  powers  of  attorney.     If  it  should  be  assumed  that  the  testi- 
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mony  of  the  notaries  established  that  the  defendant  did  not 
sign  the  powers  of  attorney,  the  refusal  of  the  court  to  strike 
out  the  opinions  of  the  experts  would  not  call  for  a  reversal  of 
the  judgment,  for  it  was  competent  and  proper  evidence  when 
received,  and  being  in  the  case,  the  court  had  the  rigfht  to  let  it 
stand  for  what  it  was  worth,  although  disproved.  But  it  is 
not  accurate  to  say  that  the  teetimooy  of  the  experts  was  wholly 
disapproved  by  that  of  the  notaries.  One  of  the  notaries,  Mr. 
Frank  Moss,  testified  that  this  defendant  came  to  him  with  an- 
other man,  whom  he  introduced  as  Joel  Peterson,  and  requested 
him  to  witness  the  signature  and  take  Peterson's  acknowledg- 
ment; that  he  had  never  seen  the  man  called  Peterson  before,, 
but  did  know  the  defendant,  and  on  the  faith  of  the  introduction 
he  witnesed  the  signature,  and  took  tiie  acknowledgment.  His 
testimony,  so  far  as  it  relates  to  the  signing  of  the  paper  which 
he  witnessed  and  acknowledged,  is  as  follows: 

"Q.  Is  it  your  best  recollection  that  that  paper  was  not  signed 
in  your  presence?  A.  I  think  it  was  not.  I  think  I  asked  this 
man  if  he  desired  me  to  witness  his  signature,  which  I  under- 
€^and  to  be  the  proper  form,  and  I  did  so  at  the  time.  By  the 
court:  Q.  You  witnessed  the  signature,  but  you  had  not  seen  it 
eigned?  A.  No,  I  wouldn't  say  that  I  had.  By  a  juror:  Q. 
Mr.  Moss,  do  you  say  that  you  seen  this  man  Peterson  sign  that? 
A.  No;  I  didn't  say  that.    I  am  not  sure  of  that." 

It  is  clear  that  Moss'  testimony  did  not  establish  eitheT  that 
the  alleged  Peterson  signed  the  power  of  attorney,  which  he  ac- 
knowledged, or  that  defendant  did  not,  nor  was  there  any  other 
testimony  on  that  subject,  except  that  of  the  defendant;  and  the 
jury  were,  therefore,  at  liberty  to  consider  the  testimony  of  the 
experts  for  what  it  was  worth.  The  other  notary,  Mr.  Ritter, 
testified  that  the  man  whom  defendant  introduced  to  him  as 
,  Peterson,  did  not  sign  the  power  of  attorney  in  his  presence; 
but,  as  the  motion  made  related  to  the  execution  of  botto  papers, 
and  it  was  proper  to  refuse  it  as  to  one,  the  exception  is  not 
available. 

The  appellant  also  alleges  that  the  trial  court  erred  in  per- 
mitting James  F.  Vallely,  the  officer  to  whom  the  warrant  was 
given  for  the  arrest  of  the  defendant,  to  testify  in  regard  to  the 
absence  of  the  defendant  from  the  jurisdiction  of  the  court.    It 
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Ib  tme  tliait  he  gave  eome  te«tiiD<my  tending  in  that  direction, 
bat  during  his  entire  examination  only  one  objection  was  made 
by  the  defendant,  which  wa«  not  sustained  by  the  court  That 
objection  was  a  general  one,  and  was  not  interposed  to  a  ques- 
tion which  would  naturally  suggest  to  the  mind  of  the  court 
that  the  purpose  of  it  was  to  show  that  the  defendant  was  try- 
ing to  avoid  trial.  That  it  was  not  so  understood,  by  either  the 
court  or  the  counsel  for  the  defendant,  appears  later  on  in  the 
examination  of  the  same  witness,  when  the  court  inquir(»d  of  the 
district  attorney  what  his  purpose  was  in  the  examination  he 
was  then  making  of  the  officer,  and  whether  it  was  to  show 
flight.  To  which  the  prosecuting  officer  replied,  "Certainly.'* 
Whereupon  the  examination  of  the  witness  was  continued  with- 
out objection.  Later  on  some  controversy  arose  over  the  in- 
troduction in  evidence  of  the  record  of  the  forfeited  bail  bond, 
and  the  court  of  its  own  motion  refused  to  receive  it,  and  in 
torder  to  rid  the  case  of  any  such  question  said: 

"I  will  strike  out  the  entire  testimony  of  Officer  Vallely,  and 
I  will  tell  the  jury  tp  disregard  it." 

The  defendant  did  not  object  or  except  to  this  determination 
of  the  court,  and  wisely,  because  by  it  there  was  stricken  from 
the  record  the  testimony  which  he  now  claims  was  prejudicial 
to  him,  but  which  was  admitted,  as  we  have  already  observed, 
under  such  circumstances  as  would  not  entitle  the  defendant 
to  a  reversal  of  the  judgment  had  the  evidence  been  improper. 
Under  still  another  point,  we  are  informed  that  the  entire 
charge  was  excepted  to,  and  the  record  verifies  the  statement. 
Such  an  exception,  however,  no  more  advantages  the  defendant, 
than  if  he  had  not  taken  the  exception.  Were  the  rule  other- 
wise, the  defendant  would  not  be  entitled  to  a  reversal  of  the 
judgment,  for  the  charge  of  the  learned  trial  court  correctly  laid 
down  the  law  of  the  case,  anl  properly  presented  to  the  jurji 
the  questions  of  fact  upon  which  they  were  to  pass. 

The  judgment  should  be  affirmed. 

O'BRIEN,  J.,  concurs. 

VAN  BRUNT,  P.  J.— I  concur  in  tKe  oonohirfoii  aPilTed  al  by 
Mr,  Justice  Parker;  but  it  does  not  seem  to  me  that  the  flag- 
rant violation  of  duty  by  the  notaries  who  took  the  acknowl- 
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odgment  to  the  powers  of  attorney  offered  in  evidence  in  this 
case  ahould  pass  without  notice.  In  fact  they  should  be  pro- 
ceeded against  criminally.  Two  powers  of  art:tomey  were  of- 
fered in  evidence,  claiming  to  have  been  executed  on  the  14tti 
and  the  20th  of  August,  respectively,  to  whicih  each  notary  cer- 
tified that  the  person  purporting  to  execute  the  power  of 
attorney  was  personally  known  to  such  notary;  and  the  evidence 
as  given  by  tflie  notaries,  shows  that  they  had  never  seen  suoh 
person  prior  to  the  time  of  the  alleged  acknowledgment,  and 
that  the  only  evidence  of  identity  was  an  introduction  by  the 
prisoner,  who,  to  at  least  one  of  the  notaries,  was  not  even 
I>epsonally  known.  It  would  appear  from  the  record  that  it  had 
been  the  habit  of  at  lea«t  one  of  the®e  notaries  to  certify  to  per- 
«onal  knowledge  of  the  identity  of  a  person  executing  a  paper 
from  an  introduction  at  the  time  of  execution.  Such  a  prac- 
tice is  a  clear  violation  of  the  provisions  of  the  statute,  and 
rende-rs  the  notary  liable  to  prosecution.  By  1  Revised  Stat- 
utes, p.  758,  §  9,  it  is  provided  that  no  acknowledgment  of  any 
conveyance  having  been  executed  shall  be  taken  by  any  oflScer, 
unless  the  officer  taking  the  same  shall  know  or  have  satisfac- 
tory eviden'ce  that  the  person  making  such  acknowledgment 
is  the  individual  described  in  and  who  executed  «ueh  convey- 
ance. It  is  evident  that  the  satisfactory  evidence  referred  to 
in  this  section  means  legal  evidence,  namely,  Khe  testimony  of 
witnesses  swo^i  to  the  fact.  Section  15  prescribes  that  every 
officer  who  shall  take  the  acknowledgment  or  proof  of  any 
oonveyanee  shall  indorse  a  certificate  thereof,  signed  by  him- 
self, on  the  oonveyanoe,  and  in  such  certificate  shall  set  forth 
the  matters  hereinbefore  required  to  be  done,  known,  or  proved, 
on  such  acknowledgment  or  proof,  together  with  tihe  names  of 
the  witnesses  examined  before  such  officer,  and  tiheiT  places  of 
residence,  and  the  substance  of  the  evidence  by  them  given. 
Thus  it  appears  that  the  certificate,  wlhich  the  officer  taking  the 
acknowledgment  mu9t  give,  mn«t  not  only  state  the  fact  of  the 
acknowledgment,  but,  if  the  person  was  not  personally  known, 
that  he  took  evidence  in  regard  to  his  identity,  and  he  must 
state  the  names  of  the  witnesses  and  the  substance  of  the  evi- 
dence given,  and  certify  \\\f\\,    that  was    satisfactory  proof  to' 

him. 
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But  It  may  be  eaid  that  there  i«  no  requirement  that  wit* 
nesses  shall  be  examined  in  order  to  prove  identity, — that  all 
that  the  statute  requires  is  tlhat  the  officer  shall  have  satisfac- 
tory evidence,  and  that  that  may  not  mean  sworn  evidence. 
It  may  be  entirely  «afe  to  leave  the  decision  of  this  question, 
upon  the  statute  itself.  In  a  statute,  evidence  means  legal 
evidence;  and  there  is  no  proof  by  parol  whidh  is  legal  evi- 
dence, unlees  sworn  to  by  witnesses.  If  there  were  any  doubt 
upon  this  proposition,  It  would  be  sufficient  to  refer  to  the  deci- 
sions under  section  12  of  the  same  statute,  which  provides  that 
the  proof  of  the  execution  of  any  conveyance  shall  be  made  by 
a  subscribing  witness  thereto,  who  shall  state  his  own  place 
of  residence,  and  that  he  knew  the  prisoner  described  in  and 
who  executed  such  conveyance,  and  such  proof  shall  not  be 
taken  unless  the  officer  is  persoually  acquainted  with  such  sub- 
©oribing  witness,  or  has  satisfactory  evidence  that  he  is  tihe 
fpame  person  who  was  a  subscribing  witness  to  such  instrunvent.. 
In  the  case  of  Tuttle  v.  People,  36  N.  Y.  435,  it  is  expressly  held 
that  the  statute  requires  an  oath  of  the  truth  of  the  facts  essen- 
tial to  satisfy  the  officer  taking  the  proof,  and  to  justify  a  record 
of  an  instrument.  The  case  cited  was  one  Where  a  party  swore 
that  he  was  present  at  the  execution  of  the  paper,  when  such 
was  not,  in  fact,  the  case;  and  upon  indictment  he  was  con- 
rioted  of  perjury.  In  the  case  of  Miller  v.  Link,  2  N.  Y..  86,  the 
same  rule  is  laid  down.  It  is  said  that  the  acknowledgment  of 
a  deed  must  show  that  the  party  acknowledging  the  instrument 
was  known  or  proved  to  the  officer  to  be  the  party  named  in  and 
who  had  executed  the  same.  The  same  rule  in  regard  to  a  sub- 
scribing  witness  is  also  recognized  in  the  case  of  Jackson  v. 
Vickory,  1  Wend.  412.  And  in  the  case  of  Dibble  v.  Rogers^ 
13  Wend.  542,  the  necessity  of  incorporating  in  the  certificate 
of  the  officer,  where  the  identity  of  the  person  executing  the 
instrument  is  proven,  the  evidence  taken  by  him,  is  also  ex- 
pressly recognized.  Many  other  cases  might  be  cited  estab- 
lishing the  proposition  that  mere  personal  introduction  at  the- 
time  of  the  execution  of  an  instrument  is  not  the  evidence  which 
the  statute  requires,  and  that  it  is  a  violation  of  duty  upon  the 
part  of  an  officer,  making  himself  liable  to  punishment,  to  take 
an  acknowledgment  under  such  circumstances.    He  must  have 
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evidence  of  identity,  and  incorporate  Buch  evidence  in  his  cer- 
tificate, if  he  deeires  to  eecape  punishment  for  the  violaition 
of  Ms  daty. 


^upttm  (8«ttrt— gtjriTfUati  gtoluloo— |lwt  §mttmtvi. 

February  7,  1896. 
PEOPLE  v.  HENRY  J.   HAVNOR. 

(72  S.  R.  584.) 

!•  Sunday— Constitutional  law. 

Provisions  of  section  1,  chapter  823  of  1895,  are  within  the  police 
powers  of  the  legislature  and  not  unconstitutional. 

2.  Same. 

It  is  for  the  legislature  to  say  what  business  it  is  necessary  to 
prevent  for  the  proper  regulation  or  observance  of  the  Sabbath; 
and,  so  long  as  the  regulations  have  relation  to  that  particular  ob- 
ject, the  discretion  of  the  legislature  cannot  be  controlled  by  the 
court. 

3.  Same — Discrimination. 

The  legislature  has  power  to  say  what  acts,  in  the  different  lo- 
calities of  the  state,  it  is  necessary  to  prohibit  to  accomplish  this 
purpose. 

Appeal  from  a  judgment,  convicting  defendant  of  oarrying 
on  the  business  of  a  barber  on  Sunday. 

A.  I.  Sire,  for  appellant. 

John  R.  Fellows,  for  respondent. 

INGRAHAM,  J. — The  appellant  was  convicted  for  a  ylola- 
tion  of  section  1  of  chapter  823  of  the  Laws  of  1895,  and  he  ap- 
peals, on  the  ground  that  the  act  i«  unoone-titutional  as  a  viola- 
tion of  the  provision  of  the  constitution  that  "no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of 
law.^ 
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The  act  in  questiim  prohibits  any  person  from  carrying  on  or 
engaging  in  the  business  of  shaving,  hair  cutting,  or  other  work 
performed  by  a  barber  on  the  first  day  of  the  week,  and  provideg 
a  punishment  for  such  offense.  It  is  claimed  thait  the  law  falls 
within  the  principle  established  by  In  re  Jacobs,  98  N.  Y.  107; 
Teople  V.  Marx,  99  id.  377;  and  People  v.  Gillson,  109  id.  389; 
16  St.  Bep.  185.  In  the  case  last  cited  the  principle,  as  stated, 
is: 

"A  person  living  under  our  oonsPtitution  has  the  right  to 
adopt  and  follow  such  lawful  industrial  pursuit,  not  injurious 
to  the  community,  as  he  may  see  fit.  *  *  *  Liberty,  in  its  broad 
sense  as  understood  in  this  country,  means  the  right,  not  only 
of  freedom  from  servitude,  imprisonment,  or  restraint,  but  the 
right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live  and 
work  when  he  will,  to  earn  his  livelihood  in  any  lawful  calling, 
and  to  pursue  any  lawful  trade  or  avocation." 

And  in  the  case  of  People  v.  Marx,  supra,  the  court  say: 

"Under  an  exercise  of  the  police  power,  'the  enactment  mu^ 
have  reference  to  the  comfort,  or  the  welfarfe  of  society  and 
must  not  be  in  conflict  with  the  constitution.  The  law  will  not 
allow  the  rights  of  property  to  be  invaded  under  the  guise  of  a 
police  regulation  for  the  protection  of  health,  when  it  is  mani- 
fest such  is  not  the  object  and  purpose  of  the  regulation." 

And  while  it  is  gemerally  for  the  legislature  to  determine 
what  laws  and  regulations  are  needed  to  protect  the  public 
health  and  serve  the  public  comfort  and  safety,  if  its  measures 
are  calculated,  intended,  convenient,  or  appropriate  to  accpm- 
plijslh  such  ends,  the  exercise  of  its  discretion  is  not  the  subject 
of  judicial  review.  But  those  measures  must  have  some  rela- 
tion to  these  ends.  Courts  must  be  able  to  see,  upon  a  perusal 
of  the  enactment,  that  there  is  some  fair,  just,  and  reasonable 
conneotion  between  it  and  the  ends  above  mentioned.  Unless 
such  relation  exists,  the  enactment  cannot  be  upheld  as  an  ex- 
ercise of  the  police  power.  The  question  is  whether  the  pro- 
hibition of  a  particular  trade  upon  Sunday  is  a  violation  of  the 
principle  thus  established.  There  is  nothing  in  this  act  which 
attempts  to  provide  that  the  appellant  shall  not  carry  on  his 
particular  trade  or  calling  in  any  manner  or  at  any  place  that  he 
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pleases.  He  is  simply  prohibited  from  carrying  od  that  trade 
npon  Sunday.  An  examination  of  the  legislation  of  most,  if 
not  all,  of  the  states,  will  show  "that  ^that  subject  was  regulated 
by  statute  prior  to  the  adoption  of  the  federal  oon«titution 
and  of  the  constitution  of  this  state,  and  tlhat  prohibdtion  of 
work  upon  Sunday,  more  or  lees  severe,  was  in  force  in  all  the 
states  at  that  time;  and  th^  right  of  the  legislature  to  regulate 
the  observance  of  the  Sabbath  has  beeoi  recognized  without 
exception  by  this  and  some  of  the  states  since  the  formation  of 
our  government.  Thus,  in  the  case  of  People  v.  Moses,  140  N.  Y. 
215;  55  St.  Rep.  403,  the  court  says: 

"The  Christian  Sabbait'h  is  one  of  the  civil  in®titutions  of  tlie 
state;  and  that  the  legislature,  for  the  purpose  of  promoting 
the  moral  and  physical  well-being  of  the  people,  and  the  peacc^ 
quiet,  and  good  order  of  society,  has  authority  to  regulate  its 
observance  and  prevent  its  desecratioai  by  any  appropriate  leg- 
islation, is  unquestioned.'^ 

The  legislature  thus  having  the  authority  to  regulate  the  ob- 
servance of  the  Sabbath,  we  cannott  review  its  discretion,  or  de- 
termine upon  the  expediency,  wisdom,  or  propriety  of  legisla- 
tive action  in  matters  within  the  pow^er  of  the  legislature.  See 
People  V.  Al'bertson,  55  N.  Y.  54.  In  the  case  of  LindenmuUer 
V.  People,  33  Barb.  554,  a  case  that  has  been  cited  with  approval 
in  many  cases,  it  was  expressly  held  that  the  legislature  has  the 
power  to  determine  what  acts  it  is  necessary  to  prohibit  on 
Sunday  for  the  purpose  of  promoting  the  moral  and  physical 
well-being  of  the  people  and  for  the  purpose  of  preventing  the 
desecration  of  the  Sabbath,  that  it  was  a  matter  within  the  leg- 
islature's discretion  and  power,  and  that  the  courts  could  not 
review  their  discretion  and  sit  in  judgment  upon  the  expedienev 
of  their  acts.  It  is  for  the  legislature  to  say  what  business  it 
is  necessary  to  prevent  for  the  proper  regulation  or  observance 
of  the  Sabbath;  and  so  long  as  the  regulations  described  have 
relation  to  that  particular  object,  the  discretion  of  the  legisla- 
ture cannot  be  controlled  by  the  court.  This  is  in  accord  with 
the  case  of  People  v.  Sheriflf  of  Kings  Co.,  13  Misc.  Rep.  587; 
69  St.  Rep.  215. 

Objection  is  also  made  to  this  act  on  the  ground  that  It  is 
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class  le^slfl/tion,  granting  a  privilege  to  persons  trandacting 
business  in  New  York  and  Saratoga  whioh  is  not  allowed  out- 
side of  thoee  localities.  We  do  not  think  that  the  act  can  be 
questioaied  upon  tMs  ground.  If  the  legislature  has  power  to 
regulate  the  observanKse  and  prevent  the  desecration  of  the 
Saibbath,  it  has  power  to  say  what  acts,  in  the  different  localities 
of  the  state,  it  is  mecessary  to  prohiMt  to  accomplish  this  pur- 
pose. It  is  quite  conceivable  that  an  act  in  one  locality,  thickly 
settled,  should  be  prohibited,  whioh  in  sparsely-settled  districts 
of  the  state  could  be  allowed;  and  for  this  reason  an  act  might 
be  objectionable  in  one  district  which  will  not  in  another.  All 
of  these  regulations  have  in  view  the  proper  observance  of  the 
day,  and  are  witiiin  the  discretion  of  the  legislature.  In  re 
Bayard,  25  Hun,  546. 

We  have  been  referred  to  the  case  of  People  v.  Eden,  decided 
by  the  circuit  court  of  Oook  county,  111.,  in  whioh  it  appears  to 
have  been  held  that  the  legislature  cannot  single  out  any  one 
calling,  and  make  it  the  subject  of  special  legislation.  We  can- 
not assent  to  the  views  there  expressed,  so  far  as  they  relate  to 
laws  passed  regulating  the  observance  of  Sunday.  In  the  case 
of  Lindenmuller  v.  People,  supra,  a  prohibition  of  theatrical 
performances  on  Sunday  was  expresely  upheld;  and  the  pro- 
hibition of  the  sale  of  liquor  on  Sunday  has  been  always  recog- 
nized as  the  proper  exercise  of  the  power  of  the  legislature. 
It  is  for  the  legislature  to  say  what  trades  or  callings  can  be 
carried  on  with  due  regard  for  the  observance  of  the  Sabbath. 

We  think,  therefore,  that  the  act  was  clearly  within  the  power 
of  the  legislature,  and  that  the  conviction  must  be  affirmed. 

All  concur. 

NOTE  ON  "EXERCISE  OP  POLICE  POWER  BY  LEGISLATURE." 

Exercise  of  police  jjowcr  by  legislature  is  not  in  conflict  with  Consti- 
tntion.  People  v.  Havnor,  149  N.  Y.  195;  Health  Dept.  ▼.  Hector,  etc, 
145  id.  32;  People  ex  rel,  Ncchamcus  v.  Warden,  etc.,  144  id.  529;  People 
▼.  Ewer,  141  id.  129;  People  ex  rel.  Kemp  y.  D'Oench,  111  id.  359;  Mat- 
ter of  Ryers,  72  id.  1.  7;  Matter  of  Deansville  Cem.  Ass'n,  66  id.  569; 
Metropolitan  Board  of  Health  y.  Hcister,  37  id.  661,  669;  Prentice  y. 
Weston,  111  id.  460;  Phelps  v.  Racey,  60  id.  10. 

Act  tsmat  appear  to  have  reasonable  connection  with  welfare  of  pnb- 
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lie.  Id.;  People  v.  GiHsod,  109  N.  Y.  389;  Matter  of  Jacobs,  98  id.  98, 
105;  People  v.  Ewer,  141  id.  129. 

Legislature  cannot,  under  the  guise  of  protecting  health  or  morals, 

.  deprive  the  citizen  of  the  right  to  pursue  a  lawful  occupation.    People 

V.  Ewer,  141  N.  Y.  129;  Matter  of  Jacobs,  98  id.  98;  People  v.  Marx,  99 

id.  977;  People  v.  Gillson,  109  id.  389;  16  S.  R.  185;  People  ▼.  Bosenberg, 

138  N.  Y.  410;  53  S.  R.  1. 

The  legislature  has  authority  to  regulate  the  observance  of  the 
Christian  Sabbath,  and,  by  appropriate  legislation,  prevent  its  desecra- 
tion. People  V.  Moses,  140  N.  Y.  214;  55  S.  R.  403;  aff'g  ^7  id.  181;  Peo- 
ple V.  Havnor,  149  N.  Y.  195;  aff'g  1  App.  Div.  459;  72  S.  R.  584;  liinden- 
xnuller  v.  People,  33  Barb.  548;  Neuendorfl  v.  Duryea,  69  N.  Y.  657. 

Chapter  823  of  1895,  is  a  valid  exercise  of  the  police  power  by  the  leg- 
islature, works  no  deprivation  of  liberty  or  property  within  the  mean- 
ing of  the  Constitution,  and  does  not  violate  the  fourteenth  amendment 
of  the  Federal  Constitution  by  denying  the  protection  of  the  lawi. 
People  V.  Havnor,  149  N.  Y.  195;  aff'g  1  App.  Div.  459;  72  &  R.  684. 


Juywittit  (St\xtt—<&tntul  Wttm—iitst  §mvtmtnl 

December  18,  1896. 

PEOPLE  V.  CAROLINE  KRAFT. 
(72  S.  R.  436.) 

L  Evidence — Dying  declarations. 

Declarations,  made  in  apprehension  of  death,  by  a  sick  or 
wounded  person,  in  respect  to  the  cause  of  his  condition,  are  ad- 
missible in  trials  for  murder  and  manslaughter  when  the  cause  of 
the  declarent's  death  is  a  fact  in  issue. 

2.  Same — Quefrtion  of  law. 

Whether  the  declarations  were  made  in  apprehension  of  death 
and  after  the  declarant  had  lost  all  hope  of  recovery,  is  to  be  deter- 
mined by  the  judge. 

8   Bame— Weig-ht. 

The  same  weight  should  not  be  given  to  a  dying  declaration  as 
would  be  given  to  the  same  statements  testified  to  in  the  presence 
of  the  jury. 
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Appeal  from  a  judgment  ocmricting  the  defemdant  of  man- 
slaughter in  th«e  first  degree. 

The  declara'tion  referred  to  in  the  opinion  was  made  under 
the  following  drcumBtanoes :  On  tihe  night  deceased  went  to 
the  hospital,  three  or  four  days  before  her  death,  she  was  vis- 
ited by  the  eoroner,  who,  after  eliciting  her  name  and  residence, 
inquired  of  her  whether  she  thought  sihe  could  recover,  to  which 
deceased  answered,  "No."  The  coroner  then  asked  deceased 
whether  she  believed  ffhe  was  going  to  die,  to  which  she  an- 
swered, "Yes,"  and  then  proceeded  to  tell  how  she  came  by  her 
injury.  It  did  not  appear  tliat  deceased  suffered  pain  at  this 
time,  or  that  she  had  been  informed  of  her  dangerous  condi- 
tion, or  had  made  any  preparations  for  death,  and,  excepting 
her  answers  to  the  coroner's  questions,  there  was  nothing  to 
show  that  she  realized  that  she  was  then  about  to  die. 

William  F.  Howe,  for  appellant 

John  L.  Lindsay,  for  the  People, 

FOLLETT,  J. — The  indictment  charges  that  the  defendant 
on  January  14,  1893  by  the  use  of  an  instrument  called  a 
"catheter,"  attempted  to  procure  the  miscarriage  of  Bertha 
Kern,  who  was  then  pregnant,  and  that  by  means  thereof  she 
died.  The  evidence  upon  which  the  defendant  was  convicted 
consisted  of  the  dying  declaration  of  Bertha  Kern,  w'hich  was 
made  January  28,  1893,  to  Michael  J.  B.  Messemer,  a  coroner, 
and  was  reduced  to  writing,  and  signed  by  the  decedent.  Hear- 
say evidence  is  a  statement  made  by  a  person  not  called  as  a 
witness,  which  is  received  in  evidence  on  the  trial,  to  which 
class  dying  declarations  belong.  Declarations  made  in  appre- 
hension of  death,  by  a  sick  or  wounded  person,  in  respect  to  the 
cause  of  his  condition,  are  admissible  in  trials  for  mnrder  and 
manslaughter  when  the  cause  of  the  declarant's  death  is  a  fact 
in  issue.  It  is  unnecessary  to  state  the  reasons  for  this  rule 
which  has  so  long  prevailed.  Its  history  is  given  by  Mr.  Justice 
Stephen,  at  page  446,  in  the  first  volume  of  his  History  of  the 
Criminal  Law  of  England.  Whether  the  declarations  were 
made  in  apprehension  of  death,  and  after  the  declarant  had  lost 
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all  hone  of  recovery,  is  to  be  determined  by  judge;  and  the 
learned  recorder  rightly  determined  this  question,  and  properly 
received  the  declaration  in  evidence.  In  instructing  the  jury 
as  to  the  weight  which  should  be  given  to  it,  he  said : 
■  "So  that  I  charge  you,  gentlemen,  that  this  testimony  which 
has  been  introduced  relative  to  tbe  dying  declaration  of  this  girl 
is  comoetent  testimony,  and  proper  for  you  to  consider ,  and  it  is 
your  duty  to  take  it  into  consideration,  because  it  is  evidence  for 
you,  and  it  is  given  ah  the  sanction  of  evidence  which  the  law  can 
give  to  evidence." 

To  this  instruction  the  defendant's  counsel  took  an  excep- 
tion, and  it  is  now  urged  that  it  was  error  for  the  court  to  in- 
struct the  jury  that  "it  (the  dying  declaration)  is  given  all  the 
sanction  of  evidence  which  tlhe  law  can  give  to  evidence." 

The  highest  species  of  testimony  is  that  given  by  an  intelli- 
gent and  wholly  disinterested  witness,  who  observed  under 
favorable  circumstances  the  facts  testified  to.  The  recorder,' 
by  his  instruction,  declared  that  a  dying  declaration  is  given 
all  the  sanction  or  weight  which  the  law  can  give  to  evidenco. 
This  was  more  than  saying  to  tlhe  jury  that  the  declaration  wa» 
entitled  to  the  same  weight  as  if  the  same  facts  had  been  testi- 
fied to  by  the  declarant  under  an  examination  and  cross-  exam- 
ination before  the  jury.  One  of  the  principal  means  of  testing- 
the  credibility  of  testimony  i<8  the  righit  to  cross-examine  a 
witness,  and  develop  every  fact  legitimately  bearing  upon  the 
statement.  When  a  dying  declaration  is  read  in  evidence, 
therp  is  no  opportunity  to  cross-examine  tlhe  declarant,  and  no- 
opportunity  for  the  jury  to  see  the  witness,  and  determine  in 
respect  to  his  intelligence  and  fairness.  So  far  as  we  know, 
tlie  question  as  to  the  weight  to  be  given  to  such  evidence  has 
been  considered  in  but  one  reported  case  in  this  state.  In  Peo- 
ple V.  Knapp,  1  Edm.  Sel.  Cas.  177,  Mr.  Justice  Edmonds  in- 
structed the  jury  as  follows: 

"And  though  that  statement  (the  dying  declaration)  had  been 
made  with  all  the  solemnity  of  a  consciousness  of  approaching 
death,  and  therefore  entitled  to  the  same  weight  as  her  testi- 
mony  would  have  been  if  given  personally  before  them,  yet  it 
waa  not  entitled  to  any  more,  and  was  to  be  weighed  and  tested. 
Vol.  XI— 6 
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as  to  its  credibilitjy  bj  all  the  otftier  circumstancefl  of  the  caee.'' 
In  that  case  the  defendanit  waa  acquitted,  and  the  instruction 
was  not  reviewed. 

The  question  as  to  the  weight  of  such  declarations  has  been 
discussed  by  many  text  writers,  and  all  agree  that  it  is  not  en- 
titled to  the  same  weight  as  though  the  declarant  had  stated 
the  same  facts  on  the  trial,  and  an  opportunity  given  to  cross- 
examine,  and  observe  the  demeanor  O'f  the  witness.  3*  Buss. 
Crimes  (5th  Ed.)  3C1,  3C2;  1  Tfeiyl.  Ev.  (6th  Ed.)  p.  646,  §  652; 
Boee  .Cr.  Ev.  (<^th  Ed.)  37;  Field  Ev.  (4th  Ed.)  157  et  seq.;  Best, 
Ev.  (5th  Ed.)  637;  Whart.  Hom.  (2d  Ed.)  §  472;  Whart.  Cr.  Ev. 
(8th  Ed.)  §  276;  1  Grecnl.  Ev.  (13th  Ed.)  §  162;  1  Phil.  Ev.  (Ed- 
ward's Ed.)  298;  2  Both.  Obi.  (3d  Am.  Ed.)  250.  The  dangers 
of  implicitly  relying  on  dying  declarations  are  clearly  pointed 
out  by  Mr.  Justice  Appleton,  in  his  learned  work  on  Evidence, 
at  page  202  et  seq.  But  we  are  not  left  wholly  to  the  authority 
of  text  writers.  The  question  has  been  considered  in  tihree  of 
the  states  of  this  Union,  where  it  was  held  that  tbe  same  weight 
ahould  not  be  given  to  a  dying  declaration  as  would  be  given  to 
the  same  statement  testified  to  in  the  presence  of  the  jury. 
|state  V.  Green,  13  Mo.  382;  (State  v.  McCannon,  51  id.  160; 
State  V.  Vansant,  80  id.  67;  State  v.  Mathes,  90  id.  571;  Lam- 
l>eth  V.  State,  23  Miss.  358 ;  Walker  v.  State,  37  Tex.  366.  Upon 
principle,  such  declarations  are  not  entitled  to  as  much  weight 
^s  should  be  given  to  the  highest  species  of  testimony,  nor  to  as 
great  weight  as  sSiould  be  given  to  the  same  statements  testified 
to  by  the  declarant  when  in  health,  and  subjected  (too  a  cross- 
examination  before  the  trial  eourt.  The  person  receiving  the 
declamtion  seldom  has  sufQcient  knowledge  of  the  circum- 
«tances  of  the  alleged  offense  to  conduct  a  proper  cross-examina- 
tion, and  the  situation  of  the  dying  person  usually  prevenits  a 
searching  inquiry.  Again,  it  is  not  the  experienice  of  mankind 
that  the  apprehension  of  immediate  death,  from  which  there  is 
no  hope  of  escape,  is  always  sufficient  to  induce  persons  so  sit- 
uated to  speak  the  truth.  Criminals  convicted  on  1^  most 
convincing  evidence  often  assert  their  innocence  while  standing 
face  to  face  with  their  executionjers,.andthose'who  have  com- 
mitted offenses  frequently  impute  their  downfall  to  others,  on 
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the  theory  that  their  conduct  will  »eem  les«  culpable  in  the  eye« 
of  their  friends  and  of  the  worid;  and  in  such  cases  the  conduct 
of  each  wrongdoer  is  seldom  as  fully  and  accurately  disclosed 
in  the  dying  declaration  as  it  would  be  by  an  examination  in 
court.  Without  further  giving  the  reasons  why  sueh  declara- 
tions are  not  entitled  to  the  highe«t  degree  of  credit,  which  are 
fully  stated  in  the  authorities  cited,  we  are  of  the  opinion  that 
the  court  erred  in  infltructing  the  jury  in  respeot  to  the  weight 
which  should  be  given  to  the  declaration,  and,  for  this  reason, 
that  the  judgment  j^hould  be  reversed,  and  a  new  trial  granted. 

VAN  BRUNT,  P.  J.,  and  PARKER,  J.— We  concur  in  the 
opinion  of  Mr.  Justice  FOLLETT,  except  in  so  far  as  it  holds 
that  the  dying  declaration  was  admissible  under  the  proofs  in 
this  case.    We  thdnk  it  was  not. 

NOTE   ON    "DYING   DECLABATIONS.*' 

For  rule  governing  admission  of  dying  declarations,  see  People  v. 
Chase,  79  Hun,  296. 

The  admissibility  of  dying  declarations  depends  on  the  facts  of  each 
case.    People  ▼.  Chase,  79  Hun,  296. 

Dying  declarations  are  not  of  same  value  and  vreight  as  the  direct 
evidence  of  a  witness.  People  v.  Kraft,  148  N.  Y.  631;  aff'g  91  Hun, 
474;  72  B.  S.  436.  An  instruction  that  such  a  declaration  should  be 
••given  all  the  sanction  of  evidence  -which  the  law  can  give  to  evidence,** 
constitutes  reversible  error.    Id. 

It  is  for  the  court  to  determine,  as  a  preliminary  issue,  whether  the 
alleged  dying  declarations  were  made  by  the  deceased  under  a  convic- 
tion of  approaching  and  imminent  death.  People  v.  Smith,  104  N.  Y. 
491. 

Though  such  preliminary  examination  may,  in  the  discretion  of  the 
court,  be  conducted  in  the  presence  of  the  jury,  they  have  no  concern 
with  the  testimony,  until,  by  the  court's  ruling,  some  portion  is  pre- 
sented to  them  as  competent  evidence  in  the  case.  People  v.  Smith, 
104  N.  Y.  491. 

No  exception  can  be  based  upon  the  reception  of  such  preliminary 
examination  of  statements,  though  not  relating  to  the  immediate  cir- 
cumstances of  the  death,  which  is  not  so  presented  to  the  jury.  Peo- 
ple V.  Smith,  104  N.  Y.  491. 

It  is  within  discretion  of  court  to  determine  the  extent  of  such  ex- 
amination. People  V,  Smith,  104  N.  Y.  491.  The  exercise  of  such  dis- 
cretion is  reviewable  by  the  appellate  division,  but  not  by  court  of 
anneals  unices  abused,  and  action  of  court  is  arbitrary  and  unreason- 
able.   Id. 
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December  26,  1895. 

PEOPLE  V.  EDWARD  HURLBUET. 

.      '  (72  S.  K.  389.) 

Evidence — Qtiher  crimes. 

On  the  trial  of  an  indictment  for  larceny,  which  charg'ed  that 
defendant  wrongfully,  unlawfully  and  feloniously  embezzled  and 
appropriated  to  his  own  use  money  of  another  person,  evidence 
tending  to  prove  that  defendant  at  some  other  times  had  com- 
mitted other  crimes  of  a  similar  character  to  the  one  charged  in 
the  indictment,  is  not  admissible. 

Appeal  from  a  judgment  convicting  defendant  of  grand  lar- 
ceny in  the  first  degree. 

The  larceny  was  alleged  to  have  been  committed  in  the  city  of 
Uti'oa  on  the  14th  day  of  December,  1893.  The  indictment 
charged  that  defendant  wrongfully,  unlawfully,  and  feloniously 
did  then  and  there  embezzle  and  appropriate  to  his  own  use^ 
and  did  steal,  take,  and  carry  away,  of  said  moneys,  property, 
evidences  of  debt  and  contract,  articles  of  value,  things  in  ac- 
tion and  possession,  the  sum  of  |1,125.  The  defendant  was  sen- 
tenced to  the  Auburn  State  Prison  for  the  term  of  four  years 
and  nine  months.  The  appeal  book  contains  all  the  evidence 
given  upon  the  trial.  On  the  14th  of  April,  1888,  Margaret  C. 
Lovett  gave  to  Jane  E.  Ferguson  a  bond  and  moriigage  condi- 
tioned for  the  payment  of  |1,425,  payable  five  years  from  May  1, 
1888,  with  interest  at  6  per  cenic.,  payable  semiannually,  with 
payments  of  not  less  than  flOO  a  year  from  May  1,  1888.  The 
bond  and  mortgage  after  they  were  executed,  were  left  with  the 
defendant  for  about  a  year,  and  then  they  were  taken  by  Mrs. 
Ferguson,  and  by  her  retained  until  about  December,  1893, 
when  they  were  again  turned  over  to  the  defendant,  and  he  col- 
lected principal  and  interest  on  the  bond  and  mortgage  as  the 
payments  came  due,  and  during  the  first  three  years  he  sent 
JlOO  of  principal  and  semiannual  interest  to  Mrs.  Ferguson, 
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Thereafter,  upon  receiving  jMiyments  of  prindpal  upon  the 
bond,  he  retained  the  same  under  an  alleged  agreement  with 
Mrs.  Ferguson  by  whi<;h  he  was  to  pay  her  the  interest  upon  the 
moneys  until  the  spring  of  1894,  when  a  mortgage  of  |2,200 
given  by  Mrs.  Ferguson  to  one  Mrs.  Owen  niatured.  Mrs.  Fer- 
guson executed  several  receipts  for  prin-cipal  an<d  interest  down 
to  Hke  payment  of  May,  1892.  At  about  thait  time  the  defendant 
wsA  taken  »ick,  and  confined  to  Ms  house,  and  in  December, 
1893,  and  defendant  being  sick,  was  called  upon  by  Mrs.  Fer- 
guson. At  the  trial  it  was  claimed  that  Hurlburt  came  into 
poesession  of  the  mjoneys  legitimately,  and  a  grave  question  was 
made  whether  he  had  authority,  under  an  agreemenit,  either  ex- 
press or  implied,  with  Mrs.  Ferguson,  to  use  the  money  by  him 
received;  and  whether  the  relation  between  them  was  that  of 
attorney  and  agent,  or  was,  by  her  consent,  changed  to  that  of 
debtor  and  creditor.  During  the  trial  the  people  were  allowed, 
againet  the  objections  and  exceptions  taken  by  the  defendant, 
to  introduce  evidence  of  Louise  Kilts  and  Charles  H,  Yates, 
tending  to  prove  that  the  defendant  at  some  other  times  had 
committed  other  crimes  of  a  similar  character  to  the  one 
charged  in  the  indictment.  The  evidence  was  received,  and  the 
trial  judge,  in  the  course  of  his  charge  to  the  "jury,  said  of  this 
evidence:  "It  was  received  for  the  purpose  of  showing  criminal 
Intent  in  appropriating  it  to  his  own  use,  if  you  find  he  did  so 
appropriate  it;  and  it  is  only  as  bearing  upon  thait  question 
that  you  have  the  right  to  consider  this  evidence. 

Jones  &  Townsend,  for  appellant* 

George  S.  Klock,  Dist.  Atty.,  for  respondent 

HARDIN,  P.  J. — ^Defendant  was  charged  with  the  crime  of 
grand  larceny,  in  that  he  had  violated  section  528  of  the  Penal ' 
Code.  That  section  provides  that  a  person,  vdth  intent  to  de- 
prive or  defraud  the  true  owner  of  his  property,  "or  to  appro- 
priate the  same  to  the  use  of  the  taker,"  shall  be  guilty  of  lar- 
ceny if,  '^having  in  has  possession,  custody  or  control,  as  a 
bailee,  servant,  attorney,  agent,  clerk,  trustee,  or  ofl8cer  of  any 
person,  association  or  cori>oration,  or  as  a  public  officer,  or  as 
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a  person  authorized  by  agreement  or  by  competen't  anthority, 
to  bold  or  take  such  possession,  custody  or  control  of  any 
money,  property,  evidence  of  debt  or  contract,  article  of  value 
of  any  nature,  or  thing  in  action  or  possession,  appropriates  the 
same  to  Ms  own  use,  or  that  of  any  other  person  other  than  the 
true  owner  or  person  entitled  to  the  benefit  thereof."  That  sec- 
tion was  explained  and  construed  in  People  v.  Moore,  37  Hun, 
84,  and  in  People  v.  Civille,  44  id.  498;  9  St.  Rep.  104.  Under 
that  section  the  precise  question  for  determination  under  the 
allegations  of  the  indictment  was  whether  the  defendant  had, 
witih  intent  to  defraud  Mrs.  Ferguson  of  her  money,  appropri- 
ated the  same  to  his  own  use.  That  was  the  specified  crime 
charged  in  the  indictment,  and  was  the  one  he  was  called  upon 
to  meet  at  the  trial  thereof. 

In  People  v.  Sharp,  107  N.  Y.  458;  12  St.  Rep.  217,  DAN- 
FORTH,  J.,  said: 

"It  is,  indeed,  elementary  law  that  no  eviden'ce  can  be  admit- 
ted which  does  not  tend  to  prove  the  issue  joined,  and  the  rea- 
son and  necessity  of  the  rule  are  much  stronger  in  criminal 
than  in  civil  cases  for  the  observance  of  this  rule,  and  of  con- 
fining the  evidence  strictly  to  the  issue.  The  indictment  is  all 
that  the  defendant  is  expected  to  come  prepared  to  answer. 
Therefore  the  introduction  of  evidence  of  another  and  extra- 
neous crime  is  calculated  to  take  the  defendan<t  by  surprise,, 
and  to  do  him  manifest  injustice  by  creating  a  prejudice  against 
his  general  character." 

The  evidence  of  Mrs.  Kilts  and  Mr.  Yates  was  of  acts  and 
transactions  not  contemporaneous  with  the  acts  alleged  in  the 
indictment;  nor  did  they  have  any  connection  with  the  transac- 
tions alleged  in  the  indictment  or  disclosed  by  the  evidence  of 
Mrs.  Ferguson.  The  evidence  related  to  independent  transac- 
-  tions  quite  remote  from  the  one  alleged  in  the  indictment.  We 
are  of  the  opinion  that  the  evidence  of  Yates  and  Kilts  was 
prejudicial  to  the  rights  of  the  defendant,  and  that  its  reception 
and  consideration  by  the  jury  was  prejudicial  to  the  defendant. 

In  People  v.  Drake,  47  St.  Rep.  783,  our  views  were  expressed 
in  respect  to  evidence  of  transactions  in  no  way  connected  with 
the  crime  alleged  in  the  indictment.    The  learned  district  at- 
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tomey  calls  our  attention  to  People  v.  Murphy,  136  N.  Y.  451; 
48  St,  Rep.  426,  which  was  a  case  where  the  defendant  was  coq- 
Ticted  of  the  crime  of  arson  in  the  third  degree  npon  circum- 
stantial evidence,  and  the  evidence  given  that  was  the  subject  of 
criticism  related  to  the  injuries  of  personal  property  "upon  the 
same  nighrt:  that  the  fire  occurred,  and  by  the  incendiary,  and  as 
a  part  of  the  same  criminal  scheme  which  resulted  in  the  de- 
struction of  the  bam."    In  that  case  the  court  observed : 

"Under  suc?h  circumstances  the  evidence  was  competent. 
Hope  V.  People,  83  N.  Y.  427.  It  very  clearly  tended  to  prove 
that  the  fire  was  not  accidental ;  that  its  origin  was  instigated 
by  malice,  and  noit  from  the  desire  of  gain;  that  it  was  kindled 
by  some  person  having  the  intimate  knowledge  of  the  defendant 
in  regard  to  the  situation  of  the  property;  and  it  was  properly 
received,  even  though  it  may  have  tended  to  establish  the  de- 
fendant's guilt  of  another  crime  than  the  one  set  forth  in  the 
indictment  on  trial." 

We  think  the  ease  is  quite  unlike  the  one  before  us. 

The  learned  district  attopney  also  calls  our  attention  to  the 
case  of  People  v.  Harris,  136  N.  Y.  423;  49  St.  Rep.  751.  In 
that  case  the  evidence  that  was  the  subject  of  oriti-cism  was 
given  for  the  purpose  of  showing  the  defendant's  relaitions  and 
feelings  towards  his  wife,  as  evidenced  by  his  conduct  on  a 
given  occasion.  The  evidence  tended  to  show  "that  "the  defend- 
ant had  ceased  to  hold  his  wife  in  such  affection  as  the  law 
presumes  to  exist  from  married  relations."  We  think  it  is  dis- 
tinguishable from  the  case  in  hand.  Nor  do  we  think  anything 
found  in  the  opinion  in  the  case  of  People  v.  Wilson,  141  N.  Y» 
185;  56  St.  Rep.  828,  aids  the  district  attorney.  The  transac- 
tionr,  detailed  by  Yates  and  Kilts  are  renwte  from  the  transac- 
tions mentioned  in  the  indictment;  nor  have  they  any  intimate 
relation  to  the  transaction  with  Mrs.  Ferguson.  The  evidence 
was  received  contrary  to  the  rule  laid  down  in  People  v.  Jus- 
tices, 10  Hun,  158. 

In  Copperman  v.  People,  56  N.  Y.  593,  Church,  0.  J.,  ob- 
served: 

"It  is  a  general  rule,  and  one  that  should  be  strictly  observed, 
that  it  is  incompetent:  upon  the  trial  for  one  offense  to  prove 
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that  the  accused  has  oommitted  another  not  connected  with 
it." 

We  ought  not  to  say  that  the  evidence  thus  improperly  re- 
ceived was  not  prejudicial  to  the  defendant.  He  was  entitled 
to  a  trial  of  the  precise  offense  alleged  in  the  indictment,  and  the 
indictment  did  not  call  upon  him  to  be  ready  to  meet  accusa- 
tions remote  in  point  of  time  or  dissimilar  in  character  to  the 
one  specifically  charged  in  the  indictment.  People  v.  Wood, 
126  N.  Y.  254;  36  St.  Rep.  952;  People  v.  Altman,  147  N.  Y.  477; 
70  St.  Rep.  66.  The  foregoing  views  lead  to  the  conclusion 
that  the  conviction  and  judgment  ought  to  be  reversed,  and  a 
new  trial  granted. 

Conviction  and  judgment  of  the  court  of  sessions  of  Oneida 
county  reversed,  and  a  new  trial  granted,  and  the  clerk  directed 
to  enter  judgment,  and  remit  oertifled  copy  thereof,  with  the 
return  and  decision  of  the  court,  to  the  court  of  sessions  of 
Oneida  county,  pursuant  to  sectioow  547  and  548  ol  ihe  Ck>de  of 
Oriminal  Prooedure. 

All  concur. 

NOTE   ON  "EVIDENCE  OF  SI^flLAR  CRmES." 

Proof  of  other  crimes  for  the  purpose  of  raising  the  presumption 
that  defendant  committed  the  crime  for  which  he  is  being  tried,  is  in- 
competent.   People  V.  McLaughlin,  73  S.  R.  496. 

The  law  forbids  evidence  of  other  offenses,  in  support  of  the  principal 
issue,  and  limits  its  admission  to  minor  issues,  such  as  motive  and 
scienter.  People  v.  Wood,  3  Park.  684.  It  even  then  confines  it  to  cases 
where  there  is  some  apparent  connection  or  relation  between  the  im- 
puted motive  or  guilty  knowledge  and  the  felony  proposed  to  be  proved. 
Id. 

Proof  of  other  criminal  acts  is  incompetent,  where  it  in  no  way  tends 
to  sustain  the  charge  made  against  the  defendant.  People  v.  Gibson, 
21  S.  R.  59. 

Rule  that  evidence  in  criminal  cases  should  be  confined  strictly  to  the 
question  in  issue  is  not  infringed  upon  for  the  reason  that  the  evidence 
offered,  while  tending  to  prove  some  essential  in  the  guilt  of  the  ac- 
cused, may  also  prove  the  commission  of  another  offense.  People  v. 
Harris,  136  N.  Y.  423;  49  8.  R.  751. 

Material  evidence  is  not  rendered  incompetent  by  the  fact  that  it 
may  tend  to  establish  the  defendant's  guilt  of  another  crime  than  the 
one  set  forth  in  the  indictment  on  trial.  People  v.  Murphy,  135  N.  Y. 
451;  48  S.  R.  426;  Hope  v.  People,  83  N.  Y.  418;    Copperman  v.  People, 
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S6  id.  591;  People  t.  Shea,  147  id.  78;  People  v.  McLaughlin,  73  S.  R.  496; 
People  V.  McKane,  143  N.  Y.  455;  62  S.  R.  829. 

There  are  many  cases  in  which  such  proof  may  be  given  as  bearing 
\ipon  the  motive,  intent  and  other  facts  in  issue.    People  v.  McLaughlin, 
73  S.  R.  496;  People  v.  Sharp,  107  N.  Y.  427;  12  S.  R.  217;  People  v.  Mc. 
Kane,  143  N.  Y.  455;  62  S.  R.  829;  People  v.  Shea,  147  N.  Y.  78. 

In  People  v.  Everhardt,itwas  held  that  it  is  competent  as  bearing  upon 
the  question  of  defendant's  guilty  knowledge,  to  prove  the  uttering  by 
him  of  other  forged  checks  upon  other  occasions. 

Ux)on  trial  of  indictment  for  forging  a  check,  admission  of  other 
similar  checks,  found  upon  the  person  of  defendant  with  the  forged 
check,  without  proof  that  they  were  forgeries,  is  material  error.  Peo 
pie  V.  Altman,  147  N.  Y.  473;  70  S.  R.  66. 

Upon  trial  of  indictment  for  assault  with  intent  to  kill,  evidence 
showing  the  commission  by  the  defendant  of  another  similar  assault, 
at  a  different  time  and  place,  and  upon  a  different  person,  is  incompe- 
tent.   People  V.  Gibbs,  93  N.  Y.  470. 

But,  in  People  v.  Shea,  147  N.  Y.  74,  people  were  permitted  to  show 
that  defendant  was  engaged  in  other  transactions  on  the  day  of  the 
homicide,  at  different  times  and  places  from  those  when  and  where 
the  homicide  was  committed,  which  were  in  fact  crimes  against  the 
elective  franchise,  and  the  court  of  appeals  held  that  such  evidence  was 
proper  upon  the  question  of  premeditation  and  deliberation.  People  y. 
McLaughlin,  73   S.  R.  496. 

See  note  under  People  v.  Hulburt,  72  S.  R.  380. 


January  24,  1896. 
PEOPLE  V.  JOHN  O'CONNELL. 

(72  8.  R.  39.) 

1.  Licenee — ^Master  plumber.* 

Chapter  602  of  1892,  as  amended  by  chapter  66  of  1893,  applies 
only  to  one  who  pursues  the  trade  of  a  plumber,  and  is  engaged 
in  such  trade  as  an  employing  or  master  plumber. 

2.  Same. 

A  chief  engineer  of  a  hotel,  who  receives  a  fixed  salary  as  such 
and  is  authorized  to  hire  plumbers  and  steam  fitters  to  assist  him 
in  performing  work  which  he  is  unable  to  do  by  himself,  is  not 
engaged  as  employing  or  master  plumber. 
'     Vol.  XI -7 
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Appeal  from  a  jadgmenit  oonfiiming  the  oonyiction  of  de- 
fendant. 

William  J.  Fanning,  for  appellant 

John  R.  Fellows,  for  People. 

BARRETT,  J.— The  defendant  was  convicted  of  violating 
the  provisions  of  chapter  602,  Laws  1892,  afi  amended  by  chap- 
ter 66,  Laws  1893.  Secdon  1  provides  for  the  formation,  in 
each  city  of  the  state,  of  a  board  to  be  known  in  this  county  as 
the  "Examining  Board  of  Plumbers,"  and  specifies  how  it  shall 
be  composed.  Section  5  compels  "any  person  desiring  or  in- 
tending to  conduct  the  trade,  business  or  calling  of  a  plumber 
or  of  plumbing  in  any  of  the  cities  of  this  staite,  as  employing 
or  master  plumber,"  to  submit  to  an  examination  by  the  boards 
and  makes  it  unlawful  for  him  to  conduct  such  trade,  business^ 
or  calling  without  a  certificate  of  the  board  as  to  his  compe- 
tency. Any  violation  of  the  provisions  of  the  act  is  made  a 
misdemeanor.  Section  13.  This  act  has  been  declared  consti- 
tutional, People  ex  rel.  Nechamus  v.  Warden  of  City  Prison^ 
144  N.  Y.  529;  64  St.  Rep.  51;  and  the  only  question  tfor  us  to 
consider  is  whether  the  defendant  has  violated  it. 

The  facts  are  simple  and  undisputed.  Plaintiff  is,  and  long 
has  been,  chief  engineer  of  the  Fifth  Avenue  Hotel,  and  receives 
a  fixed  salary  as  such.  Among  his  other  duties  is  that  of  hiring 
plumbers  and  steam  fitters  to  assist  him  in  performing  work 
which  he  is  unable  to  do  by  himself.  Between  June  1  and  19, 
1894,  defendant  hired  some  five  or  six  journeymen  plumbers  to 
make  repairs  on  the  hotel  property.  He  was  in  control,  and 
directed  the  work,  but,  on  the  other  hand,  the  men,  as  well  as 
himself,  were  paid  by  the  hotel.  It  is  admitted  that  he  had  not 
obtained  the  certificate  required  by  section  5  of  the  act.  Is 
this  within  the  meaning  of  that  section,  conducting  the  busi- 
ness of  "a  plumber  or  of  plumbing,  *  *  *  as  employing  or 
master  plumber"?  The  plain  reading  of  the  statute  shows  that 
the  defendant  did  not  come  within  its  terms.  It  applies  only 
to  one  who — ^Firwt,  pursues  the  trade  of  a  plumber;  and,  second^ 
is  engaged  m  such  trade  as  an  employing  or  master  plumber. 
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Defendant  wa«  not  engaged  in  the  trade  of  a  plumber.  That 
was  not  his  business,  trade,  or  calling.  He  was  the  engineer 
of  a  building;  and  although  it  was  part  of  his  duty  to  do  such 
jobs  of  plumbing  as  might  arise  in  that  building,  and,  if  neces- 
sary, hire  others  to  assist  him  in  the  work,  yet  this  did  not 
change  his  real  calling,  or  make  it  that  of  a  plumber.  It  is  a 
plain  misuse  of  terme  to  say  that,  because  of  this  incident  to 
his  real  calling,  he  was  engaged  in  the  ^^trade,  business  or  call- 
ing of  a  plumber  or  of  plumbing."  Btill  less  was  he  so  engaged 
as  employing  or  maater  plumber;  not  oertainly  as  employing 
plumber,  in  view  of  the  fact  that  the  journeymen  were  employed 
and  paid  by  the  defendant's  own  employer.  But  he  was  not 
even  engaged  as  "master  plumber,"  for  the  reason  that  the  su- 
j)ervi8ion  contemplated  by  the  statute  was  not  called  for  by  the 
character  of  the  work  actually  done.  In  a  broad  genienal  sense, 
there  was,  undoubtedly,  selection  and  supervision,  but  such 
supervision  was  not  that  of  a  master  plumber.  It  was,  in  sub- 
stance, the  supervision  of  a  fellow  journeyman,  clothed  tem- 
I>orarily  by  the  common  master  with  the  power  of  direction 
with  regard  to  ordinary  repairs.  It  was  quite  as  though  the 
proprietor  of  the  hotel  had  himself  directed  the  journeymen 
what  to  do,  and  had  looked  after  them  to  see  that  they  did  it. 
Such  an  employment  is  clearly  not  within  the  mischiefs  which 
the  act  aimed  to  correct.  The  act  was  intended  to  protect  the 
public  against  people  who  jeopardized  its  health,  by  ignorantly 
pursuing  a  calling  whdeh  called  for  expert  knowledge.  It  was 
certainly  not  intended  to  prevent  a  householder  or  a  house- 
holder's servant  from  sending  for  and  employing  a  journeyman 
plumber  to  stop  a  leak  until  such  householder  or  servant  had 
X^ssed  a  civil-service  examination. 

The  judgment  of  conviction  should  be  reversed. 

All  concur. 

♦VHienever  a  person  holds  himself  out,  and  undertakes  to  do  worlc, 
as  a  plumber,  he  must,  if  he  employs  assistants  to  perform  the  work, 
comply  with  the  law  and  procure  his  certificate.  People  ex  rel.  Nech- 
amcus  V,  Wardens,  etc.,  144  N.  Y.  529;  64  S.  R.  61;  rerv'g  81  Hun,  434;  63 
8.  R.  283;  30  Supp.  1095. 
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December  23,   1895. 
PEOPLE  V.  JOSEPH  LEDWON. 

(72  S.  R.  11.) 

.Witness— Credibility— Child. 

Testimony  of  a  boy  eight  years  old,  was  held,  in  this  case,  ad* 
missible  on  the  trial  of  his  mother  for  murder. 

Appeal  from  a  judgment  of  oonTiotion  and  orders  denying 
motions  for  new  trials  made  by  said  defendants  respectively, 
on  the  ground  that  the  verdict  was  contrary  to  law  aad  against 
the  evidence,  and  from  an  order  denying  motions  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence. 

Edward  W.  Andrews  and  Henry  W.  Hill,  for  appellants. 

Daniel  J.  Kenefick,  Dist.  Atty.,  and  James  0.  Quackenbush, 
for  the  People. 

TITUS,  C.  J. — My  associate  has  written  an  opinion  in  this 
case  in  wMch  he  arrives  at  the  conclusion  that  the  conviction  of 
both  of  these  defendamts  should  be  reversed,  principally  for  the 
reason  that  the  testimony  of  the  boy  witness,  Borowiec,  was 
submitted  to  the  jury  for  their  consideration  in  determining 
the  question  of  the  defendants  guilt.  I  cannot  concur  in  the 
conclusions  reached  by  him,  that  the  verdict  of  the  jury  and  the 
judgment  of  conviction  should  be  reversed  and  set  aside;  and, 
as  a  failure  to  agree  with  him  results  in  affirming  the  judgment 
of  conviction,  I  desire  to  state  briefly  my  reason  for  the  conclu- 
sion reached  by  me. 

The  witness  Wladeslaus  Borowiec  is  the  son  of  the  defendant 
Anna  Ledwon  and  the  deceased,  George  Borowiec,  and  at  the 
time  of  his  death  was  eight  years  old;  apparently  not  very 
bright  or  intelligent;  timid  and  reserved,  to  the  extent  that  it 
was  diflficult  to  obtain  answers  from  him;  brought  up  in  sur- 
roundings of  drunkenness  and* squalor;   and,  with  no  moral 
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training,  he  is  necessarily  and  naturally  inclined  to  shield  those 
to  whom  he  is  accustomed  to  look  for  protection  and  support. 
With  such  surroundings,  and  under  such  conditions,  if  he  was 
inclined  to  tell  anything  but  the  truth,  it  would  be  to  tell  a  story 
which  might  seem  to  him  most  favorable  to  his  motftier,  who 
was  on  trial  for  her  life.  At  the  time  of  the  death  of  Borowiec 
the  defendant  Anna  Led  won,  through  her  assertion  of  the 
suicide  theory,  led  the  coroner  to  believe  that  no  crime  had  been 
committed,  amd  consequently  no  investigation  by  a  jury  into 
the  cause  of  Borowiec's  death  was  made;  and  from  that  time 
up  to  the  time  of  the  trial  this  boy  has  constantly  lived  with  or 
been  surrounded  by  friends  of  the  defendant,  who  insisted 
that  Borowiec  killed  himself.  According  to  his  own  statement, 
threats  were  made  against  him  in  case  he  should  testify  that 
the  defendants  killed  his  father.  If  it  is  not  true  that  these 
defendants  assasted  in  killing  Borowiec,  I  am  at  a  loss  to  see 
the  motive  for  the  boy's  story.  No  reason  is  suggested,  and 
none  is  apparent,  why  he  should  i)ersi9t  in  telling  a  lie  for  the 
purpose  of  convicting  his  mother  of  this  crime.  It  is  easy  to 
understand  why  a  boy  of  his  age,  and  immature  as  he  is,  should 
try  to  6hield  his  mother;  but  why  he  should  want  to  convict 
her  by  telling  a  falsehood  is  past  comprehension,  and  no  reason 
is  shown  for  it.  But,  on  the  other  hand,  there  is  abundant 
reason  to  explain  why  he  should  wish  to  screen  his  mother. 
The  trial  judge  carefully  presented  the  case  to  the  jury,  and 
cautioned  them  against  placing  too  much  reliance  in  this  boy's 
story.  This  evidence  was  characterized  as  "involved  in  a  hope- 
less contradiction,"  and  in  submitting  it  to  the  jury  the  court 
said: 

"You  are  to  take  this  boy  as  yon  saw  him  here, — his  age,  his 
appearance  upon  the  stand,  his  inability  to  give  this  in  a  de- 
tailed statement;  and  you  are  first  to  determine,  is  he  of  that 
degree  and  order  of  intelligence  that  he  is  capable  of  determin- 
ing in  his  own  mind  that  he  must  tell  the  truth,  and  would  be 
liable  to  be  puni-shed  if  he  did  not  tell  the  truth,  and,  conse- 
quently, will  you  place  any  relian<;e  upon  his  testimony,  which 
the  court  submits  to  you  under  the  peculiar  circumstances  of 
this  case?'' 
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After  calling  their  attention  to  his  contradictory  statements^ 
the  court  told  the  jury  to  examine  the  boy's  surroundings,  to 
see  if  he  was  in  poeition  to  have  seen  What  he  claimed  he  did, 
and,  if  they  were  not  satisfied  that  his  story  was  true  beyond 
a  reasonable  doubt,  then  they  should  reject  it,  and  give  it  no 
force  at  all. 

Aside  from  the  evidenee  of  the  boy,  one  is  led  to  the  conclu- 
sion that  Borowiec  was  brutally  murdered  during  their  drunk- 
en debaueh,  stimulated  thereto  by  excessive  drink,  prompted 
by  a  desire  to  rid  the  wife  and  her  paramour  of  an  insuperable 
obstacle,  in  the  person  of  the  husbaii<l,  to  their  un-dieturbed 
cohabitation.  The  boy  was  present,  and,  while  not  knowing 
the  motive  of  the  act,  as  he  lay  in  his  bed,  was  powerfully  im- 
pressed with  the  fact  that  his  father  was  being  killed  by  these 
defendants  and  Zawaczki;  and  while,  undoubtedly,  efforts 
have  been  made  to  impress  upon  his  mind  the  tti ought  that  his 
father  killed  himself,  yet  his  telling  of  the  scuffle,  and  of  their 
carrying  him  out,  impresses  me  with  the  conviction  that  he  told 
the  truth  in  that  respect.  After  the  severe  criticism  of  the 
boy's  testimony  by  the  trial  judge,  and  after  being  told  of  the 
importance  of  a  careful  scrutiny  of  his  testimony,  the  jury  con- 
cluded he  was  telling  the  truth;  and  I  think,  under  the  instrue- 
tions  from  the  court  as  to  their  duty  in  weighing  his  testimony, 
they  had  the  right  to  receive  It  and  act  upon  it,  and  their  con- 
clusion, I  believe,  is  fully  warranted.  It  may  be  truthfully  said 
that  this  evidence  is  not  otf  the  most  satisfactory  character,  but 
when  crime  is  committed  amid  such  surroundings,  where  all 
present  are  more  or  less  responsible  and  interested  in  suppress- 
ing the  truth,  the  best  and  most  satisfactory  evidence  cannot  be 
obtained,  and  the  witnesses  must,  from  the  nature  of  the  situa- 
tion, lack  those  high  social  and  moral  qualities  which  appeal 
most  strongly  to  us,  but,  nevertheless,  when  the  people  have 
produced  the  best  evidence  there  is,  and  it  is  legally  sufficient 
to  warrant  a  verdict  of  guilty,  if  the  jury  are  satisfied  from  it 
beyond  a  reasonable  doubt,  their  finding  should  not  be  disturb- 
ed. Especially  is  this  the  case  where  the  evidence,  without 
the  testimony  of  the  boy,  morally  satisfies  the  mind  of  the  guilt 
of  the  defendants.     In  this  view  of  the  case,  1  am  inclined  to 
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tliink  that  the  evidence  was  properly  submitted  to  the  jury, 
and  that  the  judgment  of  conviction  should  be  affirmed. 
Judgment  affirmed. 

WHITE,  J.  (dissenting). — The  defendants  were  convicted  of 
having  killed  one  Borowiec,  in  his  own  house,  on  September  11, 
1890.  Bopowiec  and  the  defendant  Anna  Ledwon  were  then 
hu«band  and  wife.  The  defendant  Joseph  Ledwon  had  at  dif- 
ferent times  prior  to  the  death  of  Borowiec  occupied  a  room  in 
his  house,  for  which  he  paid  rent  to  Anna.  He  purchased  and 
paid  for  material  for  food,  and  the  defendant  Anna  Ledwon 
eooked  and  prepared  it  for  his  use,  and  he  paid  her  for  such 
services.  That  is  a  common  way  of  living  among  people  of 
their  class  in  Buffalo.  The  evidence  in  the  case  justifies  the 
inference  that  at  the  time,  and  for  quite  a  period  of  time  prior 
to  Borowiec's  death,  Joseph  and  Anna  Ledwon  had  been  un- 
duly intimate;  and,  in  the  light  of  all  the  facts  and  circum- 
stances of  the  case,  it  may  fairly  be  said  that  the  defendants 
are  shown  to  have  had  an  adequate  motive  for  the  coinmissiou 
of  the  crime  of  which  they  have  been  charged,  and  of  which 
they  have  been  oonvicted.  Stephens  v.  People,  19  N.  Y.  549. 
It  is  strenuously  urged  by  the  -counsel  for  the  defendants  that 
the  people  failed  to  establish  the  corpus  delicti  of  the  offense 
charged  by  competent  and  sufficient  evidence  upon  the  trial. 
The  death  of  Borowiec  was  proven  by  direct  evidence,  and  so 
was  the  fact  that  his  death  was  caused  by  the  criminal  agency 
of  Joseph  Ledwon,  if  the  testimony  of  the  boy  Wladeslaus 
Boroweic,  a  son  of  the  deceased,  was  properly  submitted  to  the 
jury,  and  is  sufficient  to  establish  the  fact  it  was  intended  to. 
This  witness  testified  directly  to  the  fact  that  he  saw  Joseph 
and  one  Zawaczki  kill  the  deceased.  For  the  purpose  of  this 
appeal,  I  assume  that  this  witness,  who  was  eight  years  old 
when  his  father  died,  understood  and  appreciated  the  nature 
of  the  oath  under  which  he  testified,  and  was  a  competent  wit- 
ness. The  trial  court,  in  a  carefully  written  opinion  on  denying 
the  motion  of  the  defendants  for  a  new  trial,  says,  in  speaking 
of  this  boy  upon  the  trial : 

"It  was  not  satisfactory  testimony,  it  is  not  satisfactory  tes- 
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itmony  now,  but  it  supplied  one  missing  link.  The  whole  case, 
taken  together, — all  the  evidence — ^tends  to  bring  the  mind  to 
the  conviction  that  these  defendants  were  guilty  of  the  crime 
with  which  they  were  charged,  and  that  independent  of  the 
testimony  of  the  boy;  but  the  whole  evidence,  taken  together, 
would  have  been  insufficient  to  convict  the  defendants,  were  it 
not  for  the  link  of  testimony  supplied  by  the  boy's  eviden<ie." 

On  the  trial  the  court  charged  the  jury,  among  other  things, 
that,  unU»«s  the  testimony  of  the  boy  satisfied  them  beyond  a 
reasonable  doubt  that  he  saw  Joseph  Ledwon  and  Zawaczki 
kill  his  father,  they  should  reject  sudh  testimony,  and  give  it  no 
force  at  all.  The  people  claim  that  the  jury  was  justified  in 
believing  that  part  of  the  testimony  of  the  boy  which  tended  to 
prove  acts  of  violen-ce  by  Joseph  and  Zawaczki  upon  the  body 
of  his  father,  which  caused  his  death,  and  that  Anna,  the  mother 
of  the  witness,  was  present  and  consenting  to  the  criminal  acts. 
It  is  insisted  by  the  people  that  the  evidence  was  proper  for  the 
consideration  of  the  jury,  under  the  rule  prescribed  by  section 
714  of  the  Penal  Code,  and  adjudged  cases  which  hold  that  when 
it  appears  that  when  a  witness  has  sworn  differently  upon  the 
same  point  upon  different  occasions,  or  where  he  makes  eontra- 
dictx>ry  statements  concerning  the  same  matter  while  testifying 
in  a  given  case,  his  testimony  is  not  to  be  stricken  from  the 
case,  nor  wholly  excluded  from  conmderation  by  the  jury,  but 
remains  in  the  case,  to  be  considered  in  connection  with  the 
other  evidence,  under  such  prudential  instructions  may  be 
given  by  the  court.  This  rule  has  no  application  to  a  case 
where  the  testimony  given  by  a  witness  is,  as  the  trial  correctly 
pronounces  the  testimony  of  this  boy  Wladeslaus  to  be,  "in  a 
hopeless  contradiction,  ♦  ♦  ♦  confession  that  he  has  not 
only  testified  untruthfully  upon  this  trial,  but  that  he  testified 
untruthfully  upon  another  trial  involving  this  transaction.'* 
Where,  in  short,  the  testimony  is  utterly  and  absolutely  contra- 
dictory, unreconcilable,  inconsistent,  unexplainable.  and  where 
there  is  no  way  of  determining  beyond  a  reasonable  doubt,  or 
with  reasonable  certainty,  what  part  is  false  and  what  part  is 
true,  the  rule  contended  for  by  tlie  people  does  not  apply,  and 
Buch  seems  to  be  the  case  before  us.     The  only  safe  way,  in  such 


Digitized  by 


Google 


PEOPLE  V.   LBDWON.  67 

a  case,  is  to  apply  the  maxim,  "Falsus  in  uno,  falsus  in  omni- 
bus." 

After  this  boy  Wladeslaus  had  been  examined  at  length  by 
the  district  attorney,  as  a  witness  for  the  people,  and  cross-ex- 
amined by  the  defendant's  attorney,  he  was  taken  into  a  room 
and  questioned  in  private  by  the  assistant  district  attorney. 
The  district  attorney  thereupon  came  into  court  with  the  boy,, 
and  stated  to  the  court,  in  the  presence  and  hearing  of  the 
jury,  what  he  claimed  the  boy  had  said  to  him  in  private,  and 
asked  permission  to  replace  the  boy  upon  the  stand  as  a  wit- 
ness, for  the  avowed  purpose  of  having  some  of  those  state- 
ments by  the  boy  made  to  the  court  and  jury,  as  evidence  in  the 
case.    I-eave  was  given,  and  the  boy  again  took  the  stand  as  a 
witness  for  the  people.    To  this  t^e  defendants  objected  and 
excepted  to  the  ruling  of  the  court.     In  his  statement  to  the 
court  in  asking  leave  to  recall  the  boy,  the  assistant  district 
attorney  stated,  among  other  things,  that  a  brother  of  the  de- 
fendant Joseph  Ledwon  was  imprisoned  in  Limestone  Hill  re- 
formatory for  stealing  coal ;  that  the  boy,  up  to  the  time  he  was 
placed  on  the  stand  (as  a  witness  in  this  case,  presumably),  had 
never,  to  any  one  in  the  district  attorney's  oflSce,  made  any 
statement  other  than  that  which  he  made  before  the  grand 
jury,  and  which  was,  in  substance,  as  he  had  asked  the  boy 
while  testifying  as  a  witness  in  this  case.     The  boy  had  denied 
that  he  so  testified  before  the  grand  jury.    The  claim  of  the 
district  attorney  was  that  the  boy  testified  before  the  grand 
jury  that  his  bed  was  in  the  same  room  they  choked  his  father 
in;   that  Ledwon  and  Zawaczki  were  choking  him,  and   his 
mother  was  kneeling  on  his  breast.     It  was  stated  by  the  dis- 
trict attorney,  as  a  fact,  that  the  boy  testified  before  the  grand 
jury  to  the  facts  as  he  (the  district  attorney)  claimed  them  to 
be.    That  statement  by  the  district  attorney  contains  the  only 
language  used  by  any  person  on  the  trial  indicating  that  Anna 
Ledwon  actively  participated   in  the  killing  of  her  husband. 
The  fact  indicated  by  the  statement  of  the  district  attorney 
as  to  Anna  Ledwon's  active  participation  in  the  crime  was  dis- 
puted by  the  boy,  who  was  the  only  witness  who  spoke  concern- 
ing it.     His  evidence  is  that  the  killing  was  done  by  Joseph  and 
Vol.  XI— 8 
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Zawaczki,  and  his  mother  took  no  active  part  in  it     The  f^ite- 
ment  so  made  bv  the  district  attorney,  in  my  judgment,  may 
well  have  been,  if  it  was  not  in  fact,  necessaiily  prejudicial   to 
the  defendants.      People  v.  Green  wall,  115  N.  Y.  528;   26  St 
Rep.  22«    People  v  Wood,  126  N.  Y.  269;  86  St  Rep.  952.     I£ 
it  riiould  be  held  eventually  in  this  case  that  the  boy  Wlades- 
laus  is  shown  by  his  testimony  to  be  incompetent  as  a  witness, 
for  lack  of  understanding  and  intelligence,  the  result  would  be 
the  same  as  it  must  be  as  the  case  stand.     A  human  being 
should  not  be  deprived  of  liberty  on  such  tesitimony  as  that 
given  by  this  boy,  and  it  is  conceded  that  without  it  a  convic- 
tion would  not  have  been  warranted.     See  People  v.  Quick, 
<Mich.)  25  N.  W.  302;   Hardtke  v.  State,  (Wis.)  39  N.  W.  726. 

These  views  necessitate  a  reversal  of  the  judgment  of  con- 
viction, as  to  both  of  the  defendants,  without  reference  to  the 
effect,  if  any,  w^hich  ought  to  be  given  to  the  affidavits  of  good 
character  used  upon  the  motion  for  a  new  trial  on  ground  of 
newly-discovered  evidence. 

NOTE   ON  "CHILD   AS  WITNESS.'* 

No  precise  age,  within  which  children  are  excluded  as  witnesses,  is 
fixed.     People  v.  Linzey,  79  Hun,  23;  61  S.  R.  240;  29  Supp.  560. 

Their  competency  depends  upon  their  intellig'encc,  judgement,  under- 
standing and  ability  to  comprehend  the  nature  and  effect  of  an  oath. 
People  V.  Linzey,  79  Him,  23;  61  S.  R.  240;  29  Supp.  500. 

Child,  who  knows  that  he  will  be  punished,  if  he  tells  an  untruth,  may 
testify.    Agnew  v.  B.  C.  R.  R.  Co.,  24  S.  R.  744. 

Unsworn  statements  of  a  child  not  taken  in  any  case.  I'eopie  v. 
Frindel,  68  Hun,  482;    35  S.  R.  805. 

If,  under  twelve  years  of  age,  the  court  is,  in  the  exercise  of  a  sound 
discretion,  to  determine  whether  the  witness  has  the  requisite  capac- 
ity. People  V.  Linzey,  ante.  This  discretion  will  not  be  interfered  with 
upon  appeal,  except  upon  a  clear  showing  of  its  abuse.     Id. 

If  the  magistrate  believes  that  a  child  under  twelve  years  of  age 
ought  not  to  be  subject  to  the  obligations  of  an  oath,  his  statement 
may  be  taken  not  on  oath.  People  v.  O'Brien,  74  Hun,  264;  56  S.  R. 
352;  26  Supp.  812.  Such  statement  is  not  sufficient  to  convict,  unless 
-corroborated  or  supported  by  other  evidence.  Id.;  People  v.  Sn.ith,  8tJ 
Hun,  485;   67  S.  R.  670. 

The  unsworn  evidence  of  defendant's  little  ten-year-old  daughter 
-was  held  to  have  been  properly  received    and  her    statement  clearly 
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supported  by  other  evidence,  as  required  by  section  392  of  Code  of 
Criminal  Procedure.    People  v.  Pustolka,  149  N.  Y.  mem.  4. 

Where  child  is  incompetent  to  give  either  sworn  or  unsworn  testimony 
on  the  trial  of  a  criminal  action,  her  statements,  made  out  of  court, 
though  in  the  presence  of  the  defendant,  are  incompetent.  People  v. 
Quongr  Kun,  68  S.  R,  139. 

When  boy  of  eleven  years  of  age  shown  to  be  competent  to  testify* 
Jones  T.  Brooklyn,  B.  &  W.  £.  B«  B.  Co.,  21  S.  B.  169. 


December  28,  1895. 

PEOPLE  ex  rel.  LOUIS  JOHNSON  y.  CHARLES  A.  WEB- 
BTER,  as  Superintendent,  etc. 

(72  s.  B.  89.) 

1.  Criminal  law — Sentence. 

Upon  a  conviction  in  a  court  of  special  sessions,  the  term  of  im- 
prisonment must  be  definitely  fixed  and  declared  by  the  judg- 
ment. • 

2.  Same — Indefinite  sentence. 

The  sentence  adjudged  that  defendant  be  imprisoned  for  a  period 
not  exceeding  180  days,  is  ineffectual  to  continue  the  defendant  in 
custody  for  any  length  of  time. 

3.  Same — Habeas  corpus. 

In  case  of  such  error,  it  is  within  the  legitimate  practice  of  a 
writ  of  habeas  corpus  to  relieve  the  relator  from  his  imprison- 
ment. 

4.  Same — Special  sessions — Resentence. 

The  court  of  special  sessions  ceases  to  exist  for  the  purposes  of 
a  case  when  the  judgment  is  pronounced  and  the  certificate  of  con- 
viction is  made;  and  it  cannot  be  reorganized  to  take  further  pro- 
ceedings in  the  matter  of  such  prosecution. 

6.  Same. 

In  such  case,  relator  is  entitled  to  his  discharge  from  custody. 

Appeal  from  an  order  made  on  the  return  of  a  writ  of  habeas 
corims  dischargini^  relator  from  cnsto-dy. 
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Howard  H.  Widener,  for  appellant. 

W.  H.  Sullivan,  for  respondent. 

BRADLEY,  J. — The  relator  was  imprisoned  in  the  Monroe 
County  Penitentiary  by  virtue  of  a  certificate  of  conviction 
made  by  a  justice  of  the  peace  of  that  county  on  the  charge  of 
assault  in  third  degree  upon  one  William  Pffarr,  by  which  cer- 
tificate it  appears  that  it  was  adjudged  that  he  be  imprisoned 
in  the  Monroe  County  Penitentiary  for  a  period  not  exoeeding^ 
180  days.  To  the  return  of  the  defendant  to  the  writ  of  habeas 
corpus  that  the  relator  was  in  custody  by  virtue  of  the  warrant 
of  commitment  or  certificate  before  mentioned,  the  relator 
answered  and  demurred  to  the  effect  that  the  return  furnished 
no  support  to  his  custody  by  the  defendant.  It  must  be  as* 
sumed  that  the  relator  was  properly  before  the  court  of  special 
sessions,  and  was  tried  and  convi-cted  for  the  offense  cliarged. 
Thereupon  it  was  within  the  power  of  that  court  to  render  judg- 
ment imposing  a  fine  not  exceeding  J50  or  imprisonment  for  a 
term  not  exceeding  six  months,  or  both  such  fine  and  imprison- 
ment. Code  Cr.  Proc,  §  717.  The  term  of  imprisonment,  how- 
ever, must  be  definitely  fixed  and  declared  by  the  judgment. 
It  cannot  lawfully  be  left  to  the  management  of  the  jail  or 
penitentiary  to  determine  the  length  of  time  which,  within  a 
certain  period,  the  imprisonment  shall  continue.  In  that  re- 
spect the  judgment  of  conviction  and  the  certificate  thereof, 
constituting  the  warrant  of  commitment,  were  ineffectual  to 
continue  the  relator  in  custody  for  any  length  of  time.  But  it 
is  srfid  on  the  part  of  the  defendant  in  the  proceeding  that  this, 
at  most,  was  merely  error,  available  only  on  review,  and  there- 
fore it  is  not  within  the  legitimate  purpose  of  a  habeas  corpus 
to  relieve  the  relator  from  his  imprisonment.  While  it  is  true 
that  upon  the  return  of  such  a  writ  the  inquiry  cannot  be  made 
into  the  legality  or  justice  of  the  mandate  or  judgment  of  a 
competent  tribunal  of  civil  or  criminal  jurisdiction  when  the 
time  for  which  the  prisoner  may  be  legally  detained  'has  not 
expired  (Code  Civ.  Proc,  §§  2032,  2034),  the  proceeding  is  found- 
ed not  upon  any  want  of  jurisdiction  to  render  a  judgment  of 
conviction  against  the  relator,  or  upon  any  error  of  the  court 
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ed  fact  that  there  wa«  no  power  in  the  court  to  render  the  judg- 
ment which  pronounced,  and  that  the  certificate  of  conviction, 
by  virtue  of  which  he  was  imprisoned,  gave  no  supiK>rt  for  his 
detention. 

The  question  to  be  considered  here  is  one  of  power  of  the 
court  of  special  sessions,  and  that  is  not  necessarily  included 
within  the  meaning  of  the  words  "legality"  and  "justice,"  as 
used  in  the  statute.  Although  it  was  within  the  power  of  the 
court  to  render  a  judgment,  unless  the  court  had  power  to  ren- 
der the  judgment  pronounced,  it  was  not  the  judgment  of  a  com- 
petent tribunal,  within  the  meaning  of  that  term,  and  was  void. 
People  V.  Liscomb,  60  N.  Y.  559.  It  is  urged  by  the  learned 
counsel  for  the  respondent  that  the  sentence  of  the  court  was 
for  imprisonment  for  180  days.  While  such  effect  might  be 
given  to  the  execution  of  the  judgment,  it  is  the  nature  of  it, 
not  the  consequences  of  its  execution  whidh  may  follow,  that 
determines  the  character  of  the  judgment.  The  term  of  im- 
prisonment is  not  so  pronounced  that  its  termination  before 
the  expiration  of  the  180  days  wonld  violate  the  direction  ex- 
pressed in  the  sentence  of  the  court.  How,  then,  can  it  be  said 
to  have  been  definite  or  certain  in  that  respect?  And,  if  not 
so,  how  can  the  judgment  be  treated  as  one  which  it  was  in  the 
power  of  the  court  to  render?  It  would  seem,  at  the  most,  that 
the  sentence  was  one  of  imprisonment  for  no  specific  time,  and 
therefore  the  relator  was  entitled  to  his  discharge  from  custody 
in  the  penitentiary  at  any  moment  after  he  had  been  confined 
there  pursuant  to  the  judgment,  for  the  reason  that  the  time 
for  which  he  might  legally  have  been  detained  had  expired. 
Code  Civ.  Proc,  §  2032.  There  is  no  opportunity  to  remand 
the  relator  for  further  action  of  the  court  and  for  resentence, 
because  the  court  of  special  sessions,  by  which  he  was  tried 
and  convicted,  ceased  to  exist  for  the  purposes  of  that  case 
when  the  judgment  was  pronounced  and  the  certificate  of  con- 
Tiotion  was  made;  and  it  cannot  be  reorganized  to  take  fur- 
ther proceedings  in  the  matter  of  that  prosecution  of  the  re- 
lator. People  ex  rel.  Cook  v.  Smith,  28  St.  Rep.  306;  People 
€X  rel.  Lotz  v.  Norton,  76  Hun,  7;  58  St.  Rep.  736.    It  is  other- 
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wise  wiien  a  judgment  of  convktion  of  a  co^irt  of  record  is 
void  by  reason  of  a  want  of  power  to  impose  the  punishment 
pronounced  by  it.  Then  the  prisoner  may  be  remanded  for  re- 
sentence, and  the  record  may  be  corrected  accordingly.  People 
y.  Kelly,  32  Hun,  536;  97  N^  Y.  212. 

These  views  lead  to  the  conclusion  that  the  order  appealed 
from  should  be  affirmed. 

All  concur. 

NOTE  ON  "POWER  OF  SPECIAL  SESSIONS  TO  RE-SENTENCE.^^ 

Court  of  special  sessions  becomes  functus  officio  upon  the  pronounc- 
ing" of  the  sentence  and  the  issuing  of  a  certificate  of  conviction.  Peo- 
ple V.  Jewett,  69  Hun,  552;  53  S.  R.  305;  23  Supp.  942;  People  ex  rel. 
Dunnigan  v.  Webster,  71  S.  R.  676. 

No  power  exists  to  remit  a  case  for  re-sentence  to  a  court  of  special 
sessions.  People  v.  Carter,  48  Hun,  165;  15  S.  R.  640;  14  C.  P.  241;  Peo- 
ple V.  Starks,  17  S.  R.  234;  1  Supp.  723;  People  v.  Smith,  9  Supp.  181. 

Quaere,  cannot  the  general  sessions,  upon  the  appeal,  render,  under 
section  764  of  Code  of  Criminal  Procedure,  the  judgment  which  the 
special  sessions  should  have  rendered? 


jjupwme  (Sour:— g^ppeUste  §ivi9\on—iUit  §t}fsitimtvU 

March  6,  1896. 

PEOPLE  V.  ABRAHAM  S.  FRIEDLAND. 

(73  S.  R.  616.) 

1.  Evid^^n-ce — Good  character. 

Where  evidence  of  good  character  is  given,  defendant  is  entitled  ta 
an  instruction  that  is  to  be  considered  as  primary  testimony  upon 
the  question  of  his  guilt. 

2.  Same. 

Such  evidence  is  to  be  considered  as  directly  bearing  upon  the 
question  of  guilt  or  innocence,  even  though  the  evidence  against 
the  accused  is  of  the  most  direct  and  positive  nature. 
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3.  Same — Instruction. 

A  charge,  which  substantially  states  that  good  character  is  only 
to  be  considered  when  a  reasonable  doubt  has  arisen  on  the  evidence 
as  to  the  guilt  of  the  defendant,  is  erroneous. 

'4.  Same — Reasonable  doubt 

In  every  case,  the  prisoner  upon  trial  is  entitled  to  have  an  in- 
struction that  his  guilt  must  be  proved  beyond  a  reasonable 
doubt. 

6.  Same. 

A  reasonable  doubt  is  not  a  mere  guess  or  surmise  that  the  man 
may  not  be  guilty,  but  is  such  a  doubt  aa  a  reasonable  man  may 
entertain  after  a  fair  review  and  consideration  of  the  evidence. 

Appeal  from  a  judgment  convicting  defendant  of  the  crime 
of  receiving  stolen  goods. 

Louis  J.  Vorhaus,  for  appellant 

John  D.  Lindsay,  for  respondent 

RUMSEY,  J. — ^While  there  was 'direct  evidence  against  the 
[defendant  of  many  of  the  facts  necessary  to  convict  of  the  crime 
■of  which  he  stood  accused,  yet  there  was  no  direct  evidence 
of  the  guilty  knowledge  with  whieh  he  received  the  goods,  and 
which  was  an  essential  element  of  the  crime.  The  fact  was  soug»ht 
to  be  proved  by  several  circumstances  from  which  it  was  claim- 
ed that  the  jury  must  infer  that  he  received  the  goods  knowing 
that  they  had  been  stolen.  To  these  circumstances  the  defend- 
ant interposed  his  own  denial  of  t»he  guilty  knowledge,  some 
slight  explanation  of  the  circumstances,  and  testimony  from  the 
mouths  of  several  witnesses  of  his  good  character.  The  court, 
in  submitting  the  case  to  the  jury,  charged  that  they  might 
consider  the  testimony  of  the  defendant,  and  the  evidence 
that  he  had  introduced  as  to  his  good  character.  The  court 
then  proceeded  as  follows: 

^'While  evidence  of  good  character  is  always  admissible,  it 
is  not  a  defense  to  crime.  It  is  not  an  excuse  or  a  justification 
before  a  jury  for  the  commission  of  any  criminal  act.  If  you 
should  be  satisfied  beyond  a  reasonable  doubt  that  this  defend- 
ant purchased  these  brushes  with  a  guilty  knowledge  of  their 
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origin,  then  I  charge  yon  that  his  previous  good  character 
would  be  no  excuse,  no  justification,  no  defense.  Evidence  of 
good  character  goes  before  a  jury  as  a  fact  in  the  case,  to  be 
considered  as  all  other  facts  are  to  be  considered;  and  it  is 
when  a  jury  gets  into  that  frame  of  mind,  lej:jitimately  produced 
fnom  conflicting  evidence,  when  a  reasonable  doubt  may  arise 
on  the  evidence  as  to  the  guilt  of  the  defendant,  that  evidence 
of  good  character  sometimes  may  create  a  reasonable  doubt." 

To  this  portion  of  the  charge  the  defendant  excepted,  and 
this  exception  is  mainly  relied  upon  as  the  error  for  which  a 
reversal  is  asked  in  this  case. 

In  all  indictments  the  defendant  is  at  liberty  to  produce 
positive  testimony  ^s  to  his  good  Character  to  strengthen  the 
presumption  which  always  exists,  and  when  such  evidence  has 
been  produced  it  is  something  more  than  mere  corroborative 
evidence  of  the  testimony  which  he  gives.  It  is  of  itself  posi- 
tive evidence  bearing  upon  the  question  of  his  guilt  or  inno- 
cence, and  it  is  to  be  considered  by  the  jury,  not  merely  as  ex- 
planatory of  the  criminating  circum«tan<5es,  to  be  considered 
after  a  conclusion  has  been  reached  upon  the  main  question  of 
the  defendant's  ^ilt  or  innocence,  but  as  testimony  bearing 
upon  that  precise  point.  In  every  case  where  such  testimony 
has  been  given,  the  defendant  is  entitled  to  an  instruction  that 
it  is  to  be  considered  as  primary  testimony  upon  the  question 
of  his  guilt.  In  this  case  we  think  the  learned  jud^e  dad  not 
give  to  the  jury  as  complete  instruction  as  to  the  weight  to  be 
given  to  evidence  of  good  character  as  the  defendant  was  en- 
titled to.  The  case  was  one  where  such  evidence  was  primarily 
to  be  considered.  The  inference  of  guilty  knowledge  was  to  be 
established  from  any  circumstance  the  weiji^ht  of  which  de- 
pended very  largely  on  the  view  to  be  taken  of  them  by  the  de- 
fendant himself.  In  considering  that  view  his  character  was 
necessarily  an  important  factor,  and  of  itself  it  would'  be  suffi- 
cient, if  it  was  good,  to  explain  away  circumstances  which 
otherwise  would  be  of  great  weig-ht  in  establishing  his  guilt. 
In  such  a  case  the  fact  of  good  character  must  be  considered  by 
the  jury  as  an  absolute  probative  fact.  We  do  not  mean  to  be 
miderstood  as  limiting  the  effect  of  this  evidence  to  cases  where 
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there  is  only  circumstantial  evidence  to  establish  the  guilt  of 
the  accused.  Where  evidence  of  good  oharacter  is  given  it  is 
to  be  considered  as  directly  bearing  upon  the  question  of  guilt 
or  innocence,  even  though  the  evidence  against  the  accused  is 
of  tJhe  most  direct  and  positive  nature;  and  in  every  case  the 
weight  to  be  given  to  it  is  for  the  jury.  The  courts  in  this 
state  have  spoken  with  no  uncertain  sound  upon  the  subject. 
The  leading  case  upon  the  subject  is  the  case  of  Remsen  v. 
People,  57  Barb.  324;  43  N.  Y.  9.  In  that  case  the  jury  were 
told  that: 

**Where  the  evidence  is  positive,  leading  to  a  conviction, 
logically  and  fairly  derived,  of  guilty,  fi'om  all  the  testimony, 
the  simple  fact  that  a  person  possesses  previous  good  charac- 
ter will  be  of  no  avail.  It  is  only  in  cases  where  you  have  a 
well-reasoned  doubt,  logically  arrived  at,  arising  out  of  all  the 
testimony,  that  evidence  of  good  character  steps  in;  and  then 
It  becomes  your  duty,  under  your  oath,  to  give  a  verdict  in  favor 
of  the  prisoner." 

Upon  that  charge  tihe  prisoner  was  convicted,  and  the  court 
at  general  term  upon  a  writ  of  error  held  that  the  charge  fairly 
expressed  the  law  with  regai^d  to  the  weight  to  be  given  to  the 
testimony  of  good  character,  and  affirmed  the  conviction.  It 
was,  however,  reversed  by  the  court  of  appeals,  for  the  reason 
that  the  charge  as  above  quoted  was  erroneous.  The  court  in 
that  case  say: 

'There  is  no  case  in  which  the  jury  may  not,  in  the  exercise 
of  a  sound  judgment,  give  the  prisoner  the  benefit  of  a  previous 
good  character.  No  matter  how  conclusive  the  other  testi- 
mony may  appear  to  be,  the  character  of  the  accused  may  be 
such  as  to  create  a  doubt  in  the  minds  of  the  jury,  and  to  lead 
them  to  believe,  in  view  of  the  improbabilities  that  a  person 
of  sudh  character  would  be  guilty  of  the  offense  charged,  that 
the  other  evidence  in  the  case  is  false,  or  the  witness  mistaken. 
An  individual  accused  of  crime  is  entitled  to  have  it  left  to  the 
jury  to  form  their  conclusion  upon  all  the  evidence  whether 
he,  if  his  character  was  previously  unblemished,  has  or  has  not 
committed  the  particular  crime  alleged  against  him." 

The  court  further  say: 
Vol.  XI-9 
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"Evidence  of  good  character  is  not  only  of  value  in  doubtful 
cases  and  in  prosecutions  for  minor  offenses,  but  is  entitled  to- 
be  considered  when  the  crime  charged  is  atrocious,  and  when 
the  testimony  tends  very  strongly  to  establish  the  guilt  of  the 
accused.  It  will  sometimes  of  itself  create  a  doubt,  when  with- 
out it  none  would  exist." 

The  charge  of  the  court  upon  this  subject  in  this  case  must^ 
of  course,  be  taken  aJl  together,  and  the  only  question  is 
whether,  so  considered,  it  gave  to  the  jury  proper  instructions 
as  to  the  weight  which  they  should  attach  to  that  class  of  evi- 
dence. They  were  told  that  evidence  of  good  character  was  not 
a  defense  to  crime;  that,  if  they  were  satisfied  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant,  his  previous  good 
character  was  no  defense;  and  we  think  the  charge  Sfubstan- 
tialiy  instructed  the  jury  that  good  character  was  only  to  be 
considered  when  a  reasonable  doubt  might  arise  on  the  evi- 
dence as  to  the  guilt  of  the  defendant.  This  certainly  was  not 
such  a  charge  as  the  defendant  was  entitled  to  in  a  case  like 
this.  He  was  entitled  to  have  the  jury  instructed  as  to  the 
full  weight  which  should  be  given  to  evidenee  of  that  character. 
People  V.  Wileman,  44  Hun,  187;  8  St.  Rep.  300.  The  charge  as. 
given  is  clearly  erroneous. 

The  complaint  is  made  by  the  defendant  of  the  language  of 
the  court  in  regard  to  a  reasonable  doubt.  To  this  portion  of 
the  charge  no  exception  seems  to  have  been  taken.  Whatever 
may  be  the  origin  of  the  doctrine  that  the  guilt  of  the  defendant 
must  be  proved  beyond  a  reasonable  doubt,  and  whatever 
opinions  may  exist  as  to  the  original  necessity  or  usefulness 
of  such  a  rule,  it  is  now  too  firmly  fixed  in  the  jurisprudence 
of  this  state  to  be  overthrown.  In  every  case  the  prisoner  upon 
trial  is  entitled  to  have  an  instruction  that  his  guilt  must  be 
proved  beyond  a  reasonable  doubt.  Code  Cr.  Proc,  §  389. 
Such  a  doubt  is  not  a  mere  guess  or  surmise  that  the  man  may 
not  be  guilty;  it  is  such  a  doubt  as  a  reasonable  man  might 
entertain  after  a  fair  review  and  consideration  of  the  evidence. 
It  is  one  which  arises  from  the  evidence  and  its  character,  or 
fiH>m  the  absence  of  satisfactory  evidence  in  the  case.  If,  upon 
a  consideration  of  all  the  evidence  in  the  case,  with  such  pre- 
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snmptions  and  Inferences  as  fair  minded  and  intelligent  men 
have  a  right  to  draw  from  the  facts  which  have  been  estab- 
lished, the  jury  have  such  a  conviction  of  the  defendant's  guilt 
that  a  prudent  man  would  feel  safe  to  act  upon  that  conviction 
in  matters  of  the  highest  concern  and  importance  to  himself, 
they  may  safely  say  that  the  case  is  established  beyond  a  rea- 
sonable doubt.  People  v.  Guidid,  100  N.  Y.  503;  People  v. 
Walworth,  4  N.  Y.  Cr.  Rep.  355,  372;  Miles  v.  U.  8.,  103  U.  S. 
304,  309,  312.  Whether  the  court  in  this  Case  correctly  laid 
down  the  rule  to  the  jury  on  this  subject  it  is  hardly  necessary 
to  consider. 

Because  of  the  erroneous  charge  upon  the  question  of  char- 
acter we  feel  ourselves  constrained  to  reverse  the  judgment 
and  order  a  new  trial. 

All  concur. 

NOTE   ON   "GOOD   CHARACTER    IN   CRIMINAL   ACTION." 

Defendant's  g'ood  character  in  a  criminal  prosecution,  is  admissible. 
People  V.  Pollock,  51  Hun,  613;  22  S.  R.  84;  People  v.  Pavlik,  20  id.  187. 

It  is  to  be  considered  with  the  other  evidence  bearing  upon  the  ques- 
tion of  giiilt.    People  v.  Springs,  33  S.  R.  989. 

Proof  of  good  character,  in  a  doubtful  case,  is  entitled  to  great  weight, 
and  is  sometimes  suf&cient  to  produce  acquittal.  People  v.  Drown,  38 
S.  R.  985. 

If  jury  conclude  that  defendant  is  guilty,  his  good  character, 
though  established,  will  not  clear  him.    People  v.  Sweeny,  36  8.  R.  75. 

Witness  to  good  character  may  be  asked,  on  cross-examination,  as 
to  everything  he  has  heard  conflicting  with  his  general  opinion.  Peo- 
ple V.  Watson,  27  S.  R.  78;  People  v.  Jeffery,  82  Hun,,  409;  63  S.  R.  585; 
31  Supp.  267. 

NOTB   ON    "REASONABLE   DOUBT." 

Defendant  is  presumed  to  be  innocent  until  proved  guilty  beyond  a 
reasonable  doubt.  People  v.  Owens,  148  N.  Y.  648.  No  inference  of 
guilt  can  be  founded  upon  Circumstances  except  such  as  naturally  or 
necessarily  follow  from  the  facts.    Id. 

Rule  that,  in  criminal  cases,  the  defendant  is  entitled  to  the  beneflt- 
of  a  reasonable  doubt,  applies  not  only  to  the  case  as  made  by  the  prose- 
cution, but  to  any  defense  interposed.  People  v.  Riordan,  117  N.  Y. 
73;  26  S.  R.  531;  People  v.  Downs,  66  Hun,  11;  29  S.  R.  122;  7  N.  Y.  Cr. 
481;  8  Supp.  524;  People  v.  Guidici,  100  N.  Y.  503;  3  N.  Y.  Cr.  558;  People 
V.  Reavy,  38  Hun,  428;  People  v.'Willett,  36  Hun,  500;  People  v.  Stone,  117 
N.  Y.  480;  27  S.  R.  823;  see  People  v.  Downs,  123  N.  Y.  558;  34  S.  R.  262. 
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Guilt  must  be  established  beyond  a  reasonable,  not  beyond  a  poaslblet 
doubt.    People  v.  Riley,  3  N.  Y.  Cr.  374. 

Reasonable  doubt  is  such  a  doubt  as  a  reasonable  man  mig^ht  enter- 
tain after  a  fair  review  and  consideration  of  the  evidence.  People  T. 
Guidici,  100  N.  Y.  503;  3  N.  Y.  Cr.  559;  People  v.  Stott.  4  N.  Y.  Cr.  306; 
People  V.  Stephenson,  66  S.  R.  566;  32  Supp.  1122;  People  v.  Fmedland, 
2  App.  Div.  332;  73  S.  R.  516. 

Reasonable  doubt  does  not  exist,  where  jury  are  so  firmly  convinced 
of  the  fact  necessary  to  establish  the  prisoner's  guilt  that,  if  it  was  a 
very  grave  and  serious  matter  affecting*  their  own  affairs,  they  would 
not  hesitate  to  act  upon  such  conviction.  People  v.  Hughes,  9  N.  Y. 
Cr.  277;  137  N.  Y.  29;  50  S.  R.  62. 

Rule  of  reasonable  doubt  applies  to  question  of  defendant's  insanity. 
People  V.  Coleman,  1  N.  Y.  Cr.  5;  Walker  v.  People,  Id.  7,  22. 

But  this  rule  does  not  apply  to  an  action  for  a  penalty  in  which  the 
people  is  the  party  plaintiff.  People  v.  Briggs,  114  X.  Y.  65;  22  S.  R. 
817. 

Question  of  reasonable  doubt  is  always  one  for  the  jury  under  proper 
instructions  from  the  court.    People  v.  Davis,  46  S.  R.  214. 

Duty  of  trial  judge  to  give,  in  behalf  of  defendant,  a  clear  and  un- 
grudging instruction  upon  the  subject  of  reasonable  doubt.  People 
v.  Stephenson,  06  S.  R.  566;  32  Supp.  1122;  People  v.  Friedland,  2  App. 
Div,  332;  73  S.  R.  516. 


March  13,  1896. 

PEOPLE  V.  WILLIAM  W.  McLAUGHLIN. 

(73  S.  R.  540.) 

I.  Criminal  law — Change  of  veinie. 

A  proceeding  to  change  the  place  of  trial  is  not  a  proceeding  in 
the  criminal  action,  but  is  a  matter  outside  of  that  action,  brought 
to  obtain  relief  which  is  no  necessary  part. of  the  criminal  action 
itself. 

.2  Same. 

Such  proceeding  is  a  special  proceeding  within  the  definition  of 
sections  3333  and  3334  of  the  Code. 
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3.  Bame. 

In  such  case,  the  court  cannot  acquire  jurisdiction  upon  any 
shorter  notice  of  motion  than  ten  days. 

4.  Same. 

After  the  court  has  jurisdiction  it  has  the  power  to  hear  and 
determine  the  subject-matter  in  controversy  between  the  parties, 
and  not  only  to  decide  the  principal  questions,  but  every  other  inci- 
dental question  which  might  arise  in  the  course  of  the  proceed- 
ings. 

5.  Same. 

If  it  decides,  erroneously,  its  conclusion,  while  it  may  be  re- 
Tersed  by  error,  is  not  void  for  want  of  jurisdiction. 

6.  Same. 

After  jurisdiction  has  been  acquired,  court  has  power  to  enter- 
tain any  motion  which  may  be  made  in  the  special  proceedings, 
and  it  is  its  duty  to  decide  any  question  which  may  be  presented 
to  it. 

7.  Same. 

Such  motion  may  be  brought  on  either  by  an  order  to  show  cause 
or  by  a  notice  of  motion. 

8.  Same. 

The  court  is  not  divested  of  its  jurisdiction  by  proceeding,  in  any 
incidental  matter,  in  a  way  not  prescribed  by  the  statute. 

9.  Same. 

Its  action  after  acquiring  jurisdiction  in  doing  anything  which 
the  law  says  may  be  done  in  the  proceeding,  although  it  may  be 
mistaken  and  erroneous,  is  not  void  but  reversible  only. 

10.  Same. 

Under  the  provisions  of  the  Code  of  Criminal  Procedure,  no  right 
is  given  to  the  district  attorney  to  move  to  change  the  place  of  trial 
of  a  criminal  action. 

11.  Same. 

Though  the  court  has  jurisdiction  to  hear  and  decide  such  ap^ 
plication,  made  upon  the  motion  of  the  defendant,  it  is  error  to 
attempt  to  shorten  the  time  within  which  the  motion  should  be 
made. 

12.  Same. 

Where,  three  days  before  the  time  set  for  trial  of  an  indictment 
in  the  court  of  Oyer  and  Terminer,  defendant  prepares  notice  of  mo- 
tion for  change  of  place  of  trial,  fixing  the  seventeenth  day  there- 
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after  as  the  day  on  which  it  shall  be  heard,  and  on  this  obtains  an 
order  of  the  justice  of  the  supreme  court  staying  the  trial  of  the 
indictment  until  the  time  fixed  in  the  motion  for  hearing,  and 
serves  these  papers  on  the  district  attornej^,  an  order,  requiring  de- 
fendant to  proceed  forthwith  with  his  motion,  and,  upon  his  refusal 
so  to  do,  denying  the  motion  for  a  change  of  place  of  trial  and 
vacating  the  stay,  while  not  void  for  want  of  jurisdiction,  is  erron- 
eous in  compelling  defendant  to  proceed  to  a  hearing  of  his  motion 
at  a  day  earlier  than  that  fixed  in  his  notice. 

Appeal  from  an  order  denying  a  motion  made  bj  defendant 
to  change  the  place  of  trial  in  the  indictmeiLt. 

Edward  C.  James,  for  appellant. 

Daniel  Q.  Rollins,  for  the  People. 

RUMSEY,  J. — The  defendant  was  indicted  for  a  felony,  and 
his  trial  took  place  in  the  court  of  oyer  and  terminer,  in  the 
month  of  April,  1895.     On  the  llt'h  day  of  May  the  trial  was 
brought  to  an  end  by  a  disagreement  of  the  jury.    The  judge 
presiding  at  the  term  at  which  the  trial  had  just  been  had  set 
down  the  case  for  another  trial  on  the  20th  day  of  May,  nine 
days  after  the  end  of  the  first  trial.    The  defendant  at  onee 
took  steps  to  make  a  motion  to  change  the  place  of  trial,  upon 
the  ground  that  an  impartial  trial  could  not  be  had  in  the  coun- 
ty of  New  York.    The  papers  upon  that  motion,  whioh  were 
very  voluminous,  were  partially  finished  on  the  17th  day  of 
May,  and  on  that  day  a  notice  of  motion  was  prepared,  and 
upon  that  notice  of  motion  and  the  affidavits  an  order  was  pro- 
cured from  a  justice  of  this  court  staying  the  trial  of  the  crim- 
inal action  until  the  time  fixed  in  the  notice  of  motion  for  the 
hearing  of  the  application  to  change  the  place  of  trial.    These 
papers,  which  were  regular  in  form,  were  served  on  the  district 
attorney  on  the  afternoon  of  Saturday,  the  18th  day  of  May, 
The  trial  of  the  action  in  oyer  and  terminer  had  been  set  down 
for  10  o'clock  on  the  next  Monday.    The  motion  to  change  the 
place  of  trial  was  noticeni  to  be  heard  at  the  special  term  to  be 
held  on  the  3d  day  of  June,  which  was  seventee  ndays  after  the 
date  of  the  notice  and  fourteen  days  after  the  time  when  the 
ca»e  was  set  down  for  trial  in  oyer  and  terminer.    On  the  after- 
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noon  of  the  day  on  which  the  motion  papers  were  served,  the 
district  attorney,  upon  an  affidavit  made  by  him,  procured  from 
a  justice  of  this  eourt  an  order  to  show  cause,  returnable  on 
Monday,  May  20th,  at  lOi'^O  o'clock,  why  the  argument  of  the 
mc-tio-n  which  had  been  noticed  by  the  defendant  to  be  heard  on 
the  3d  of  June  should  not  then  and  there  proceed  forthwith 
before  the  special  term.  This  order  to  »how  cause  was  served 
iibout  7  o'clock  in  the  morning  of  Monday,  May* 20th,  and  at  the 
time  prescribed  in  it  both  parties  appeared  before  the  special 
term — the  people  to  bring  on  the  m'otion  mentioned  in  the  order 
to  show  cause,  and  the  defendant  simply  for  the  purpose  of  ob- 
jecting to  the  hearing  of  the  motion,  upon  the  ground  that  the 
court  had  no  jurisdiction  to  require  the  defendant  to  make  the 
n»otion  at  that  time,  and  upon  other  grounds  which  need  not 
now  be  considered.  The  court  overruled  the  objections  taken 
by  the  defendant,  and  required  him  to  proceed  forthwith  t»he 
motion  to  change  the  place  of  trial.  This  he  declined  to  do, 
and  thereupon  the  court  entered  an  order  dening  the  defend- 
ant's motion  to  change  the  place  of  trial,  and  vacating  the  stay 
of  the  trial.    From  that  order  this  appeal  is  taken. 

The  first  question  presented  is  whether  the  court  had  juris- 
diction to  make  this  order.  For  some  years  before  the' time 
when  the  Code  of  Criminal  Procedure  took  effect,  the  proper 
proceeding  to  change  the  place  of  trial  of  an  indictment  for  a 
felony  was  by  a  motion  in  the  oyer  and  terminer.  Laws  1859,  ch. 
462.  That  motion,  being  made  in  the  court  in  which  the  in- 
^dictment  was  pending,  was  a  proceeding  in  the  case,  and  was 
subject  entirely  to  the  control  of  the  court  in  whic^h  the  case 
was  pending.  This  motion  in  the  oyer  and  terminer  could  be 
made  either  by  the  people  or  by  the  defendant.  But,  by  the 
Code  of  Criminal  Procedure,  which  took  effect  in  1882,  this 
manner  of  proceediog  was  entirely  changed.  The  criminal 
action,  as  the  proceedings  upon  the  indictment  are  called  by 
that  Code,  was  pending  in  the  eourt  of  oyer  and  terminer.  The 
Code  provided  that  a  motion  to  change  the  place  of  trial  of  any 
criminal  action  must  be  made  to  the  supreme  court,  at  a  spec- 
ial term  in  the  district,  upon  notice  of  at  least  ten  days  to  the 
district  attorney  of  the  county  whore  the  indictment  was  pend- 
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ing,  with  a  copy  of  the  aflSdavitfl  or  other  papers  upon  which  the 
application  wa«  founded.  Cr.  Code,  §  346.  The  Code  further 
provided  that,  to  enable  the  defendant  to  make  the  application, 
a  justice  of  the  supreme  court  might,  in  his  discretion,  for 
good  cause,  shown  by  affidavit,  make  an  order  staying  the  trial 
of  the  indictment  until  the  hearing  and  decision  of  the  motion. 
M.,  §  347.  It  is  apparent,  from  these  and  the  subsequent  sec- 
tions of  the  Code  upon  the  subject,  that,  by  this  proceeding, 
the  criminal  action  was  not  removed  from  the  court  of  oyer 
and  terminer,  but  still  remained  pending  therein,  and  the  court 
was  at  liberty  to  proceed  \vith  the  trial  of  the  action  in  the  ordi- 
nary course,  unless  that  trial  was  stayed  as  provided  by  the 
section  quoted  above.  The  proceeding,  therefore,  to  change  the 
place  of  trial  was  not  a  proceeding  in  the  criminal  action,  but  it 
was  a  matter  outside  of  that  action,  brought  to  obtain  relief 
which  was  no  necessary  part  of  the  criminal  action  itself.  It  re- 
sembled more  an  application  for  a  writ  of  prohibition  or  man- 
damus, directed  to  an  inferior  court,  to  direct  the  course  of  pro- 
ceeding in  that  court  in  an  action  which  was  pending  in  it,  but 
which  did  not  draw  to  itself  the  particular  action  with  regard  to 
which  the  writ  was  asked.  The  proceeding  was  in  the  supreme 
court.  It  was  a  proceeding  for  the  enforcement  of  what  was 
claimed  to  be  a  right,  and  it  was  not  a  civil  action,  because  a 
civil  action  is  an  ordinary  proceeding  instituted  by  a  summons. 
Belknap  v.  Waters,  11  N.  Y.  477,  478.  This  one  was,  within 
the  definition  of  the  Code  of  Civil  Procedure,  a  "special  proceed- 
ing." Code  Civ.  Proc,  §§  3333,  3334.  It  could  only  be  com- 
menced by  the  service  of  the  affidavits  and  notiee  of  motion. 
When  those  papers  were  served  upon  the  people,  they  were 
brought  into  court,  and  the  proceeding  had  an  inception,  and 
from  that  time  the  supreme  court  had  jurisdiction  of  the  pro- 
ceeding, because  the  service  of  the  notice  pf  motion  lay  at  its 
foundation,andwasthemodeprescribedbythe  statute  for  bring- 
ingthe  people  into  court  upon  application  for  the  relief  sought. 
In  no  other  way  could  jurisdiction  be  acquired.  There  was  no 
power  in  the  court,  at  that  time,  to  assume  jurisdiction  upon 
any  shorter  notice,  any  more  than  there  would  have  been  to  take 
jurisdiction  of  a  civil  action  upon  summons  returnable  in  les» 
section  quoted.    The  proceeding,  therefore,  to  change  the  place 
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than  twenty  days.  But  in  this  proceeding,  when  the  papers 
were  served  upon  the  people,  they  were  brought  into  court,  and 
the  court  gained  jjirisdiction,  as  it  would  have  jurisdiction  of 
the  civil  action  upon  the  service  of  a  summons.  As  it  had 
jurisdiction,  it  had  the  power  to  hear  and  determine  the  subject- 
matter  in  controversy  between  the  parties,  and  not  only  to  de- 
cide the  principle  question,  the  determination  of  which  was 
the  immediate  object  of  the  proceeding,  but  every  other  in- 
cidental ques-tion  which  might  arise  in  the  course  of  the  pro- 
ceedings, and  which  could  be  brought  before  the  court  for  solu- 
tion.   People  V.  Bturtevant,  9  N.  Y.  263, 266. 

When,  therefore,  this  notice  of  motion  and  aflBdavit  had 
been  served,  the  court  was  in  possession  of  the  special  pro- 
ceeding. It  is  a  court  of  general  jurisdiction,  and  having,  by 
the  service  of  these  papers,  acquired  jurisdiction  to  act  in  the 
matter,  it  had  the  power  to  decide  every  question  which  might 
be  brought  before  it  in  the  proper  form;  and,  if  it  decided  er- 
roneously, its  conclusion,  while  it  might  be  reversed  for  error^ 
was  not  void  for  warft  of  jurisdiction.  It  is  quitc^  true  that, 
before  it  could  acquire  jurisdiction  to  act  in  the  matter,  a  notice 
of  motion  of  at  least  ten  days  must  be  served,  because  that  is 
the  preliminary  step  which  the  law  requires  should  be  taken 
to  give  the  court  the  right  to  act.  But  the  power  to  act  in  the 
matter  came  into  existence  upon  the  service  of  the  papers.  It 
was  not  necessary  for  the  court,  before  any  act  could  be  done^ 
to  wait  until  the  expiration  of  the  time  mentioned  in  the  notice 
of  motion  for  the  hearing  to  take  place,  to  enable  it  to  take 
cognizance  of  the  proceedings,  but  it  could,  in  a  proper  case, 
hear  and  decide  other  matters  which  might  be  presented  to  it 
before  the  return  day  of  the  order  to  show  cause.  For  instance, 
it  would  undoubtedly  be  within  the  power  of  the  court  to  post- 
pone  the  hearing,  although  the  application  for  that  purpose 
might  be  made  before  the  time  fixed  in  the  notice  of  motion  for 
bringing  on  the  matter.  It  might  grant  to  the  moving  party 
the  right  to  serve  furiJier  papers.  Any  incidental  relief,  to- 
which  either  pari:y  might  be  entitled,  in  the  course  of  the  pro- 
ceedings, before  the  time  for  hearing  thereof,  might  be  granted 
by  the  court,  by  virtue  of  the  general  jurisdiction  which  it  had^ 
Vol.  XI-10 
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and  which  it  acquired  in  this  proceeding  because  of  the  fact 
tliat  the  defendant  had  brought  the  people  into  court  in  the 
way  prescribed  by  law.  Any  act  done  in  the^proceeding  by  the 
court,  after  the  service  of  the  notice  of  .motion,  was  done  by 
virtue  of  its  power  as  a  court  of  general  jurisdiction.  By  vir- 
tue of  that  power  it  could  take  cognizance  of  any  motion  made 
in  the  matter,  for  such  motion  might  be  made  ae  well  in  a  spec- 
ial proceeding  as  in  an  action.  Code  Civ.  Proc.,  §§  767,  768, 
Such  a  motion  might  be  brought  on  either  by  an  order  to  show 
cause  or  by  a  notice  of  motion,  as  in  any  other  action  or  special 
proceeding.  To  be  sure,  the  special  proceeding  itself  could  not 
be  originated  by  an  order  to  show  cause,  because  the  court 
could  only  get  jurisdiction  of  it  in  the  manner  prescribed  by 
the  statute,  and  that  was  by  the  service  of  a  notice  of  motion 
returnable  in  at  least  ten  days.  But  it  must  not  be  forgotten 
that  not  only  did  this  notice  of  motion  lie  at  the  foundation  of 
the  jurifi^diction,  but  when  properly  served,  the  jurisdiction, 
attached,  and  it  attached  in  a  court  of  general  jurisdiction  with 
regard  to  whose  acts,  from  that  time  on,  every  presumption  is 
that  they  were  within  its  powers.  After  that  juriadiction  had 
l)een  acquired,  the  court  had  the  power  to  entertain  any  motion 
which  might  be  made  in  the  special  proceeding,  and  not  only 
did  it  have  the  power,  but  it  was  its  duty,  to  decide  any  ques- 
lion  which  might  thus  be  preeented  to  it.  Its  right  to  decide 
any  such  question  did  not  depend  upon  the  correctness  of  the 
decision,  but  having  the  power  to  make  the  decision,  its  action 
was  binding  until  the  decision  was  reversed. 

So,  therefore,  when  there  was  presented  to  the  Special  term, 
on  the  morning  of  the  20th  of  May,  an  order  to  show  cause,  in 
this  matter,  why  the  motion  should  not  be  heard  at  an  earlier 
day  than  that  for  which  it  had  been  noticed,  this  condition  of 
things  existed.  A  special  proceeding,  properly  commenced, 
in  which  all  the  parties  were  before  the  court,  was  pending, 
and  the  court  had  power,  not  only  to  grant  or  deny  the  relief 
ultimately  sought,  but  had  the  power,  besides,  to  act  upon 
every  other  question  that  might  be  presented  to  it  in  the  orderly 
course  of  practice,  and  anything  which  it  did  in  that  regard 
must  be  attributed  to  the  exercise  of  the  general  jurisdiction 
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'^vhich  it  had  acquired.  Having  that  general  jurisdiction,  and 
having  possession  of  the  <;aufie  under  it,  it  wa«  not  divested  of 
the  jurisdiction  by  proceeding,  in  any  incidental  matter,  in  a 
i^-ay  not  prescribed  by  the  statute.  For  instance,  the  statute 
prescribes  that  no  judgment  for  default  shall  be  taken  until 
twenty  days  after  service  of  summons,  and  undoubtedly  the 
<rourt  should  not  enter  judgment  by  default  on  the  nineteenth 
day  after  the  summons  was  received.  But  the  court  acquires 
jurisdiction  of  the  action  by  the  fact  of  the  summons,  and  if, 
by  mistake  or  otherwise,  it  should  direct  a  judgment  to  be  en- 
tered on  the  nineteenth  day,  instead  of  the  twenty-first,  after 
the  service,  such  a  judgment  would  not  be  void,  but  would  be 
simply  erroneous,  and  would  either  be  vacated  or  reversed  in 
a  proceeding  taken  for  that  purpose.  So  tihe  statute  prescribed 
that  the  trial  of  an  action  can  be  brought  on  only  by  fourteen 
or  sixteen  days'  notice,  but  if  t3ie  plaintiff,  having  put  his  case 
upon  the  calendar  without  serving  notice  of  t^he  trial,  proceeds 
to  bring  the  case  to  trial,  and  the  court  assumes  to  hear  it,  even 
against  the  protest  of  the  defendant,  a  judgment  entered  upon 
that  hearing  would  not  be  void  but  it  would  be  a  valid  judg- 
ment until  it  was  reversed  or  set  aside.  The  principle  is  that 
where,  by  the  service  of  due  process,  the  court  acquired  juris- 
diction to  act,  its  action  thereafter  in  doing  anything  which 
the  law  says  may  be  done  in  the  proceeding,  although  it  may 
be  mistaken  and  erroneous,  is  not  void,  but  reversible  only. 

This  principle  has  also  been  recognized  in  several  cases  re- 
ported in  the  courts  of  this  state, — notably  in  Von  Rhade  v. 
Von  Rhade,  2  Thomp.  &  0. 491,  decided  in  the  First  department. 
That  was  an  action  for  divorce,  in  which,  as  is  well  known,  the 
court  has  such  jurisdiction  as  is  given  to  it  by  statute.  The 
summons  was  served  by  publication,  and,  Instead  of  waiting 
until  twenty  days  after  the  service  of  the  summons,  the  court 
on  t'he  nineteenth  day  took  the  defendant's  default,  and  ordered 
judgment  to  be  entered  against  him.  A  motion  was  made  to 
set  aside  the  judgment,  and  it  was  strongly  urged  that  the  ac- 
tion of  the  court  in  directing  judgment  to  be  entered  before 
the  defendant  was  in  default  rendered  the  judgment  void.  But 
this  proposition  was  not  acceded  to.    It  was  held  that,  the 
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court  having  acquired  juri»dictioii  by  the  service  of  the  sum- 
mons, any  departure  from  the  statutory  provisions  regulating 
the  proceedings  before  judgment  was  only  an  irregularity^ 
which  did  not  affeot  the  validity  otf  the  judgment.  TIhe 
court  cited  the  caae  of  D'lvernois  v.  Leavitt,  8  Abb.  Prac.  59^ 
which  was  also  decided  by  the  general  term  of  this  department. 
The  rule  laid  down  in  that  case  was  that  the  want  of  jurisdic- 
tion can  never  be  alleged  as  to  the  interlocutory  proceedings 
in  an  action  where  the  court  has  obtained  jurisdiction  origin- 
ally, and  renders  the  proper  judgment  in  the  case.  The  rule 
is  also  recognized  in  Schaettler  v.  Gardiner,  47  N.  Y.  404.  It 
must  be  borne  in  mind  that  the  service  of  the  original  notice  of 
motion  in  this  proceeding  had  the  effect,  not  only  to  fix  the  time 
when  the  moving  party  sought  to  bring  the  matter  to  a  hearing^ 
but  H  also  had  the  effect  to  give  to  the  court  the  power,  from 
the  time  of  its  service  to  do  any  act  which  a  court  of  jurisdiction 
might  do  in  the  course  of  the  particular  proceeding.  The  juris- 
diction of  the  court,  which  had  been  acquired  by  the  service  of 
the  notice  of  motion,  could  not  be  divested,  because  of  the  fact 
that  the  court,  in  attempting  to  do  some  act  in  the  course  of 
the  proceeding,  did  not  observe  that  regularity  which  the  stat- 
ute required.  An  order  to  show  cause  may  be  made  in  a  special 
proceeding  as  well  as  in  an  action,  as  we  have  seen.  The  judge, 
therefore,  had  jurisdiction,  undoubtedly,  to  make  the  order  to 
show  cause  whi-ch  was  returnable  on  the  20t4i  of  May.  When 
that  order  was  made,  it  was  not  only  within  the  power,  but  it 
was  the  duty,  of  the  special  term  before  which  it  was  retura- 
able  to  pass  upon  the  question  presented  by  it.  That  question 
was  whether  or  not  the  motion  noticed  for  June  3d  should  be 
heard  at  an  earlier  day.  As  it  was  the  duty  of  the  court  to  de- 
cide that  question,  we  have  the  case  of  a  court  of  general  juris- 
diction presented  with  a  question  which  it  was  his  duty  to  de- 
cide, and  deciding  that  question,  as  we  think,  erroneously;  but 
its  decision  was  not  void,  however  erroneous  it  must  be  said  to 

be. 

Although  we  have  peached  the  conclusion  that  the  order 
made  on  the  20th  of  May,  by  which  this  motion  was  denied,  was 
not  void,  still  it  was  undoubtedly  erroneous.    There  can  be  no 
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^aubt  that,  tinder  the  provisions  of  the  Code  of  Ci'iminal  Pro- 
cedure above  cited,  no  right  is  given  to  the  district  attorney  to 
move  to  change  the  place  of  trial  of  a  criminal  action.  If  the 
people  have  such  right  under  any  circumstances,  wihich  we  do 
not  here  decide,  that  must  be  found  elsewhere  than  within 
these  sections  of  the  Code  of  Criminal  Procedure.  The  court 
had  jurisdiction,  undoubtedly,  to  hear  and  decide  tliis  applica- 
tion, made  upon  the  motion  of  the  defendant;  but  it  was  error 
to  attempt  to  shorten  the  time  within  which  the  motion  should 
be  made.  The  legislature  have  prescribed,  in  this,  as  in  many 
other  matters,  the  time  within  which  proceedings  at  law  shall 
be  taken.  For  instance,  they  have  directed  that  at  least  eight 
days'  notice  of  an  ordinary  motion  must  be  given,  unless  the 
time  is  shortened  by  an  order  to  show  cause.  They  have  re- 
quired at  least  fourteen  or  sixteen  days'  notice  of  trial,  and  that 
costs  should  be  taxed  upon  two  days'  notice.  All  these  require- 
ments are  binding  upon  the  courts.  Adherence  to  them  is  not 
absolutely  necessary  in  every  case,  to  the  existence  of  juris- 
diction, because,  after  the  court  has  acquired  jurisdiction,  it 
is  not  lost  by  an  irregular  proceeding;  that  is,  by  one  which  the 
court  had  power  to  take,  but  is  only  made  irregular  because  it 
was  taken  too  soon.  But  yet  such  adherence  is  necessary  to 
correct  action  in  the  matters  involved.  When  the  legislature 
has  directed  the  time  within  which  an  act  must  be  done,  it  is 
improper  to  shorten  that  time,  except  as  a  condition  of  grant- 
ing a  favor.  Especially  is  this  strict  adheremoe  to  the  rules  of 
procedure  necessary  in  actions  involving  the  administration  of 
criminal  law.  A  speedy  determination  of  criminal  actions  is 
undoubtedly  of  great  importance.  It  is  undoubtedly  of  great 
benefit  to  the  community  that  punishment  of  crime  should  not 
only  be  certain,  but  quick.  But  it  is  of  far 'more  importance, 
in  the  administration  of  tflie  criminal  law,  that  the  rules  for 
grave  and  orderly  procedure,  which  have  been  laid  down  by  the 
statute,  should  be  preserved;  for  it  is  the  observance  of  these 
rules  which  makes  the  distinction  between  mob  law  and  the 
dignified  and  decent  procedure  of  the  courts.  The  penalty  for 
crime  is  inflicted  quite  as  much  for  example  as  for  punishment, 
and  it  can  only  be  made  to  serve  as  an  example  when  it  is  under- 
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Btoo-d  that  it  i«  attained  by  a  striot  observance  of  ihoBe  fonn» 
whioh  ycara  of  experience  have  shown  are  necessary  to  the 
protection  of  the  rights  of  those  people  against  whom  the  crim- 
inal law  is  set  in  motion.  So  far  as  the  punishment  of  crime  is 
to  operate  as  an  example,  it  is  open  to  grav-e  doubts  whether 
it  does  not  entirely  lose  its  force  if  a  conviction  is  obtained  at  the 
expense  of  any  of  those  safeguards  with  which  the  lawmakers 
have  seen  fit  to  protect  those  who  are  brought  under  the  ban 
of  criminal  law.  Such  conviction  has  its  greatest  weight  when 
it  has  been  procured  only  by  orderly  proceeding,  with  careful 
observance  of  the  rights  of  the  accused  person. 

In  the  case  at  barj^we  do  not  think  such  rights  were  protected 
as  they  ought  to  have  been  upon  this  motion.  The  facts  pre- 
sented by  the  voluminous  papers  upon  the  application  to  change 
the  place  of  trial  called  for  serious  and'  careful  consideration* 
Many  of  them  undoubtedly  were  of  great  force,  and  they  might 
well  have  led  the  defendant  to  believe  that  it  was  doubtful 
whether  an  impartial  jury  oould  be  procured  to  try  his  case 
within  the  county  of  New  York.  Without  attempting,  here, 
to  express  any  opinion  as  to  the  force  of  these  facts,  or  whether 
Che  defendant  was  entitled  to  any  relief  upon  them,  it  is  suffi- 
cient to  say  that  they  were  such  as  called  upon  the  court  to 
whom  they  were  presented  to  carefully  weigh  and  consider 
them,  even  if  it  did  not  call  upon  the  people  to  answer  or  ex- 
plain them.  It  is  apparent,  from  the  papers,  that  no  such  con- 
sideration was  had.  The  court  undertook  to  compel  the  defend- 
ant to  bring  on  this  motion  at  a  time  sooner  than  was  fixed  in 
the  notice,  without  any  fact  having  been  made  to  appear  which 
would  warrant  the  exercise  of  that  power,  even  if  it  existed. 
The  only  facts  stated  in  the  affidavit  of  the  district  attorney 
were  that  a  large- number  of  jurors  had  been  summoned  to  try 
the  case,  the  hearing  of  which  was  set  down  for  that  day.  Those 
facts  might  have  been  important  as  giving  a  reason  why  the 
stay  should  have  been  vacated  as  improvidently  granted,  or 
why  the  court,  as  a  condition  of  retaining  the  stay,  should  not 
compel  the  defendant  to  make  his  motion  earlier  than  the  day 
it  was  noticed.  But  beyond  that  the  court  had  no  power  to 
go  in  the  premises.     It  was  for  the  defendant  to  say  when  the 
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motion  was  to  be  made,  and  if  the  day  which  be  fixed  wa4s  bo 
far  off  that  a  delay  of  the  trial  to  that  time  would  have  oi)erated 
as  an  obetmction  to  the  admanistration  of  justi-ce,  Iftie  court 
might  have  vacated  the  stay,  upon  a  proper  motion  for  that 
purpose,  or  might  have  imposed  an  earlier  hearing  of  the  motion 
as  a  condition  of  allowing  the  stay  to  continue.  But  it  could 
not  property  fix  any  other  time  for  the  hearing  of  the  motion, 
and  for  the  reaeon  that  it  attempted  to  do  that,  and,  upon  the 
defendant's  refusal  to  proceed,  denied  the  moition  preemptorily,. 
its  action  was  erroneous,  and  cannot  stand.  The  order  deny- 
ing t»he  motion  to  change  the  place  of  trial  should,  therefore,  be- 
reversed. 

The  order,  in  addition  to  denying  the  motion  to  change  the 
place  of  trial,  vacates  the  stay  which  had  been  granted  of  the 
trial  of  the  action  in  the  court  of  oyer  and  terminer.  This  would 
have  been  the  effect  of  the  order,  even  though  nothing  had  been 
said  about  the  stay;  for,  w^hen  the  proceeding  had  been  brought 
to  an  end  by  the  final  order  of  the  court,  the  stay  granted  pend- 
ing the  proceeding  necessarily  fell  of  itself.  But  so  much  of 
the  order  as  vacates  the  stay  must  also  be  reversed  with  the 
other  order.  The  effect  of  the  final  order  which  is  here  review- 
ed was  to  put  an  end  to  the  special  proceeding  to  change  the 
place  of  trial,  and  to  leave  the  matter  in  precisely  the  same  sit- 
uation as  though  no  such  proceeding  had  been  begun.  When^ ' 
therefore,  the  case  was  moved  in  the  court  of  oyer  and  terminer,, 
it  was  the  duty  of  the  court  to  proceed  in  the  criminal  action, 
unless,  for  some  good  reason  shown  there,  the  trial  should  be 
postponed.  The  only  objection  made  there  was  that  the  order 
here  reviewed  was  void,  which  we  have  found  was  not  the  case. 
Xo  claim  was  made  in  that  court  that  the  defendant  was  not 
ready  for  trial,  except  for  the  reason  that  his  counsel  was  ab- 
sent, but  that  was  provided  for  by  the  court.  The  action  of  the 
court,  therefore,  in  proceeding  with  the  trial,  was  proper,  if,, 
upon  the  trial,  an  impartial  jury  was  impaneled,  as  we  have 
found,  upon  the  appeal  from  the  judgment,  to  have  been  the 
case.  No  injustice  was  done  to  the  defendant  by  the  action 
of  the  court  in  the  premises,  because  he  had,  as  a  result  of  all 
the  proceedings,  a  trial  before  an  impartial  jury,  and  therefore 
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he  had  no  reason  to  oomplain.  We  do  not  pass,  of  course,  upon 
the  merits  of  the  defendant's  application  to  change  the  place  of 
trial.  This  decision  is  put  solely  upon  the  ground  that  the  ac- 
tion of  the  special  term  in  compelling  the  defendant  to  proceed 
to  a  hearing  of  this  motion  at  a  date  eariier  than  that  fixed  in 
his  notice  was  erroneous. 

The  order  should  be  reversed,  but  under  the  circumstances, 
without  costs. 

All  concur. 

NOTE    ON    "REMOVAL    OF    CRIMINAL    ACTION    TO    ANOTHER 

COUNTY." 

Before  the  Code  of  Criminal  Procedure  took  ejffect,  a  motion  to 
change  the  place  of  trial  could  be  made  either  by  the  people  or  by  the 
defendant.  But,  under  the  provisions  of  said  Code,  no  right  is  given 
to  the  district  attorney  to  move  to  change  the  place  of  trial  of  a  crim- 
inal action.    See  People  v.  McLaughlin,  supra. 

To  entitle  a  defendant  to  a  removal  of  a  criminal  action  to  another 
county,  he  must  make  out  a  clear  and  convincing  case  that,  by  reason 
of  popular  passion  or  prejudice,  he  cannot  have  a  fair  trial  in  the  county 
where  the  venue  is  laid.  People  v.  Sharp,  5  N.  Y.  Cr.  155;  People  v. 
Samuels,  3  Hun,  560;  People  v.  Squire,  1  S.  E.  634;  4  N.  Y.  Cr.  455. 


Jfmtmt  (&mtt—(&tnttsil  ©urm— |irut  iepartmtirt* 

December  30,  1895. 
PEOPLE  V.  JOHN  T.  STEPHENSOK 

(71  S.  E.  649.) 

Trial — Connecting  evidence. 

Where  evidence  is  admitted  because  of  the  assertion  of  coun- 
sel of  his  ability  and  intention  to  connect  it,  the  counsel  making 
the  promise  should  be,  if  the  assertion  is  not  kept  good,  compelled 
to  withdraw  the  testimony  from  the  consideration  of  the  jury. 

Same. 

In  such  case,  the  objection  is  available  to  the  exceptant,  though 
he  did  not  move  to  strike  out  the  testimony  before  the  close  of  the 
case. 
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3.  Witness — Cross-examination — Extent. 

Eyidence,  which  does  not  tend  in  any  degree  to  prove  the  offense 
charged  against  the  defendant  and  has  no  bearing  whatever  upon 
any  legitimate  issue  and  the  only  effect  of  which  is  to  inflame  the 
prejudices  and  arouse  the  indignation  of  th^  jury,  is  incompetent 
upon  the  cross-examination  of  a  defendant  in  a  criminal  action. 

4.  Same. 

An  accused  person,  who  becomes  a  witness  in  his  own  behalf, 
thereby  places  himself  in  the  attitude  of  any  other  witness,  in 
respect  to  the  right  of  cross-examination. 

6.  Same. 

The  limits  of  a  cross-examination  of  a  defendant  In  a  criminal 
action  are  that  he  may  be  required  to  answer  questions  affecting 
his  credibility,  or  as  to  matters  relating  to  the  issue,  though  hav- 
ing no  relation  to  his  testimony  on  the  direct  examination.  The 
court  may  properly  restrict  such  cross-examination,  but  may 
not  extend  it  beyond  relevant  matters  or  matters  affecting  credi- 
biUty. 

Appeal  from  a  judgment  oonvioting  defendant  of  the  crime 
of  bribery. 

Benjamin  P.  Traoy,  for  appellant. 

John  B.  Fellows,  Dist.  Atty.,  and  John  D.  Lindsay,  for  the 
People. 

PABKEB,  J.— The  indictment  under  which  the  defendant 
was  convicted  charged  him  with  having,  on  the  16th  day  of 
Decenyber,  1891,  at  the  city  and  county  of  New  York,  while  a 
captain  of  police,  and  in  charge  of  the  Fifth  poliee  precinct  of 
said  city,  asked,  received,  and  agreed  to  receive  from  one  Martin 
K.  Edwards,  a  produce  merchant  carrying  on  business  in  said 
prednot,  four  baskets  of  peaches  as  a  bribe,  upon  an  agreement 
and  understanding  that,  in  consideration  of  such  bribe,  he 
would  violate  his  duty  as  sueh  captain  of  police  by  knowingly 
suffering  and  i)ermltting  Edwards  to  offend  against  an  ordi- 
nance passed  by  the  common  council  of  said  city  relative  to 
sidewalk  incumbrances.  Upon  the  trial  the  people,  after  prov- 
ing the  ordinance  bearing  upon  the  issue,  defendant's  official 
position,  the  taking  of  the  oath  of  office  required  by  law,  his 
Vol  XI-11 
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transfer  to  the  Fifth  precinct  on  the  8th  of  December,  1890, 
and  that  he  continued  in  charge  of  such  precinct  during  all  the 
period  of  the  time  referred  to  in  the  evidence  of  Martin  N.  Ed- 
wards, called  Edwards,  who  testified  that  one  Melvin  Whispell 
and  him«elf  were  associated  together  in  the  fruit  business  in 
the  Fifth  precinct;  that,  early  in  March,  1891,  Augustus  J. 
Thome,  a  patrolman,  approached  him  and  said  that  there  was  a 
new  captain  in  the  district,  Capt.  John  Stephenson;  that  he 
was  the  captain's  private  man;  that  the  captain  used  consider- 
able fruit,  and  if  there  was  no  objection  the  captain  would  take 
fruit  in  place  of  money  for  protecting  Edwards  on  the  sidewalk, 
— to  which  Edwards  replied  that  it  was  immaterial  to  him 
whether  he  took  fruit  or  money,  and  asked  Thome  if  he  had  an 
order  for  the  fruit  then.  Thome  said  he  had  not,  but  would 
come  with  it  the  next  day.  The  following  day  Thome  called 
and  brought  with  him  a  card  upon  which  was  written  "Captain 
John  T.  Stephenson,  No.  2074  Washington,  Ave.,  Tremont.'^ 
He  handed  the  card  to  Edwards  and  said,  "This  is  the  captain's 
address,  and  he  wants  to  have  a  barrel  of  apples  shipped  to  this 
address, — to  ship  it  by  the  American  Express."  Edwards  took 
the  card,  marked  a  barrel  of  apples  as  requested,  and  delivered 
it  to  the  American  Express.  No  attempt  was  made  to  show 
that  the  barrel  of  apples  was  delivered  to  Stephenson  at  his 
house,  and  it  does  not  appear  that  Thome  was  the  captain's 
private  man,  nor  was  the  captain  in  any  way  connected  with 
him  by  subsequent  testimony.  It  does  not  appear  from  the 
record  that  Thome^s  name  was  ever  mentioned  to  him  in  con- 
nection with  the  conversation  to  which  Edwards  testified,  or 
that  he  ever  heard  of  such  conversation  until  Edwards  testi- 
fied to  it.  Edwards  further  testified  that,  in  the  latter  part 
of  April,  or  early  in  May,  1891,  James  Kelly,  another  patrolman 
of  the  defendant's  command,  who  had  been  in  that  precinct  con- 
tinuously from  October,  1873,  and  who,  early  in  February, 
1891,  had  been  especially  detailed  by  the  police  board  on  cor- 
poration ordinance  duty  in  the  Fifth  precinct,  called  on  Ed- 
wards while  the  latter  was  standing  on  the  sidewalk  in  front 
of  his  place  of  business,  and  told  him  that  the  captain  wanted 
a  box  of  Florida  oranges  sent  up  to  his  address.     Edwards  re- 
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plied  that  he  did  nod:  have  any  oranges,  and  testified  that  he 
did  not  send  them.  A  month  or  so  later  Kelly  reported  certain 
violations  of  the  corporation  ordinance  by  Edwards  and  his 
partner  to  Capt.  Stephenson,  who  promptly  forwarded  the  com- 
plaints to  the  chief  elerk  of  the  police  board.  Augutrt  10th  an 
action  was  commenced  by  the  corporation  attorney  to  recover 
penalties  on  four  of  these  complaints,  and  judgment  was  ren- 
dered against  Edwards  thereon  on  the  28th  of  August.  This 
judgment  Edwards  paid.  September  15,  1891,  Kelly  called 
again,  and  said  the  captain  wanted  four  baskets  of  peaches, 
good  for  canning  purposes,  sent  to  his  address.  Without  fur- 
ther conversation  Edwards  says  he  personally  addressed  four 
baskets  of  peaches  to  the  captain  at  the  address  which  Kelly 
had  given  him  in  April  or  May,  and  delivered  them  to  the  Amer- 
ican Express  Company.  Evidence  was  offered  tending  to  show 
that  the  agenit'of  the  express  company  made  delivery  of  the 
peaches  at  the  number  marked  on  the  baskets,  and  the  receipt 
book  bore  the  signature,  Mrs.  John  T.  Stephen-son.  Mrs. 
Stephenson  denied  that  it  was  her  signature,  or  that  she  re- 
ceived the  peaches,  and  the  defendant  also  denied  all  knowledge 
of  them.  On  the  28th  day  of  September,  1891,  the  corporation 
attorney  began  another  action  against  Edwards  &  Whispell  for 
violation  of  the  sidewalk  ordinance,  and  Edwards  testified 
that  he  went  at  once  with  the  notice  to  Capt.  Stephenson,  whom 
he  found  at  the  station  house.  As  to  what  took  place  he  de- 
scribes as  follows: 

"When  I  first  went  into  the  station  house  the  captain  was  not 
in  his  room.  I  inquired  for  the  captain.  They  said  he  would 
be  there  in  a  few  moments.  In  a  few  moments  I  saw  him  come 
out  of  a  back  room,  and  he  said,  *I  am  Capt.  Stephenson,'  and 
took  me  to  his  private  oflSce,  unlocked  the  door,  or  opened  the 
door,  and  invited  me  in.  I  said  to  him:  *Capt.  Stephenson, 
here  is  a  notice  that  I  have  got  of  a  fine  for  obstructing  the 
sidewalk.  This  is  the  second  notice  I  have  received.  The 
first  one  I  paid.  I  thought  it  was  a  mistake,  probably,  and  paid 
it.  Here  is  the  second  one  I  received.  What  is  there  about 
this?  I  thought  I  had  an  undersitanding  with  you  that  yon 
would  take  care  of  my  sidewalk.'    He  said,  'That  is  evidently 
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a  mistake.  You  leave  it  with  me,  and  I  will  attend  to  it  tor 
you.*    I  left  tbe  notice  with  him." 

Notwithstanding  this  interview,  judgment  was  rendeped 
against  him  on  October  19th,  for  |5  and  costs.  As  soon  as  Ed- 
wards received  notice  of  this  second  judgment,  he  went  again 
to  Capt.  Stephenson,  and  in  response  to  the  question,  "State 
what  happened,"  Edwards  testified  as  follows: 

"I  said  to  him:  'Capt  Stephenson,  here  is  a  notice  of  judg- 
ment against  me.  I  brought  the  notice  around  to  you  some 
time  ago,  and  you  agreed  to  take  care  of  that.  You  asked  me  to 
leave  the  liotice  with  you,  and  you  would  take  care  of  it.  It  is 
evident  you  haven't  done  it.  Here  is  a  notice  of  judgment.' 
He  says:  'Damn  it,  I  told  so  and  so  to  go  and  attend  to  that, 
but  he  evidently  hasn't  done  it.  You  leave  this  nortice  of  judg- 
ment with  me,  and  I  will  take  care  of  it  for  you.'  I  left  it  with 
him.  By  the  court:  Q.  Anything  else  said?  A.  Yes,  sir.  Q. 
Go  on.  A.  I  said  to  him:  'You  sent  a  man  to  me  to  ^ly  that 
you  would  take  fruit  from  us  for  taking  care  of  us  on  the  side- 
walk. We  have  sent  you  the  fruit,  as  you  have  ordered  it  from 
time  to  time,  and  how  is  it  you  haven't  attended  to  this  notice 
for  us?'  Q.  That  you  have  taken  fruit?  A.  We  have  sent 
ihim  fruit.  Q.  For  doing  what?  A.  For  taking  care  of  us  on 
the  walk.  Q.  What  did  he  say?  A.  'Inasmuch  as  you  have 
sent  me  the  fruit,  I  will  take  care  of  this  notice  for  you.'  Q. 
He  said  that?  A.  Yes,  sir.  Q.  Anything  else?  A.  He  said: 
*It  is  not  customary  for  me  to  do  this  kind  of  business.  I  never 
lay  myself  liable  to  these  people  down  town.'  Q.  What  else? 
A.  'Any  arrangement  that  Mr.  Kelly  sees  fit  to  make  with  you, 
or  any  favors  that  he  wants  to  extend  to  me,  will  be  all  right, 
and  I  will  abide  by  it.' " 

Edwards  testified,  also,  that  about  the  10th  of  Nevember 
Kelly  again  came  to  him  and  said,  "The  captain  wants  |50." 
Edwards  replied  "that  he  had  fulfilled  his  agreement  by  fur- 
nishing him  with  fruit."  Kelly  answered  "that  the  captain 
was  not  satisfied  with  that,  but  wanted  money, — 150."  Ed- 
wards protested  that  he  eould  not  afford  to  pay  the  captain  the 
foO,  and  asked  Kelly  to  see  if  he  would  not  be  satisfied  with 
525.    This  Kelly  promised  to  do,  but  returned  after  two  or  three 
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hoars,  saying  that  the  captain  would  not  accept  it.  Edwards 
then  put  |25  in  bills  in  an  envelope,  addressed  the  envelope  to 
the  captain,  sealed  it  up,  and  handed  it  to  Kelly.  Within  an 
hour  Kelly  returned  and  threw  the  envelope  on  the  desk,  say- 
ing, "The  captain  won't  have  it.  It  must  be  |50  oir  nothing, 
and  you  needn't  pay  it  if  you  do  not  want  to."  Opening  the  en- 
velope, Edwards  found  the  $25.  He  then  made  out  a  bill 
against  the  defendant  for  |12,  the  value  of  the  apples  and 
peaches,  receipted  the  bill,  placed  it  in  another  envelope  with 
f38  in  money,  sealing  and  addressing  it  as  before,  and  handed 
it  to  Kelly,  who  carried  it  away  with  him.  The  next  day,  ac- 
cording to  Edwards,  Kelly  called  on  him  again,  and  told  him  to 
go  before  the  court  and  say  that  they  had  probably  obstructed 
the  walk  a  little,  but  would  be  careful  not  to  do  so  in  the  future, 
and  the  judge  "would  rub  out  the  judgment,"  or  words  to  that 
effect.  This  Edwards  says  he  did,  and  the  case  was  dismissed. 
The  first  question  pressed  upon  our  attention  is  the  ruling  of 
the  court  admitting  the  evidence  of  the  conversation  between 
Edwards  an-d  the  Policeman  Thorne  against  the  objection  of 
the  defendant.  There  is  no  evidence  T\'thatever  in  this  case 
connecting  Thorne  with  this  defendant.  There  is  no  evidence 
tending  to  show  that  he  was  ever  defendant's  "private  man." 
On  the  contrary,  there  is  evidence  that  he  never  was.  In  the 
respondent's  brief  it  is  said  that  Edwards'  testimony  is  to  the 
effect  that  defendant  admitted  that  he  had  sent  Thorne  to  him 
for  the  purpose  of  making  an  arrangement  to  have  fruit  »ent  to 
him  from  time  to  time.  There  is  no  direct  evidence  to  that 
effect,  nor  is  there  any  evidence  from  which  such  an  inference 
can  properly  be  drawn.  The  only  evidence  whicli  it  is  even 
pretended  tends  in  that  direction  has  been  quoted  in  full  by  us. 
The  captain  is  alleged  to  have  said,  "Any  arrangement  that  Mr. 
Kelly  sees  fit  to  make  with  you,  or  any  favors  he  wants  to  ex- 
tend to  you,  will  be  all  right,  and  I  will  abide  by  it."  Nothing 
is  said  about  Thome.  His  name  ks  not  mentioned.  He  is  not 
in  any  way  referred  to.  Indeed,  the  language  used  expressly 
excludes  the  claim  that  the  captain  referred  to  anything  that 
Thorne  had  done.  He  expressly  refers  to  Kelly,  and  to  Kelly 
only.     He  is  the  acknowledged  representative,  and  no  one  else. 
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The  Interview  occurred  almost  immediately  after  the  sending 
of  the  peaches  to  the  captain  at  Kelly's  request,  and  the  expres- 
sion regarding  the  sending  of  the  fruit,  assuming,  ae  we  must, 
that  it  was  made,  necessarily  refers  to  Kelly,  who  was  directly 
and  solely  named  by  the  defendant  in  that  connection.  What 
Thome  had  done  occurred  six  months  before.  In  civil  actions 
ratification  would  never  be  predicated  upon  such  evidence. 
How  much  less  can  it  be  relied  upon  to  establish  a  criminal 
act.  And  yet  Edwards  was  permitted  to  testify  that  Thome 
came  to  him  and  said : 

"  'I  am  the  captain's  private  man.  The  captain  uses  consid- 
erable fruit,  and  if  you  have  no  abjections,  he  will  take  fruit 
from  you  in  place  of  money  for  protecting  you  on  the  sidewalk. 
I  said  it  was  immaterial  to  us.  We  would  as  leave  he  would 
take  fruit  as  money.  We  would  give  him  fruit.  I  asked  him 
if  he  had  the  order  for  fruit  now.  He  said  *No;'  he  would  come 
the  next  day  with  it." 

Edwards  said  that  he  did  come  the  next  day  with  an  order 
for  a  barrel  of  apples  for  the  captain,  but  it  does  not  appear  that 
it  was  ever  delivered  to  him. 

'  When  it  is  considered  that  the  charge  against  this  defendant 
was  that  he  agreed,  in  violation  of  his  duty  as  a  public  officer,  to 
accept  a  bribe  as  a  consideration  for  protecting  Edwards  in  dis- 
obeying the  law,  the  conclusion  is  inevitable  that  this  evidence 
must  have  had  great  weight  with  the  jury.  Indeed,  the  record 
is  not  without  direct  evidence  that  the  jury  attached  importance 
to  it,  for  we  learn  from  it  that,  after  the  jury  had  been  charged 
by  the  court,  and  had  retired,  they  returned  with  a  request  that 
the  evidence  of  one  of  the  witnesses  be  read,  after  which  a  juror 
asked  this  question : 

"Would  I  be  at  liberty  to  ask  where  this  Thome  is?  Is  he 
out  of  the  reach  of  the  court?" 

The  assertion  that  this  evidence  was  prejudicial  to  the  de- 
fendant, and  ought  not  to  have  been  considered  by  the  jury,  is 
so  clearly  well  founded  as  to  be  beyond  the  reach  of  reasonable 
controversy.  The  question  is  whether  this  defendant,  by  proper 
objection  and  exception,  is  in  a  position  to  make  the  point  on 
this  appeal.    His  objection  to  its  admission  was  seasonably  and 
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properly  made,  and  the  court,  at  once  appreciating  its  force- 
f alne«s,  inqaired  of  the  district  attorney  whether  he  intended 
^*to  connect  the  defendant  with  the  interview  between  tlhe  wit- 
ness and  the  oflScer  Thome."  This  inquiry  being  answered  in 
the  affirmatiye,  the  court  overruled  the  objection,  and  m  giving 
the  reasons  for  it  said: 

"As  I  understand  the  district  attorney,  he  says  that  he  will 
connect  this  interview  with  the  direct  crime  for  which  the  de- 
fendaint  in  now  on  trial,  and  because  this  interview  relates  to 
the  riK?eipt  of  the  peaches,  I  overrule  the  objectioin,  cautioning 
the  jury  again  that  it  i«  not  to  try  him  for  the  apples,  nor  is  he 
to  be  found  guilty  of  this  indictment  because  he  sent  the  apples, 
but  it  is  to  be  oonneoted  by  the  district  attorney  with  the  crime 
with  which  he  is  charged.     If  not,  I  will  strike  it  out." 

The  distriat  attorney  did  not  connect  it,  and  the  evidence  was 
not  stricken  out. 

It  is  said  that,  while  the  defendant's  objection  was  in  time,  it 
IS  nevertheless  not  available  to  him,  because  he  did  not  move 
to  strike  out  the  testimony  before  the  close  of  the  case.  Tliere 
are  civil  cases  in  which  the  courts  have  indulged  in  expressions 
to  that  effect.  Bayliss  v.  Cockoroft,  81  N.  Y.  363.  We  cannot 
discover  any  good  reasons  for  such  a  rule  even  in  civil  actions, 
and  certainly  It  ought  not  to  obtain  in  criminal  cases,  in  view 
of  the  policy  of  the  law,  carefully  to  guard  a  defendant  from 
the  possibility  of  harm  from  evidence  calculated  to  prejudice  a 
jury  rather  than  to  prove  the  offense  charged;  nor  have  we 
found  a  criminal  ease  in  which  the  existence  of  such  a  rule  has 
been  asserted.  Such  a  rule  would  place  a  premium  upon  the 
recklessness  of  prosecuting  counsel.  By  a  promise  to  connet!t, 
he  could  deprive  a  defendant  of  an  exception  which,  but  for  it, 
would  be  well  taken.  To  assert  that  a  defendant  may  be  de- 
prived of  the  protection  of  the  law  simply  upon  the  assertion 
of  counsel,  is  a  novel  propositlom,  to  »ay  the  least.  But  the  con- 
tention of  the  people  amounts  to  this  and  nothing  more.  The 
testimony  offered  was  inadmissible  as  the  evidence  then  stood. 
The  court  so  held.  Thereupon  the  counsel  for  tlie  people  prom- 
ised to  connect  it,  but  he  fnilod  to  keep  his  promise  and  in  such 
rase  it  should  be  held  that  the  promise,  w^hether  made  in  bad 
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faith  or  in  good  faith,  because  based  npo(n  inaccurate  informa- 
tion, should  operate  to  the  prejudice  of  the  party  accused. 
Such  a  result  must  necessarily  en«ue  if  a  defendant  be  com- 
pelled to  move  to  strike  out  the  prejudicial  and  incompetent 
evidence.  We  think,  where  such  evidence  is  admitted  because 
of  the  assertion  of  counsel  of  his  ability  and  initention  to  con- 
nect it,  that  if  the  assertion  be  not  kept  good,  the  counsel  mak- 
ing the  promise  should  be  compelled  to  withdi-^w  the  tee^timony 
from  the  consideration  of  the  jury.  He  is  the  party  resi)onsible 
for  the  wrong,  and  should  be  compelled  to  right  it  in  so  far  as 
he  is  able. 

The  prosecution  were  permitted,  against  the  objection  and 
exception  of  the  defendant,  to  prove  in  detail  all  of  the  prop- 
erty, real  and  personal,  owned  by  the  defeoidant,  as  well  as  that 
possessed  by  his  wife.  The  learned  connsel  for  the  prosecution 
conducted  the  examination  on  this  subject  in  a  manner  calcu- 
lated to  produce  a  decided  eflfeet  upon  the  minds  of  the  jury. 
He  first  showed  by  the  defendant  that,  wfhen  he  became  a  mem- 
ber of  the  police  force,  all  of  his  property  did  not  exceed-  in 
value  1500  or  f 600.  T4iis  was  followed  by  proof  of  the  date  of 
his  appointment  as  patrolman ;  the  amount  of  his  salary  during 
the  several  periods  When  he  was  patrolman,  sergeant,  and  cap- 
tain; the  date  of  his  marriage;  number  of  his  ehildren;  the 
location  of  his  residence;  the  fact  that  he  had  not  inherited 
any  property,  except  about  f  1,500;  and  specifically  and  in  de- 
tail he  was  inquired  of  as  to  the  sums  paid  by  him  for  projierty 
from  time  to  time, — ^the  result  being  that  it  was  made  to  appear 
that  he  was  worth  between  |9,000  and  |10,000  at  the  time  of 
the  trial.  Without  any  warning  or  chance  of  preparation,  the 
defendant  w^as  called  upon  to  make  such  an  accounting  of  his 
business  affairs,  covering  seventeen  years  of  active  life,  as 
should  satisfy  the  jury  that  the  property  which  he  or  his  wife 
owned  w^as  not  the  fruit  of  various  adts  of  bribery.  The  object 
which  the  counsel  for  the  prosecution  had  im  mind  in  offering 
this  evidence  is  apparent.  The  defendant  w^as  indicted  for 
receiving,  as  a  bribe,  four  baskets  of  peaches.  In  making  out 
the  case  for  the  people,  the  request  by  Thome  for  a  barrel  of 
apples,  under  circumstances  already  adverted  to,  was  shown. 
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It  was  m-ade  to  apipear  ttiat  Kelly  told  Edwairds  to  send  the 
captain  a  box  of  oranges,  wtich  was  not  don-e,  that  Edward* 
expressed  four  baskets  of  peachee  to  the  captain,  and  that 
Kelly  tried  to  collect  of  EdwuTds  |50,  whidh  he  said  was  for  the 
captain.  But  as  each  of  the  charges  was  positively  denied  by 
the  defendant,  and  his  wife  had  denied  that  the  peadhes  ever 
came  to  the  house,  the  pposecution  sought  to  strengthen  its 
position  before  the  jury  by  the  imtpoduotion  of  evidence  from 
which  they  should  draw  the  inference  that  tihe  defendant's 
property  was  not  obtained  honestly,  but  was  the  outcome  of  a 
system  of  bribery,  of  which  the  offense  charged  in  the  indict- 
ment was  but  a  single  instance.  The  assertion  that  this  evi- 
dence did  not  tend  in  any  degree  to  prove  the  offense  charged 
against  the  defendant,  that  it  had  no  bearing  whatever  upon 
any  legitimate  issue,  and  that  its  only  effect  was  to  inflame  the 
prejudices  and  arouse  the  indignation  of  the  jury,  requires  no 
argument  for  its  support.    It  is  obvious  that  it  is  true. 

It  is  not  pretended,  in  support  of  the  judgment,  that  if  the 
people  had  offered*  independent  evidence  of  the  defehdant's 
poverty  before  becoming  a  policeman,  and  that  the  value  of  his 
property  at  the  time  of  the  trial  was  |10,000,  such  evidence 
would  have  been  admissible.  It  is  urged,  however,  tlhat,  the 
defendant  having  elected  to  become  a  witness,  the  limitations 
of  his  cross-examination  were  within  the  discretion  of  the  court. 
This  is  not  a  correct  statement  of  the  rule.  The  principle  that 
an  accused  person  who  becomes  a  witness  in  his  own  behalf 
thereby  places  himself  in  the  attitude  of  any  otiher  witness,  in 
respect  to  the  right  of  eross-examination,  has  been  announced 
in  many  cases.  Brandon  v.  People,  42  N.  Y.  265;  Connors  v. 
People,  50  id.  240;  Stover  v.  People,  56  id.  315;  People  v.  Casey, 
72  id.  394.  But  the  general  scope  of  such  a  cross-examination 
is  well  defined  and  the  courts  will  not  allow  any  transgression 
of  the  well-understood  limitations.  In  People  v.  Tice,  131  N.  Y. 
651;  43  St  Rep.  573,  the  leading  case  cited  by  the  people,  the 
boundaries  of  a  cross-examination  of  a  defendant  in  a  criminal 
action  are  held  to  be  that  he  may  be  required  to  answer  ques- 
tions affecting  his  credibility,  or  as  to  matters  relative  to  the 
issue,  although  having  no  relation  to  his  tustimonv  on  the  di- 
VOL.  XI— 12 
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rect  examination.  The  opinion  also  refers  to  the  discretion  to 
be  exercised  by  the  trial  court  op  such  a  cross-examination, 
and  concedes  that  it  may  properly  restrict  it,  but  denies  that 
it  may  extend  it  beyond  relevant  matters  or  matters  affecting 
credibility.  The  rule  and  the  reason  for  it,  found  expression 
in  People  v.  Brown,  72  N.  Y.  571,  the  court,  through  Chief  Jus- 
tice Church,  saying: 

"I  am  of  the  opinion  that  the  cross-examination  of  x>ersons 
wlho  are  witnesses  in  their  own  behalf  when  on  trial  for  crim- 
inal offenses,  should,  in  general,  be  limited  to  matters  pertinent 
to  the  issue,  or  such  as  may  be  proved  by  other  witnesses.  I  be- 
lieve such  a  rule  necessary  to  prevent  a  conviction  for  one  of- 
fense by  proof  that  the  accused  may  have  been  guilty  of  others. 
Such  a  result  cam  only  be  avoided,  practically,  by  the  observ- 
ance of  this  rule.'' 

In  People  v.  Crapo,  76  N.  Y.  288,  the  defendant,  who  was  on 
trial  for  burglary,  was  asked,  on  cross  examination,  if  he  had 
been  arrested  on  a  charge  of  bigamy.  The  court,  in  holding 
the  question  inadmissible,  stated  the  true  ruje  to  be  that  the 
disparaging  questions  must  either  be  relevant  to  the  issue,  or 
suoh  as  clearly  go  to  impeach  the  moral  character  and  credi- 
bility of  the  witness.  In  People  v.  Court  of  Oyer  and  Terminer, 
83  N.  Y.  460,  the  court  held  that  t'he  range  and  extent  of  a  cross- 
examination  of  a  defendant  in  a  criminal  case  is  within  the  dis- 
cretion of  the  trial  judge,  subject,  however,  to  the  limitation 
that  it  must  relate  to  matters  pertinent  to  the  issue,  or  to  spec- 
ific facts  which  tend  to  discredit  the  witness  or  impeach  his 
moral  character.  Other  cases,  in  great  number,  might  be  cited 
to  the  same  effect,  but  as  we  have  found  none  to  conflict  with 
Khem,  it  is  unnecessary. 

From  tliese  oases  we  understand  the  rule  of  cross-examina- 
tion of  a  defendant  in  a  criminal  case  to  be,  that  he  may  be  in- 
quired of  in  relation  to  the  facts  brought  out  in  his  direct  ex- 
amination, as  well  as  of  all  other  facts  pertinent  to  the  issue, 
whether  the  subject  of  direct  examination  or  not,  and  that 
facts  tending  to  diccredit  him  as  a  witness,  or  impeach  his 
moral  character,  may  nlso  be  elicited ;  that  while  the  trial  court 
may,  in  the  exorcise  of  its  discretion,  still  further  restrict  the 
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cross  examination,  it  cannot  extend  it  beyond  the  limits  of  such 
rule.  The  defendant's  counsel,  on  his  direct  examination 
of  the  defendant  did  not  open  the  door  for  the  cross-examina- 
tion we  are  considering.  It  is  not  pretended  that  it  was  per- 
tinent to  the  issue  before  the  court,  and  it  need  not  be  argued, 
we  take  it,  that  proof  that  a  witness  a<*cnmulated  between  |9.- 
000  and  f  10,000  in  seventeen  years  does  not  tend  to  discredit 
him,  or  impeach  his  moral  character. 

It  follows  that,  if  the  views  expressed  be  sound,  the  judgment 
of  conviction  must  be  reversed,  and  a  new  trial  granted. 

VAN  BRUKT,  P.  J.,  concurs. 

POLLETT,  J. — I  cannot  concur  in  the  oonolxision  reached  in 
the  prevailing  opinion,  that  the  testimony  of  Edwards  and 
Whispell,  detailing  the  conversation  had  between  themselves 
and  Policeman  Augustus  J.  Thorne,  in  March,  1891,  was  irrele- 
vant or  incompetent. 

Edwards  testified: 

"He  (Thome)  said:  *I  am  the  captain's  private  man.  The 
captain  uses  considerable  fruit,  and,  if  you  have  no  objection^ 
will  take  fruit  from  you  in  place  of  money  for  protecting  you 
on  the  sidewalk.' " 

Wispell  testified: 

"Thorne  said  we  had  a  new  captain,  and  he  was  the  captain's 
man,  and  that  he  was  looking  for  the  sidewalk  business, — some- 
thing to  that  effect, — and  suggested  fruit  in  payment  for  the  use 
or  protection  of  the  sidewalk." 

Both  Edwards  and  Whispell  testified  that  on  the  next  day 
Thome  called,  and  left  the  defendant's  card,  on  which  was  his 
address,  and  that  a  barrel  of  apples  was  sent  to  him  on  the  same 
day  by  the  American  Express.  They  testified  that  in  April  or 
May  Policeman  James  Kelly  called,  and  informed  them  the  cap- 
tain would  like  to  have  a  box  of  Florida  oranges  sent  to  his 
house,  and  they  replied  they  had  none.  They  further  testified 
that,  September  15, 1891,  pursuant  to  Kelly's  request,  they  sent 
four  boxes  of  peaches  to  defendant's  house.  In  September  the 
firm  was  fined   for  incumbering  the  sidewalk,  and   Edwards 
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testified  that  he  called  on  the  defendant  and  inquired  why  he 
had  not  been  protected,  and  said  to  him: 

"You  sent  a  man  to  me  to  say  that  you  would  take  fruit  from 
us  for  taking  care  of  us  on  the  sidewalk.  We  have  sent  you 
the  fruit,  as  you  have  ordered  it,  from  time  to  time,  and  how  is 
it  you  haven't  attended  to  this  notice  for  us?" 

The  defendant  replied: 

"Inasmuch  as  you  have  sent  me  the  fruit,  I  will  take  care  of 
this  notice  for  you." 

This  conversation  between  Edwards  and  the  defendant  clear- 
ly referred  to  the  arrangement  made  with  Thome,  for  no  ar- 
rangement had  been  made  with  Kelly  to  pay  tftie  captain  in. 
fruit  for  his  protection.  The  captain,  by  his  answer,  assented 
to  the  statement  that  he  had  sent  a  man  to  arrange  to  take  fruit 
for  protection.  This  conversation,  assuming  that  it  was  had, 
which  was  a  question  for  the  jury,  could  have  referred  to  no 
other  arrangement  but  the  one  made  with  Thorne,  and  both  the 
defendant  and  Edwards  must  have  so  understood  it.  The  de- 
fendant did  not  inquire:  "What  arrangement?  With  whom 
was  it  made?" 

From  May  5,  1877,  to  December  23,  1884,  the  defendant 
served  as  a  patrolman  and  roundsman,  at  an  annual  salary  of 
151,200.  During  this  period  his  pay  amounted  to  |8,050.  From 
January  23,  1884,  to  December  23,  1887,  he  served  as  sergeant, 
at  an  annual  salary  of  fl,600.  During  this  period  his  pay 
amounted  to  JG,066.  From  December  23, 1887,  to  September  G, 
1894,  he  served  as  captain  at  an  annual  salary  of  |2J50.  Dur- 
ing this  period  his  pay  amounted  to  over  J18,600.  Dur- 
ing his  service  of  seventeen  years  and  four  months  he  received 
in  salary  more  than  J32,700;  worth  when  appointed,  f  500;  re- 
ceived from  his  wife's  estate,  ^1,500, — f34,700.  By  his  cross- 
examination  it  was  shown  that  he  had  the  following  property: 
A  mortgage  for  f3,000;  a  farm,  for  which  he  paid  $4,100;  a  city 
lot,  in  the  name  of  his  wife,  for  which  he  paid  |2,000;  an  in- 
terest in  a  house,  above  the  mortgages,  |2,100, — ^$11,200.  His 
interest  in  the  house  was  subject  to  mortgages  amounting  to 
$18,900.  On  his  re-direct  examination  he  testified  that  he  was 
not  worth  to  exceed  $10,000.     His  testimony  did  not  tend  to 


Digitized  by 


Google 


PJSOPIiS  V.   8T£FH£NS0N.  9^3 

show  Ill-gotten  galna.  On  the  contrary,  the  Inference  to  be 
drawn  therefrom  was  that  he  had  not  acquired  property  by 
blackmail  or  by  bribery.  The  subjects  on  which  a  witness  may 
be  cross-examined  for  the  purpose  of  determining  his  credi- 
bility, as  well  as  the  extent  of  such  cross-examination,  are 
largely  in  the  discretion  of  the  trial  court,  and  depended  upon 
the  facts  of  each  case,  and  when  it  appears  ttiat  the  credibility 
of  a  witness  was  strengthened  rather  than  impaired  by  a  cross- 
examination,  even  on  immaterial  subjects,  it  is  not  a  legal  error 
for  which  a  new  trial  will  be  granted.  The  court,  in  its  in- 
struction to  the  jury,  made  no  allusion  to  these  facts,  and  it  is 
not  asserted  that  the  prosecuting  oflBcer  did,  and  these  facts 
might  and  may  have  been  urged  with  great  force  by  the  de- 
fendant's counsel  to  show  thait  the  defendant  had  not  been  the 
recipient  of  bribes  or  of  blackmail.  I  am  unable  to  see  how 
the  defendant  could  have  been  injured  by  this  cross-examina- 
tion. 

It  is  charged  in  the  indictment  that,  September  15, 1891,  the 
defendant  received  from  Edwards  four  baskets  of  peaches  as  a 
bribe  for  not  performing  his  duty  in  respect  to  the  sidewalk  in 
front  of  Edward's  store.  Whether  he  received  the  peaches  was 
the  crucial  issue  of  fact.  Edwards  and  Whispell  swore  that  he 
did,  and  that  they  were  delivered  through  the  American  Ex- 
press Company.  The  defendant  denied  it.  His  wife  denied  it, 
A  way  bill,  of  whicdi  the  following  is  a  copy,  was  introduced  in 
evidenoe: 
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William  P.  Herger  testified  that,  Septem'ber  15, 1891,  he  was 
a  driver  for  the  American  Express,  and  on  that  day  received 
the  waybill,  and  delivered  four  baskets  of  peaches  at  the  de- 
fendant's residen«ce.  No.  2074  Washington  avenue.  In  cor- 
roboration of  his  testimony,  Iftie  delivery  sheet  on  the  preceding 
page  was  read  in  evidence. 

The  fact  that  defendant's  name  in  the  waybill  was  misspelled 
^'Stevenson,'*  and  that  No.  2082,  instead  of  2074,  Washington 
avenue  was  erroneously  inserted  by  Herger  in  the  delivery 
sheet,  are  matters  of  slight  importance,  and  not  suflBdent  to 
discredit  the  documentary  evidence  and  the  testimony  of  three 
witnesses.  Under  the  circumstan<ies  of  this  ease,  it  is  impossi- 
ble to  believe  that  Edwards,  Whispell,  and  the  employes  of  the 
express  company,  in  September,  1891,  more  than  three  years 
before  this  indictment  was  found,  entered  into  a  conspiracy  to 
manufacture  these  documents.  They  had  no  motive.  The  de- 
fendant and  his  wife  testified  that  the  peadies  were  not  received. 
The  wife  crwore  that  the  signature  in  the  delivery  sheet  was 
not  hers.  The  defendant  swore  that  the  signature  did  not  re- 
semble the  handwriting  of  his  wife,  and  also  tlhat  it  might  look 
a  little  like  it.  Upon  this  conflicting  evidence,  the  conflicting 
testimony  of  the  defendant  and  Edwards  in  respect  to  their  in- 
terview at  the  station  house,  and  evidence  in  regard  to  the 
prosecution  of  Edwards  for  violating  the  ordinance  relating  to 
sidewalks,  and  the  discontinuance  of  some  of  those  prosecu- 
tions after  the  last  interview  at  the  station  house,  and  other 
evidence  which  need  not  be  referred  to,  this  case  was  submitted 
to  the  jury,  under  instructions  which  were  eminently  fair,  and 
not  unfavorable  to  the  defendant,  and  he  was  convicted.  I 
am  unable  to  find  any  error  calling  for  a  reversal  of  the  judg- 
ment. 

Code  Cr.  Proc,  §  542.  "After  hearing  the  appeal  the  court 
must  give  judgment,  without  regard  to  technical  errors  or  de- 
fects or  to  exceptions  whioh  do  not  affect  the  substantial  rights 
of  the  parties." 

The  judgment  should  be  affirmed. 

NOTE    ON   "CROSS-EXAMINATION   OF   DEPENDANT." 
Extent,  to  which  cross-examination  of  the  accused,  as  a  witness  on 
the  trial,  may  be  carried,  is  necessarily  very  much  in  the  discretion  of 
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the  tiial  court.  People  v.  Clark,  102  N.  Y.  736;  2  S.  K.  543;  1  Silv.  (Ct. 
App.),  166;  People  ▼.  Tice,  131  N.  Y.  657;  43  S.  B.  576;  4  Silv.  (Ct.  App.), 
104. 

Such  examination  must  relate  to  relevant  matters  or  to  matters  af- 
fectingr  credibility.  People  v.  Tice,  131  N.  Y.  657;  43  S.  B.  576;  4  Silv. 
(Ct.  App.),  104;  People  v.  Stephenson,  71  S.  B.  649;  People  v.  Webster, 
139  N.  Y.  73;  54  S.  B.  423. 

Accused  person,  on  becoming  a  witness  in  his  ov^n  behalf,  places  him- 
self in  the  attitude  of  any  other  witness  in  respect  to  the  right  of  cross- 
examination.  People  V.  Tice,  131  N.  Y.  657;  43  S.  B.  576;  4  Silv.  (Ct. 
App.),  104;  Brandon  v  .People,  42  N.  Y.  265;  Connors  v.  People,  50  id. 
240;  Stover  v.  People,  56  id.  315;  People  v.  Casey,  72  id.  394;  People 
V.  Crapo,  76  id.  288;  People  v.  Noelke,  94  id.  137;  People  v.  Courtney,  Id. 
490:  1  N.  Y.  Cr.  566;  People  v.  Guidici,  100  N.  Y.  503;  3  N.  Y.  Cr.  551; 
People  V.  Stephenson,  71  S.  B.  649;  People  v.  McCormack,  135  N,  Y.  63; 
48  S.  B.  566;  afPg  46  id.  694;  People  v.  Webster,  139  N.  Y.  73;  64  S.  B. 
423. 

He  cannot  be  compelled  to  be  a  witness  against  himself.  Connors  v. 
People,  50  N.  Y.  240;  People  v.  Guidici,  100  id.  503;  3  N.  Y.  Cr.  551;  Peo- 
ple v.*  Webster,  139  N.  Y.  73;  54  S.  B.  423. 

Omission  to  testify  does  not  give  rise  to  any  presumption  against 
him.    People  v.  Webster,  139  N.  Y.  73;  54  S.  B.  423. 

Such  examination,  while  it  may  be  restricted  within,  cannot  be  ex- 
tended beyond,  the  limits  of  such  rule.  People  v.  Stephenson,  71  B.  B. 
«49. 


Sfuvttm  «0ttrt— S^wrtlat*  itoiuioo— |lt0t  §mttmtnt 

March  13, 1896. 
PEOPLE  T.  WILLIAM  W.  McLAUGHLIN. 

(73  S.  B.  496.) 

1.  Criminal  law — Stay — Vacation. 

Court  of  Oyer  and  Terminer  has  jurisdiction  to  proceed  with  a 
criminal  action,  where  an  order  of  a  justice  of  the  supreme  court 
staying  the  trial  is  vacated  by  the  special  term  of  the  supreme 
court,  though  the  order  of  vacation  is  erroneous. 

2.  Jurors — Qnalification. 

Whether,  in  any  case,  persons  called  and  examined  as  jurors  are 
so  intelligent  as  to  meet  the  requirement  of  section   1079  of  the 
Vol.  XI-13 
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Code  mxifit  necessarily  be  determined  by  the  trial  court  and  rest  Id 
its  good   judgment  and  sound  discretion. 

3.  Same. 

Where  jurors  have  formed  opinions  or  impressions  with  refer- 
ence to  the  g-uilt  or  innocence  of  the  defendant,  but  declare  une- 
quivocally that  they  believe  such  opinions  or  impressions  will  not 
influence  their  verdict  and  that  they  can  render  an  impartial  ver- 
dict on  the  evidence,  and  the  court  decides  that  it  is  satisfied  that 
they  do  not  entertain  such  present  opinions  or  impressions  as  will 
influence  their  verdict,  such  previous  expression  or  formation  of 
opinion  or  impression  is  not  suflicient  ground  of  challenge  to  any 
person  who  is  otherwise  legally  qualified. 

4.  Same. 

If  the  court  is  satisfied,  in  the  exercise  of  a  sound  discretion,  that* 
the  juror  cannot  try  the  case  impartially  and  without  prejudice,, 
a  challenge  must  be  sustained,  under  the  first  part  of  the  subdivi- 
sion; and,  unless  satisfied  that  the  juror  does  not  entertain  such 
present  opinion  or  impression  as  will  influence  his  verdict,  the^ 
challenge  must  be  sustained  under  the  last  part  of  the  subdivi- 
sion. 

6.  Indictment — Prior  counts. 

Where  allegations  of  time  and  place  in  the  other  counts  in  the 
indictment  are  referred  to  in  certain  count,  they  become  a  part 
of  the  latter  count. 

6.  Same. 

Where,  at  the  opening  of  the  trial,  the  district  attorney  elects  to 
proceed  upon  such  count  of  the  indictment  only,  the  court  may 
permit  the  other  counts  of  the  indictment  to  stand  only  for  the 
purposes  of  reference. 

7.  Criminal  law — Principals. 

A  person  charged  in  an  indictment  with  the  commission  of  a 
felony  may  be  convicted  upon  proof  that,  though  absent  when  the 
crime  was  committed,  he  advised  and  procured  its  commission. 

8.  Same — Other  crimes. 

Proof  may  not  be  given  of  the  guilt  of  the  defendant  of  other 
crimes  for  the  purpose  of  raising  the  presumption  that  he  com- 
mitted the  crime  for  which  he  is  being  tried.  But  it  is  not  true 
that  proof  may  never  be  given  of  the  commission  of  other  Crimea 
than  that  charged  in  the  indictment  upon  which  the  trial  is  being 
had.  Such  proof  may  be  given  as  bearing  upon  the  motive  and 
intent  and  upon  the  question  of  agency. 
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9.  Bame. 

Evidence  which  tends  to  show  that  the  police  captain  and  ward 
man  occupied  the  same  official  relations  to  each  other  during  the 
years  1888,  1889,  1890  and  1891,  prior  to  the  alleged  commission  of 
the  crime  charged,  and  that  they  were  engaged  in  the  same  general 
scheme  of  extortion,  the  ward  man  acting  under  the  advice,  com- 
mands and  procurement  of  the  officer,  apparently  in  pursuance 
of  such  general  scheme,  and  that  the  officer,  in  conversations  had 
with  him,  practically  conceded  such  agency  in  such  prior  transac- 
tions, is  competent,  in  connection  with  the  conversation  so  testi- 
fied to,  as  tending  to  establish  the  agency  of  the  ward  man  for 
the  officer  in  the  commission  of  the  crime  for  which  the  latter  is 
being  tried. 

10.  Evidence — Memorandum. 

A  witness  may  examine  a  memorandum  or  entry  made  by  him- 
self at  the  time  of  the  occurrence  for  the  purpose  of  refreshing 
his  recollection.  If  it  does  not  refresh  his  recollection,  but  he  states 
that  he  made  the  entry  or  memorandum  at  the  time,  and  made  it 
truly,  and  made  it  in  his  own  handwriting,  the  memorandum  is 
bodily  admissible  as  evidence  in  chief. 

11.  Appeal — Harmless  error. 

The  court  will  not,  on  appeal,  reverse  the  judgment,  because 
there  were  some  other  facts  stated  in  the  memorandum  than  those 
sought  to  be  proved,  and  the  charge  did  not  explicitly  limit  the 
effect  to  be  given  to  it  as  evidence,  where  no  such  question  was 
raised  on  the  trial,  and,  if  raised,  could  have  been  obviated. 

12.  Same. 

If  the  admission  of  the  memorandum  in  evidence  was  erroneous, 
the  error  is  cured  by  its  being  stricken  out  and  the  jury  instructed 
to  disregard  it. 

13.  Criminal  law — Extortion. 

To  threaten  a  man  that  he  will  not  be  permitted  to  pursue  his 
lawful  avocation  at  all  unless  he  goes  somewhere  where  he  is  not 
bound  to  go  or  does  something  which  he  is  not  bound  to  do,  is  a 
threat  of  unlawful  injury  to  property. 

14.  Same. 

If  such  threat  is  made,  and  the  money  is  paid  under  the  appre- 
hension that,  if  it  is  not  paid,  the  threat  will  be  carried  out,  the 
offense  is  complete. 

15.  Same. 

But  if  there  is  only  a  threat  to  enforce  the  laws  and  ordinances. 
In  case  the  owner  violates  any  of  them  while  taking  down  his  build- 
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iDg,  or  if  his  fear  is  that  the  officer  will  enforce  such  laws  and 
ordmances,  the  latter  cannot  be  convicted. 

16.  Same. 

Such  enforcement  of  the  laws  and  ordinances  against  the  owner 
cannot  be  an  unlawful  injury  to  his  property,  though  it  inter- 
feres with  his  work. 

17.  Same. 

The  receipt  of  money  by  the  of&cer  as  a  consideration  for  not 
enforcing  the  law  and  ordinances  cannot  justify  his  conviction  for 
extortion. 

18.  Same. 

A  threat  by  the  officer  to  do  a  lawful  act  as  captain  of  the  police 
force,  tuiless  money  is  paid  to  him,  will  not  constitute  extortion. 

19.  Same — Bribery. 

The  failure  to  perform  a  legal  duty,  in  consideration  of  the  re- 
ceipt of  money,  is  bribery. 

20.  Same. 

Where  a  ward  man  in  the  officer*8  precinct,  acting  as  an  agent, 
informs  the  owner  of  the  building,  who  is  obstructing  a  sidewalk 
and  taking  down  the  building,  that  he  must  not  proceed  with  the 
work  at  all  until  he  has  seen  the  captain,  without  any  suggestion 
as  to  the  work  being  unlawful  in  the  absence  of  a  permit  or  as  to 
the  performance  of  their  duty  as  policemen  by  himself  and  the 
officer  in  preventing  the  obstruction  of  the  street  or  sidewalk,  and 
the  owner,  after  going  to  the  officer's  office  and  paying  fifty  dollars, 
goes  on  with  the  work  without  molestation,  the  offense  is  clearly 
extortion  and  not  bribery. 

Appeal  from  a  judgment  convicting  defendant  of  extortion. 

The  crime  was  alleged  to  have  been  committed  in  the  city  of 
New  York.  November  21. 1891,  and  to  have  consisted  in  extrot- 
ing  150  from  one  Seagrist,  by  means  of  a  threat  to  do  an  unlaw- 
ful injury  to  his  property.  Pen.  Code,  §§  552,  553.  The  de- 
fendant was,  at  the  time,  a  police  captain  in  the  First  precinct 
of  the  city  of  New  York,  and  the  threat  was  claimed  to  have 
been  made  by  one  Burns,  who  was  at  the  time  a  ward  man  in 
the  defendant's' precinct.  Seagrist  had  for  several  years  been 
in  the  business,  in  the  city  of  New  York,  of  tearing  down  old 
buildings.  The  indictment  was  filed  March  18, 1895,  and  in  the 
first  four  counts  charged,  in  different  forms,  the  crime  of  brib- 
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ery,  and  in  the  fifth  count  charged  the  crime  of  extortion,  in  the 
following  language,  in  brief,  "feloniously  did  obtain  foO  in 
money  from  Seagrist,  a  dealer  in  second-hand  building  ma- 
terials, who  was  lawfully  engaged  in  business  as  such,  and  who 
was  engaged  in  demolishing  and  tearing  down,  and  causing  to 
he  demolished  and  torn  down,  a  building  in  the  first  ward,  hir- 
ing and  employing  therein  divers,  laborers  and  workmen,  with 
his  consent,  induced  by  a  wrongful  use  of  fear,  to  wit,  by  means 
of  a  threat  to  do  an  unlawful  injury  to  his  property — that  is  to 
injure,  annoy,  harrass,  and  obstruct  him  in  his  business,  and 
prevent  him  from  properly,  freely,  and  profitably  carrying  on 
such  business,  and  especially  to  Qhiarrass,  interfere  with,  ob- 
struct, and  impede  him  while  he  should  be  so  enjjaged  and  era- 
ployed  in  demolishing  and  tearing  down  such  building,  and  to 
prevent  him  from  properly  performing  the  work,  labor,  and 
duties  necessary  and  requisite  therefor,  unless  he  gave  the  de- 
fendant the  f  50." 

There  have  been  two  trials  of  the  defendant  under  this  in- 
dictment. The  first  trial  began  April  15,  1895,  and  continued 
until  May  11,  1895,  when  the  jury  disagreed,  and  were  dis- 
charged. Upon  the  first  trial,  at  the  close  of  the  people's  case, 
the  district  attorney  elected  to  proceed  upon  the  fifth  count,  for 
the  crime  of  extortion.  After  the  disagreement  and  discharge 
of  the  jury  on  the  first  trial,  the  court  directed  that  the  second 
trial  be  commenced  on  Monday,  May  20,  1895.  On  Saturday, 
May  18, 1895,  counsel  for  the  defendant  served  upoai  the  district 
attorney  notice  of  an  application  under  section  344  et  seq..  Code 
Cr.  Proc,  to  be  heard  at  a  special  term  in  New  York  City,  June 
3, 1895,  to  remove  the  indictment  and  action  from  the  New  York 
oyer  and  terminer  to  some  other  county,  upon  the  ground  that 
a  fair  and  impartial  trial  could  not  be  had  in  the  county  of  New 
York.  With  this  notice  of  application  was  also  served  an  or- 
der, made  May  17,  1895,  by  a  justice  of  the  supreme  court,  resid- 
ing in  Brooklyn,  staying  the  trial  of  the  indictment,  under  sec- 
tion 347,  Code  Cr.  Proc,  until  such  application  could  be  made 
and  decided.  Such  order  staying  the  trial  was  indorsed  upon 
the  papers,  and  filed  in  New  York  county,  as  required  by  sec- 
tion 348.    On  Monday  morning,  May  20,  1895,  about  7  o'clock, 
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the  district  attorney  served  upon  defendant's  counsel  an  order, 
made  by  a  justice  of  the  supreme  court  residing  in  New  York 
city,  requiring  the  defendant  to  show  cause  in  the  New  York 
8i>ecial  term,  at  10:30  o'clock  the  same  morning,  why  the  time 
to  make  such  application  for  removal  should  not  be  sAiortened 
from  June  3, 1895,  when  it  was  noticed  to  be  heard,  to  May  20, 
1895,  and  why  the  application  should  not  be  then  and  there 
made  and  heard.  At  10:30  o'clock  of  that  day  the  defendant 
appeared,  by  counsel,  before  the  special  tenn  in  New  York,  for 
the  special  purpose  of  objecting,  and  he  did  object  to  the  juris- 
diction and  power  of  the  court  to  shorten  the  time  for  making 
the  application  for  removal,  or  to  compel  the  instant  hearing 
of  such  application.  These  objections  were  overruled  by  the 
court,  and  the  defendant  was  ordered  forthwith  to  make  the 
application  for  removal.  The  defendant  refused  to  make  the 
application  until  the  time  for  which  it  had  been  noticed,  June 
3,  1895.  The  court,  on  the  application  of  the  district  attorney, 
then  denied  the  application  for  removal,  and  vacated  the  order 
staying  tftie  trial  made  by  the  Brooklyn  justice.  This  order  was 
made  and  entered,  and  thereupon  the  second  trial  was  pro- 
ceeded with.  At  the  commencement  of  this  second  trial  the 
defendant  objected  to  the  jurisdiction  of  the  court  to  proceed, 
on  the  ground  that  the  order  staying  the  trial  was  still  in  force, 
and  that  the  New  York  special  term  had  no  power  to  vacate 
the  stay,  and  its  order  doing  so  was  void.  This  objection  was 
overruled,  and  the  trial  was  proceeded  with.  This  trial  con- 
tinued until  June  8,  1895,  w»hen  it  resulted  in  a  verdict  of  guilty 
of  the  crime  of  extortion.  On  June  19,  1895,  judgment  was 
rendered  that  the  defendant  be  imprisoned  in  the  state's  prison 
in  Sing  Sing,  for  two  years  and  six  months.  A  certificate  of 
reasonable  doubt  was  made  by  another  justice  of  the  supreme 
court  residing  in  Brooklyn,  and  the  defendant  was  thereupon 
admitted  to  bail,  pending  the  appeal  to  this  court.  A  separate 
appeal  was  taken  from  the  order  made  by  the  New  York  special 
term  denying  the  defendant's  application  to  remove  the  indict- 
ment and  action  to  another  county  for  trial,  and  vacating  the 
order  made  by  the  Brooklyn  justice  staying  the  trial.  That  ap- 
peal is  also  before  tftiis  court,  having  been  argued  separately 
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from  the  appeal  from  the  judgment.  Many  questions  are 
raised  bj  the  defendant  upon  this  appeal  from  the  judgment, 
and  the  facts  relating  to  these  questions  will  be  referred  to  in 
considering  the  questions  themselves. 

Edward  G.  James^  Abram  I.  Elkns  and  Edward  E.  McCall, 
for  appellant. 

Daniel  G.  Rollins,  Austin  F.  Fox  and  John  D.  Lindsay,  for 
the  People. 

WILLIAMS,  J. — We  have  arrived  at  the  conclusion,  upon 
the  appeal  from  the  order  denying  the  application  to  remove 
the  indictment  and  action  to  another  county  for  trial,  and  va- 
cating the  order  staying  the  trial,  that  such  order  appealed 
from  was  erroneous,  and  should  be  reversed,  but  that  such 
order  was  not  void  for  want  of  jurisdiction  to  make  it.  When 
that  order  was  made,  the  proceeding  for  a  removal  was  ter- 
minated, and  there  was  no  longer  any  stay  of  the  trial.  So 
long  as  such  order  remained  in  force  and  unreversed,  it  was, 
therefore,  binding  upon  the  court  of  oyer  and  terminer,  and  that 
court  had  the  power  to  proceed  with  the  trial.  The  objection, 
therefore,  taken  at  the  commencement  of  this  trial,  that  the 
court  had  no  jurisdiction  to  proceed,  on  the  ground  that  the 
order  vacating  the  order  staying  the  trial  was  void,  and  that  the 
order  staying  the  trial  was  still  in  force,  was  not  well  taken, 
and  was  properly  overruled.  Such  ruling  was  not  erroneous. 
The  want  of  jurisdiction  in  the  court  of  oyer  and  terminer  to 
proceed  with  the  trial  was  the  only  ground  suggested  why  the 
trial  should  not  proceed,  aside  from  the  engagements  of  coun- 
sel, which  were  fully  provided  by  the  court.  There  was  no' 
suggestion  made  even  that  the  defendant  desired  a  postpone- 
ment of  the  trial  to  afford  him  an  opportunity  to  review  the 
order  made  by  the  special  term,  and  the  court  of  oyer  and  ter- 
miner itself  had  no  power  to  review  or  pass  upon  the  order  of 
the  special  term. 

Many  exceptions  were  taken  by  the  defendant,  on  the  trial, 
to  the  allowance  or  disallowance  of  challenges  to  jurors  who 
were  called  and  examined.     The  questions  raised  by  these  chal- 
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lenges  are  classified  by  defendant's  eonnsel  under  three  heads, 
those  relating  to  jurors  (1)  who  were  rejected  because  of  al- 
leged lack  of  intelligence  and  qualifications  under  the  statute; 
(2)  who  were  accepted,  and  who  participated  in  the  verdict, 
and  are  claimed  to  have  been  biased  and  disqualified;  (3)  who 
were  accepted,  though  claimed  to  have  been  biased  and  dis- 
qualified, and  whom  the  defendant  was  compelled  to  challenge 
peremptorily. 

We  cannot  say  that  there  was  any  error  made  by  the  learned 
trial  court  in  rejecting  the  first  class  of  jurors,  upon  the  ground 
of  lack  of  intelligence  required  by  section  1079,  Code  Civ.  Proc. 
That  section  provides  that,  in  order  to  be  qualified  to  serve  as 
a  trial  juror  in  the  city  of  New  York,  a  person  must  be  intelli- 
gent. No  particular  degree  of  intelligence  is  or  could  be  pre- 
scribed. It  is  always  desirable  that  the  trial  jury  in  a  criminal 
case  should  be  composed  of  men  of  intelligence  sufficient  to 
understand  and  appreciate,  and  to  dispose  properly  of,  the  par- 
ticular case  on  trial.  The  grade  of  intelligence,  to  comply  fairly 
with  this  requirement,  must  necessarily  be  different  in  different 
cases.  It  could  not  be  the  same  in  all  cases.  A  plain,  simple 
case,  involving  no  complicated  questions  of  fact,  and  no  intri- 
cate questions  of  law,  would  not  call  for  the  same  degree  of  in- 
telligence as  a  case  in  which  the  questions  of  fact  were  con- 
siderably involved,  and  the  questions  of  law  were  difficult  to 
appreciate  and  understand.  Whether,  in  any  case,  persons 
called  and  examined  as  jiirors  are  so  intelligent  as  to  meet  this 
requirement  of  the  statute  must  therefore  necessarily  be  de- 
termined by  the  trial  court,  and  must  rest  in  the  good  judgment 
and  sound  discretion  of  the  trial  judge.  It  must  be  deter- 
mined, from  the  evidence  given  by  the  jurors  themselves,  the 
manner  in  which  they  answer  the  questions  put  to  them,  their 
demeanor  while  under  examination,  their  appreciation  and 
understanding  of  the  language  used  in  the  questions  put  to 
them,  and  their  appreciation  of  the  questions  of  fact  and  prin- 
ciples of  law  to  which  their  attention  is  called.  The  jurors  are 
in  the  presence  of  the  trial  judge.  They  are  not  before  the  ap- 
pellate court.  And  where  confidence  is  reposed  in  the  trial 
judge,  and  in  his  honesty,  good  judgment,  and  sound  discretion, 
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afl  it  is  here,  we  cannot  well  say  that  his  decision  In  rejecting 
the  jurors  on  the  ground  of  lack  of  intelligence  was  erroneous, 
BO  as  to  call  for  a  reversal  of  the  judgment. 

The  second  and  third  classes  of  jurors  were  held  to  be  com- 
petent under  section  376,  Code  Cr.  Proc.  They  had  formed 
opinions  or  impressions  with  reference  to  the  guilt  or  innocence 
of  the  defendant;  but  they  declared  unequivocally  that  they 
believed  such  opinions  or  impressions  would  not  influence 
their  verdict,  and  that  they  could  render  an  impartial  verdict 
on  the  evidence.  The  court  decided  that  it  was  satisfied  that 
they  did  not  entertain  such  present  opinions  or  impressions  as 
would  influence  their  verdict.  This  provision  of  law  became 
necessary  by  reason  of  the  fact  that  some  modification  was 
needed  to  be  made  of  the  old  rule  that  no  person  who  had 
formed  an  opinion  and  expressed  it  was  qualified  to  act  as  a 
juror.  Otherwise,  the  more  intelligent  men  would  be  excluded 
from  serving  as  jurors  in  important  criminal  cases,  and  only  the 
more  ignorant  men  would  be  allowed  to  sit  in  such  cases. 
Daily  newspapers,  especially  in  the  larger  cities,  are  published 
in  great  numbers.  They  place  before  their  readers  all  the  de- 
tails of  alleged  criminal  transactions  occurring  in  the  com- 
munity, and  the  names  of  all  persons  said  to  be  connected  there- 
with, and  report  all  judicial  proceedings  as  to  such  alleged 
crimes  and  criminals.  All  intelligent  men  are  accustomed  to 
read  these  newspapers,  and  may  form  more  or  less  definite  opin- 
ions or  impressions  as  to  the  matters  therein  contained,  and 
express  such  opinions  or  impressions  to  others.  Only  the 
ignorant  classes  fail  to  read  the  newspapers  from  day  to  day. 
It  is  api>arent,  therefore,  that,  when  men  are  called,  as  jurors. 
to  sit  in  an  important  criminal  case,  a  case  that  has  excited 
great  feeling  and  interest  in  the  community,  few  honest,  in- 
telligent men  will  be  able  to  say  that  they  have  not  heard  or 
read  of  the  case,  and  have  not  formed  or  expressed  an  opinion 
or  impression  as  to  the  guilt  or  innocence  of  the  defendant  who 
is  being  tried.  Men  who  do  say  this  are  discovered  to  be  want- 
ing in  intelligence  or  are  suspected  of  dishonesty  in  their  state- 
ments. If,  therefore,  an  honest,  intelligent  jury  is  to  be  ob- 
VoL.  XI— 14 
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tained  at  all  in  the  case,  men  who  have  heard  and  read  of  the 
case,  and  who  have  formed  and  expressed  an  opinion  or  impres- 
sion as  to  the  guilt  or  innocence  of  the  defendant  must  be 
selected. 

The  intention  of  the  legislature  in  enacting  this  statute  was 
to  enable  the  parties  to  select  a  jury  composed  of  intelligent 
men,  men  who  read  and  think,  and  form  opinions  and  impres- 
sions, and  express  them,  rather  than  one  composed  of  men  who 
are  ignorant,  who  do  not  read  or  think,  or  have  ideas  with 
reference  to  things  transpiring  in  t»he  community.  In  People 
V.  McGonegal,  136  N.  Y.  62;  48  St.  Rep.  900,  Mayuard,  J.  said: 

"This  statute  proceeds  upon  the  reasonable  theory  that  the 
existence  of  an  opinion  as  to  the  subject  of  the  investigation 
is  not  inconsistent  with  the  attitude  of  an  impartial  seeker  after 
truth.  It  recognizes,  what  an  intelligent  observation  confirms, 
that  it  is  safer  to  trust  a  man  who  keeps  himself  informed  as 
to  the  current  events  of  the  community  in  which  he  lives,  and 
has  views  and  opinions  of  his  own  with  respect  to  their  import, 
than  it  is  to  rely  upon  the  judgment  of  one  who  takes  no  interest 
in  such  matters  or  does  not  have  sufficient  intellectual  activity 
or  vigor  to  form  an  opinion  in  regard  to  them  when  they  are 
brought  to  his  attention." 

The  legislature,  at  the  same  time,  surrounded  persons  charged 
with  crime  with  adequate  safeguards  to  protect  them  against 
biased  or  prejudiced  jurors.  One  ground  of  challenge  provided 
for  by  section  376,  Code  Cr.  Proc,  is: 

"(2)  For  the  existence  of  a  state  of  mind  on  the  part  of  a  juror 
in  reference  to  the  case  or  to  either  party,  which  satisfies  the 
court  in  the  exercise  of  a  sound  discretion  that  such  juror  can- 
not try  the  case  impartially  and  without  prejudice  to  the  sub- 
stantial rights  of  the  party  challenging.  Rut  the  previous  ex- 
pression or  formation  of  an  opinion  or  impression  in  reference 
to  the  guilt  or  innocence  of  the  defendant,  or  a  present  opinion 
or  impression  in  reference  thereto,  is  not  a  sufficient  ground  for 
challenge  to  any  person  who  is  otherwise  legally  qualified  if  he 
declare  on  oath  that  he  believes  that  snch  opinion  or  impression 
will  not  influence  his  verdict,  and  he  can  render  an  impartial 
verdict  according  to  the  evidence,  and  the  court  is  satisfied  that 
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be  does  not  entertain  such  a  present  opinion  or  impression  as 
would  influence  bis  verdict." 

It  will  be  seen  that  a  juror  must,  under  oath,  declare  his  be- 
lief, as  prescribed  by  the  statute,  and  beyond  that  the  court 
must  be  satisfied.  If  satisfied,  in  the  exercise  of  a  sound  dis- 
cretion, that  the  jurors  cannot  try  the  case  impartially  and 
without  prejudice,  the  challenge  must  be  sustained,  under  the 
fiirst  part  of  the  subdivision;  and,  unless  satisfied  that  the 
juror  does  not  entertain  such  present  opinion  or  impression 
as  would  influence  his  verdict,  the  challenge  must  be  sustained 
•  under  the  last  part  of  the  subdivision.  In  People  v.  McQuade, 
110  N.  Y.  300;  18  St.  Rep.  288,  Andrews,  J.,  said: 

"There  has  been  no  change  in  the  fundamental  rule  that  an 
accused  person  is  to  be  tried  by  a  fair  and  impartial  jury.  For- 
merly the  fact  that  a  juror  had  formed  and  expressed  an  opinion 
touching  the  guilt  or  innocence  of  a  person  accused  of  crime 
was,  in  law,  a  disqualification;  and,  although  he  expressed  an 
opinion  that  he  could  hear  and  decide  the  case  upon  the  evi- 
dence produced,  this  did  not  render  him  competent.  •  •  • 
Now,  as  formerly,  an  existing  opinion,  by  a  person  called  as  a 
juror,  of  the  guilt  or  innocence  of  the  defendant  charged  with 
crime,  is,  prima  facie,  a  disqualification;  but  it  is  not  now,  as 
before,  a  conclusive  objection,  provided  the  juror  makes  the 
declaration  specified,  and  the  court,  as  judge  of  the  fact,  is  sat- 
isfied that  such  opinion  will  not  influence  his  action.  But  the 
declaration  must  be  unequivocal.  It  does  not  satisfy  the  re- 
quirement if  the  declaration  is  qualified  or  conditional.  It  is 
not  enough  to  be  able  to  point  to  detached  language  which, 
alone  considered,  would  seem  to  meet  the  statute  requirement, 
if,  on  construing  the  whole  declaration  together,  it  is  apparent 
the  juror  is  not  able  to  express  an  absolute  belief  that  his  opin- 
ion will  not  influence  his  verdict." 

In  People  v.  McGonegal,  136  N.  Y.  62;  48  St.  Rep.  900,  the 
jurors  had  unequivocally  declared  their  belief,  as  required  by 
the  statute,  and  the  court  held  that  the  remaining  question  blb 
to  the  qualification  of  the  juror  under  this  statute  were  ques- 
tions of  fact,  and  the  decision  of  such  questions  was  not  review- 
able on  appeal,  under  section  455,  Code  Cr.  Proc. 
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All  the  jurors  in  these  two  classes  unequivocally  declared 
their  belief,  as  required  by  this  statute,  and  the  only  questions 
remaining  are  whether  the  trial  judge  properly  decided  that 
he  was  satisfied  that  the  jurors  could  try  the  case,  impartially 
and  without  prejudice,  and  that  they  did  not  entertain  such 
present  opinions  or  impressions  as  would  influence  their  ver- 
dict. It  is  doubtful  whether  tlicse  decisions  by  the  trial  judge 
are  reviewable  upon  appeal,  under  People  v.  McOonegal,  above; 
but,  if  the  right  of  review  does  exist,  we  cannot  say  that  the 
decisions  were  erroneous.  The  trial  judge  acted,  not  alone 
upon  the  evidence  given  by  the  jurors  themselves,  but  upon 
the  appearance  and  demeanor  of  the  jurors,  and  the  intelligence 
exhibited  by  them  upon  their  examination.  These  are  impor- 
tant factors  in  reaching  a  just  conclusion  in  all  cases.  These 
aids  to  a  correct  judgment  are  not  available  upon  appeal.  The 
trial  judge  had  the  best  means  of  deciding  the  qualifications  of 
the  jurors,  and  of  judging  whether  they  were  honest  in  declar- 
ing their  belief,  and  whether  their  judgment  as  to  their  ability 
to  act  in  accordance  with  such  belief  was  to  be  safely  relied 
upon.  Considering  the  examination  to  which  the  jurors  were 
subjected,  as  disclosed  by  the  record,  and  that  jurors  were 
not  lawyers,  but  were  laymen,  and  were  presumably  willing  to 
be  relieved  from  service  on  the  jury,  it  is  not  remarkable  that 
they  made  some  answers  that  were  apparently  inconsistent 
with  their  belief  as  finally  declared.  This  would  be  likely  to 
occur.  Upon  the  whole  evidence  given,  and  upon  the  personal 
appearance  and  demeanor  of  the  men  while  being  examined, 
the  learned  trial  judge  made  the  decisions  overruling  the  chal- 
lenges; and,  even  if  such  decisions  are  reviewable  on  appeal, 
we  should  not  be  willing  to  question  their  correctness  here. 
There  were  more  or  less  exceptions  to  evidence  taken  on  the 
examination  of  the  jurors,  but  none  of  them  call  for  any  special 
notice  here.  The  extent  of  the  examination  was  largely  in  the 
discretion  of  the  trial  judge,  and  we  cannot  see  that  such  discre- 
tion was  improperly  exercised.  Our  conclusion  is  that  there 
were  no  errors  with  reference  to  the  impaneling  of  the  jury 
calling  for  a  reversal  of  the  judgment. 

It  is  claimed  that  the  fifth  count  of  the  indictment  under 
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which  the  trial  was  had,  resulting  in  the  conviction  of  the  de- 
fendant, contained  no  allegations  as  to  the  time  when  and  the 
place  where  the  crime  was  alleged  to  have  been  committed. 
We  do  not  regard  this  claim  as  well  founded.  The  allegations 
of  time  and  place  in  the  other  counts  of  the  indictment  veere 
BO  far  made  a  part  of  the  fifth  count  that  it  may  be  said  the  fifth 
count  did  contain  such  necessary  allegations;  and  the  election 
made  by  the  district  attorney  to  proceed  alone  under  the  fifth 
count  did  not  so  far  take  the  other  counts  out  of  the  indictment 
as  to  leave  no  allegation  of  time  and  place  in  the  fifth  count. 
The  allegations  of  time  and  place  in  the  other  counts  in  the  in- 
dictment were  referred  to  in  the  fifth  count,  and  thereby  became 
a  part  of  that  count.  It  appears,  from  the  record,  that,  at  the 
opening  of  this  trial,  the  district  attorney  elected  to  proceed 
upon  the  fifth  count  of  the  indictment  only,  and  the  court  per- 
mitted the  other  four  counts  of  the  indictment  to  stand  only 
for  the  purposes  of  reference.  It  was  necessary  that  these 
questions  should  be  settled  at  the  opening  of  the  trial,  in  order 
that  the  parties  might  understand  their  rights  in  reference  to 
peremptory  challenges  in  the  selection  of  the  jurors.  The  in- 
dictment as  it  stood  at  the  time  of  the  last  trial  was  not  de- 
fective in  this  respect. 

As  we  have  already  stated,  the  threat  in  this  case  was  claim- 
ed to  have  been  made,  not  by  the  defendant  himself,  but  by  his 
wardman,  Burns.  The  prosecution  undertook  to  charge  the  de- 
fendant with  responsibility  for  this  threat  by  showing  the  ex- 
istence of  a  general  scheme  by  which,  within  the  precinct  over 
which  the  defendant  was  in  command.  Burns  should  act  as  de- 
fendant's agent  in  making  threats  for  the  purpose  of  extortion, 
and  thus  to  bring  the  defendant  within  the  provisions  of  section 
29  of  the  Penal  Code,  which  provides  that: 

"A  person  concerned  in  the  commission  of  a  crime,  whether 
he  directly  does  the  act  constituting  the  offense,  or  aids  and 
abets  in  its  commission  and  whether  present  or  absent,  and  a 
person  who  directly  or  indirectly  counsels,  commands  or  pro- 
cures another  to  commit  a  crime,  is  a  principal." 

In  this  state  the  law  previously  existing  in  cases  of  felony 
has  been  so  changed  that  one  who  formerly  would  have  been 
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an  accessory  before  the  fact  is  now  a  principal,  and  a  person 
charged  in  an  indictment  with  the  commission  of  a  felony  may 
be  convicted  upon  proof  that,  although  absent  when  the  crime 
was  committed,  he  advised  and  procured  its  commission;  and 
it  is  not  necessary  to  set  out  in  the  indictment  the  facts  show- 
ing Ihe  crime  was  committed  through  the  agency  of  another 
bat  a  conviction  may  be  had  under  an  indictment  charging 
merely  that  the  defendant  himself  committed  the  crime  for 
which  the  conviction  is  sought.  People  v.  Bliven,  112  N.  Y. 
79;  20  St.  Rep.  4SG;  People  v.  McKane,  143  N.  Y.  455-405;  02 
St.  Rep.  829. 

For  the  purpose  of  proving  the  general  scheme  claimed  to 
have  existed  and  the  agency  of  Burns  for  the  defendant  in 
pursuance  thereof,  and  in  the  commission  of  this  offense,  the 
people  were  permitted  to  give  evidence  of  various  transactions 
occurring,  before  the  time  o-f  the  alleged  commission  of  this 
crime,  during  the  years  1888,  1889,  1890,  and  1891,  wherein  it 
was  claimed  Burns  acted  as  the  agent,  and  under  the  counsel^ 
command,  and  procurement,  of  the  defendant,  in  extorting 
money  from  Seagrist  and  others  by  means  of  threats  to  do 
unlawful  injury  to  their  property.  There  was  a  transaction 
with  Seagrist  in  August,  1888,  and  another  in  May,  1889;  one 
with  Chelsey  in  February,  1890;  and  one  with  Galligan  in 
November,  1891;  and  there  were  conversations  between  Sea- 
grist and  the  defendant  during  these  years  tending  to  show 
Burns'  agency  for  the  defendant  in  these  transactions.  All 
this  evidence  was  given  by  the  prosecution  for  the  sole  pur- 
pose of  establishing  criminal  agency,  and  the  learned  trial  court 
in  its  charge  explicitly  limited  the  effect  to  be  given  to  the  evi- 
dence to  this  purpose.  This  evidence  was  objected  to  by  the 
defendant  on  the  ground  that  it  was  incompetent  to  prove  the 
commission  of  other  prior  offenses  by  the  defendant  for  the 
purpose  of  establisfhing  his  guilt  of  the  crime  for  which  he  was 
being  tried. 

It  is  undoubtedly  true  that  proof  may  not  be  given  of  the 
guilt  of  the  defendant  of  other  crimes  for  the  purpose  of  rais- 
ing the  presumption  that  he  committed  the  crime  for  which  he 
is  being  tried.    No  inference  can  be  drawn  by  a  jury  that  one 
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crime  has  been  committed  from  the  fact  that  the  defendant  hns 
committed  other  crimes.  But  it  is  not  true  that  proof  may 
never  be  given  of  the  commission  of  other  crimes  than  that 
charged  in  the  indictment  upon  which  the  trial  is  being  had* 
There  are  many  cases  in  which  such  proof  may  be  given  as  bear- 
ing upon  the  motive  and  the  intent  and  other  facts  in  issue. 
People  V.  Sharp,  107  N.  Y.  427;  12  St.  Rep.  217;  People  v. 
McKane,  143  N.  Y.  455;  62  St.  Rep.  829;  People  v.  Shea,  14T 
N.  Y.  78.  In  the  Shea  Case  the  prosecution  was  permitted  to 
show  that  the  defendant  was  engaged  in  other  transactions  on 
the  day  of  the  homicide,  at  different  times  and  places  from 
those  when  and  where  the  homicide  was  committed,  which 
were  in  fact  crimes  against  the  elective  franchise;  and  the 
court  of  appeals  held  that  such  evidence  was  proper  upon  the 
question  q^  premeditation  and  deliberation,  Judge  Peckham 
saying: 

"In  order  to  prove  the  defendant's  guilt,  it  is  not  permitted  to 
show  his  former  character,  or  to  prove  his  guilt  of  other  crimes 
merely  for  the  purpose  of  raising  a  presumption  that  he  who 
would  commit  them  would  be  more  apt  to  commit  the  crime  in 
question.  Evidence,  however,  which  is  relevant  to  the  issue,. 
by  tending,  for  example,  directly  to  explain  or  characterize  the 
act  which  is  in  question  on  a  criminal  trial,  has  never  been  held 
incompetent,  because  it  also  tended  to,  or  did,  prove  the  defend- 
ant guilty  of  another  crime.  The  evidence  in  question,  we 
think,  oomes  under  this  latter  rule.  It  was  received  by  the 
learned  trial  judge  upon  the  question  of  the  intention  and  de- 
liberation of  the  defendant  in  firing  the  shot  at  the  deceased. 
Upon  the  grounds  stated  and  for  the  purpose  mentioned,  we 
are  clear  that  the  evidence  as  to  repeating  was  admissible,  and 
the  exception  thereto  was  without  merit." 

In  the  McKane  Case,  O'Brien,  J.,  said: 

**The  prosecution  attempted  to  show  a  criminal  conspiracy 
or  sdheme  in  which  many  officials  were  engaged  for  the  purpose 
of  casting  a  large  fraudulent  vote  at  the  election  and  that  the 
concealment  of  the  registry  list  from  the  public  prior  to  the 
election  was  or  became  a  necessary  part  of  the  scheme.  The 
inquiry  necessarily  took  a  very  wide  range.    The  evidence  re- 
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ceived  could  not  have  been  admitted  to  show  that  the  defend- 
ant might  have  been  guilty  of  some  other  offense  op  wrongdoing 
not  charged  in  the  indictment;  but,  if  it  had  a  bearing  upon  tihe 
Issue  involved  in  the  trial,  it  oould  not  be  excluded  merely  be- 
cause i't  tended  to  justify  such  an  inference." 

The  evidence  here  was  not  given  for  the  purpose  of  raising  a 
presumption  that  the  defendant  committed  this  crime  because 
he  had  before  this  been  guilty  of  other  crimes  of  a  like  nature. 
The  prosecution  sought  to  prove  such  agency  of  Burns.  They 
could  not  be  expected  to  do  this  by  direct  evidence.  They 
must  prove  it,  if  at  all,  by  circumstantial  evidence;  and  this 
might  properly  be  done  by  giving  any  proof  that  tended  to  es- 
tablish such  criminal  agency,  notwithstanding  the  evidence 
given  also  tended  to  prove  other  distinct  crimes  to  have  been 
committed  by  the  defendant  through  the  agency  of  Durns.  The 
only  question  is  whether  the  evidenee  received  of  these  prior 
transactions  was  competent  and  proper,  as  circumstantial  evi- 
dence tending  to  establish  the  fact  sought  to  be  proved.  The 
rules  of  evidence  are  the  same  in  criminal  cases  as  in  civil  cases, 
except  as  otherwise  provided  in  Code  Cr.  Proc,  §  392.  It  is 
common,  in  civil  cases,  to  establish  agency  by  showing  the  re- 
lations of  the  parties  in  other  transactions  than  the  one  in  issue 
in  the  case  on  trial,  by  sihowing  other  transactions  relating  to 
the  same  business,  and  extending  over  months  and  years  when 
the  parties  held  the  relations  of  principal  and  agent;  and  we 
see  no  reason  why  the  same  rule  of  evidence  may  not  be  ap- 
plied in  this  case.  The  suggestions  made  by  the  learned  trial 
judge  in  his  charge  upon  this  subject,  and  explaining  the  pur- 
pose for  which  this  evidence  was  received,  seem  to  us  to  have 
been  proper  and  correct.  The  evidence  given  tended  to  show 
that  these  men  occupied  the  same  oflficial  relations  to  each  other 
during  the  years  1888,  '89,  '90  and  '91,  ponor  to  the  alleged  com- 
mission of  this  crime,  and  that  they  were  engaged  in  this  same 
general  soheme  of  extortion.  Bums  acting  under  the  advice, 
commands,  and  procurement  of  the  defendant,  apparently  in 
pursuance  of  such  general  scheme;  and  that  the  defendant,  in 
conversations  had  with  him.  practically  conceded  such  agency 
In  such  prior  transactions.    We  have  no  doubt  but  that  the  evi- 
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«lenoe  of  Wie  transactions  themselves  was  competent,  in  connec- 
tion with  the  conversations  so  testified  to,  as  tending  to  estab- 
lish the  agency  of  Burns  for  the  defendan't  in  the  commission 
of  the  crime  for  whictf  the  defendant  was  being  tried. 

There  were  some  exceptions  taken  to  particular  items  of  this 
class  of  evidence,  and  to  the  instructions  of  the  court  to  the  jury 
with  reference  thereto;  but  we  do  not  regard  them  as  meritori- 
ous. We  are  of  opinion  that  this  class  of  evidence  was  properly 
received  upon  the  trial. 

It  is  claimed  that  the  admission  of  the  entry,  in  Seagrist's 
books,  under  date  of  November  21,  1801,  was  erroneous.  The 
entr^'  was  made  by  Seagrist  in  his  books  on  the  day  he  paid  the 
money. — the  f 50  referred  to  in  the  indictment.  The  entry  reads 
as  follows: 

"Nov.  21,  1891,  material  i>aid  to  Mcliaughlin  for  piH)tection, 
per  Sergt.  Burns,  ordinance  officer,  $50." 

It  appeared,  on  the  trial,  that,  when  Seagrist  was  before  the 
grand  jury,  he  testified  that  he  paid  the  $50  to  the  defendant 
himself.  He  had  with  him,  then,  a  copy  of  an  entry  in  his  book, 
made  for  him  by  a  young  man  in  his  employ.  This  copy  was 
put  in  evidence,  but  was  subsequently  stricken  out,  and  was  not 
before  the  jury.  After  the  indictment  was  found,  and  before 
the  trials  were  had,  and  in  April,  1895,  Seagrist  examined  the 
entry  in  the  book  itself;  and  then  he  testified  on  the  last  trial 
that  he  could  not  remember  whether  he  paid  the  money  to  the 
defendant  or  to  Burns.  He  recollected  that  he  paid  to  the  one 
or  the  other,  but  he  could  not  remember  which.  He  said,  ajso, 
that  he  could  only  state  the  date  of  the  payment  by  looking  at 
the  entry  in  the  book.  He  testified  that  he  had  made  the  entry 
at  the  time,  In  the  regular  course  of  business,  and  that  it  cor- 
rectly stated  the  facts  therein  contained,  and  the  date  as  well. 
The  entry  was  offered  in  evidence  by  the  prosecution,  and  the 
defendant  objected  to  it  as  incompetent  and  inadmissible  for  the 
purpose  of  showing  to  whom  the  money  was  paid,  or  for  any 
other  purpose,  and  that  the  witness  could  not,  by  writing  in  his 
his  own  books  at  a  particular  time,  make  the  statements  therein 
contained  written  evidence  against  the  defendant  for  any  pur- 
VoL.  XI— 15 
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pose.  The  court  received  the  entry  in  evidence,  stating  the  rule 
to  be  that: 

"A  witness  may  examine  a  memorandum  or  entry  made  by 
himself  at  the  time  of  the  occurrence  for  the  purpose  of  re- 
freshing his  recollection.  If  it  does  not  refr-v'sh  his  recollec- 
tion, if  his  recollection  is  not  clarified  by  the  entry,  but  he  states 
that  he  made  the  entry  or  memorandum  at  the  time,  and  made 
it  truly,  and  made  it  in  his  own  handwriting,  then  the  memo- 
randum is  bodily  admissible  as  evidence  in  chief." 

The  whole  entry  was  read  to  the  jury.  The  learned  trial 
judge,  in  his  charge  to  the  jury,  commented  upon  this  entry,, 
and  its  effect  as  evidence,  as  follows: 

"Now,  on  the  question  of  payment  of  the  money,  Seagrist 
says,  in  this  particular  instance,  that  he  paid  the  f50  to  one  or 
the  other,  to  Burns  or  to  the  defendant.  He  also  tells  us  that, 
wheu  he  was  btffore  th-e  grand  jury,  he  tewtitied  that  he  ptiid 
it  to  the  defendant  personally,  and  that  he  tlhen  believed  that 
testimony  to  be  true.  Pie  adds,  however,  that  subsequently, 
upon  looking  at  his  book,  he  found  the  entry  therein  in  his  own 
handwriting,  on  the  very  day  of  the  payment,  and  that  this 
entry  caused  him  to  hesitate  in  giving  effect  to  the  expression 
of  his  recollection.  In  other  words,  he  said,  in  substance,  *I 
recollected,  when  I  testified  before  the  grand  jury,  what  I  then 
testified  to;  but  I  am  unwilling  now,  in  view  of  that  entry,  posi- 
tively to  swear  that  the  money  was  paid  personally  to  the  de- 
fendant, and  I  give  the  defendant  the  benefit  of  the  doubt 
created  by  the  entry.'  •  *  *  If  the  criminal  concert  of  ac- 
tion between  theseparties  is  made  out,  then, whether  Seagrist's 
recollection  as  to  the  payment  to  the  defendant  personally  i& 
at  fault,  or  not,  makes  no  difference.  If  he  paid  it  to  the  de- 
fendant personally,  the  fact  is  there.  If  he  did  not  pay  it  to  the 
defendant  personally,  but  paid  it  to  Burns,  then,  if  the  criminal 
concert  is  made  out,  the  law  says  the  payment  to  Burns  was  the 
payment  to  the  defendant.  *  *  *  It  is  for  you  to  say,  how- 
ever, whether  the  expression  of  doubt  thus  caused  does  or  does 
not  tend  to  show  that  the  witness  was  conscientious;  for,  after 
all,  gentlemen,  the  entry  had  not  refreshed  his  recollection,  as 
he  admits,  but  rather  clouded  it.    However,  the  entry  was  ad- 
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inifted  as  independent  evidence,  and  it  is  before  you  as  such. 
I  tliei'efore  leave  it  to  you  to  say  whether  an  entry  made  in  a 
man's  books  at  the  time,  in  the  manner,  and  under  the  circum- 
stances that  this  was  made,  is  or  is  not  more  satisfactory  than 
human  recollection.  I  leave  tthat  to  you.  The  entry  was  not  a 
memorandum  made  upon  a  slip  of  paper,  or  in  a  diary,  but  was 
carefully  made  in  the  witness'  books  of  account.  Entries  pre- 
cede and  entries  follow  it.  It  is  for  you  to  say  whether  such  an 
entry  does  or  does  not  carry  greater  conviction  than  human 
memory,  whether  it  was  likely  to  have  been  fabricated,  whether 
there  is  anything  in  the  surroundings  to  justify  the  conclusion 
that,  on  the  21st  of  November,  1891,  it  was  falsely  entered  for 
an  ulterior  purpose.  Is  there  anything  to  justify  suah  a  con- 
clusion? I  leave  that  to  you  to  say.  It  is  there  before  you  as 
evidence.  You  have  the  threat  testified  to  by  Seagrist.  You 
have  the  entry.  It  is  for  you  to  say  what  the  value  of  that  tes- 
timony is  on  this  issue.  As  far  as  the  entry  in  the  book  is  con- 
cerned, I  leave  it  to  you  to  say  whether  there  is  any  evidence 
in  the  case,  assuming  it  to  be  absolutely  true,  whicih  conflicts 
with  what  is  stamped  upon  the  page  of  that  book.  •  ♦  • 
It  is  for  you  to  say  whether  the  testimony  as  to  the  declarations 
made  by  Seagrist  out  of  court  really  militates  against  the  testi- 
mony he  gave  here.  Again,  does  it  militate  against  the  entry 
in  the  book?" 

At  the  close  of  the  charge,  the  defendant,  among  other  things, 
said: 

"I  also  except  to  eaeb  and  every  part  of  the  instructions  as 
to  the  question  of  payment  of  money.  ♦  ♦  •  I  want  to  ex- 
cept to  that  part  of  the  charge  in  whirli  yon  instruct  the  jury  as 
to  the  entries  in  Seagrist's  book,  and  as  to  how  it  affected  Sea- 
grist; also,  to  each  and  every  statement  in  the  charge,  sepa- 
rately, respecting  Seagrist's  testimony  on  that  point.  ♦  ♦  ♦ 
I  also  except  to  ttiat  part  of  the  charge  in  which  you  state,  in 
substance,  that  the  entry  in  ^eagrist's  book  is  evidence,  and  in 
which  jou  leave  it  to  the  jury  to  say  whether  the  entry  in  Sea- 
grist's  book  is  not  more  satisfactory  than  human  recollection, 
and  to  each  and  every  instruotion  about  such  entry,  and  in 
regard  to  the  entry  being  evidence  for  any  purpose.^' 
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[We  have  thus  given  a  very  full  statement  of  the  facts  relating 
to  this  entry,  its  offer,  anil  its  reception  in  evidence,  the  objec- 
tions made  to  it,  and  the  instructions  by  the  court  to  the  jury 
with  reference  thereto.  The  rule  of  law  was  correctly  stated 
by  the  learned  trial  judge  in  his  decision  admitting  the  entry  in 
evidence.  Under  this  rule,  we  are  entirely  satisfied  it  was 
competent  evidence  in  the  case  as  to  the  date  when  the  money 
was  paid  and  the  person  to  whom  it  was  paid.  It  cannot  be 
denied  that  it  was  material  to  show  the  date  and  the  particular 
person  to  whom  the  money  was  paid.  Neither  of  these  facts 
could  be  remembered  by  the  witness  after  looking  at  the  entry. 
The  entry  was  evidence  tending  to  show  that  the  date  was  No- 
vember 21, 1891,  and  that  the  person  to  whom  the  money  was 
paid  was  Burns.  There  seems  to  be  no  real  doubt  as  to  what 
the  entry  means,  to  wit,  that  the  money  was  paid  to  the  defend- 
ant througili  or  by  the  hand  of  Bums.  The  prosecution  was  not 
precluded,  by  the  doubt  expressed  by  Seagrist  as  to  the  mean- 
ing of  the  entry,  from  having  the  entry  itself  in  the  case  and 
before  the  jury.  He  was  evidently  willing  to  be  in  doubt,  for 
the  benefit  of  the  defendant,  to  aid  him  in  his  defense.  But  the 
prosecution  was  under  no  obligation  to  symi>athize  with  him 
in  that  regard.  Its  duty  was  to  prove  the  defendant's  guilt  if 
it  could,  and  it  had  the  legal  right  to  give  any  competent  evi- 
dence it  oould  on  that  subject.  This  entry  was  strong  evidence 
that  the  money  was  paid  to  Bums,  and  it  was  received  in  evi- 
dence solely  for  that  purpose,  and  to  prove  the  time  when  the 
money  was  so  paid.  For  this  purpose  it  was,  as  stated  by  the 
learned  trial  judge,  independent  evidence,  and  was  properly 
received  as  such.  The  only  answer  to  this  position  is  that  the 
fact  as  to  whom  the  money  was  paid  was  immaterial  in  the  case 
as  it  was  tried.  We  do  not  so  regard  it.  The  witness  stated 
that  he  paid  the  money  to  one  or  the  other  of  these  two  men. 
Was  it  not  competent  and  material  to  ask  him  which  man  it 
was  to  whom  he  paid  it?  Oould  an  objection  to  that  question 
to  him  have  been  properly  made?  Certainly  not.  And  if  this 
be  true,  then  the  witness  being  unable  to  recollect,  after  ex- 
amining the  entry,  which  peraon  he  paid  it  to,  the  entry  itself 
was  competent  evidence  as  tending  to  prove  that  fact. 
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It  Is  said  however,  that  a  conviction  could  be  had,  as  the  case 
stood,  only  upon  the  theory  of  a  payment  to  Burns,  because 
Seagrist  having  failed  to  testify  that  it  was  paid  to  the  defend- 
ant personally,  being  unable  to  remember  that  fact,  there  was 
no  evidence  upon  which  a  payment  directly  to  him  could  be 
found.  The  prosecution  must,  therefore,  rest  the  case  upon 
proof  of  a  paj'ment  to  Burns,  and  to  him  alone.  That  is  true. 
The  defendant  had  asked  Seagrist  if  he  remembered  that  he 
paid  the  money  to  Burns  and  if  he  would  swear  to  it;  and  he 
replied,  *'No;  he  could  not  swear  to  it,  because  he  did  not  re- 
member that  he  did."  In  this  condition  of  the  evidence,  it  is 
beyond  question  that  it  was  material  and  necessary  that  proof 
should  be  given  as  to  the  person  to  whom  it  was  paid,  and  that 
Bnms  was  such  person.  The  entry  stated  this  fact.  Seagrist 
did  not  and  could  not  remember  this  fact  after  examining  the 
entry.  The  entry  itself  was,  therefore,  clearly  competent,  as 
tending  to  prove  this  fact.  The  prosecution  had  no  other  way 
of  proving  it,  in  view  of  the  want  of  memory  of  Seagrist.  It 
was  peculiarly  a  matter  of  necessity  to  have  this  evidence,  with- 
in all  the  authorities  permitting  this  class  of  evidence  to  be 
given. 

It  is  said,  however,  that  the  entry  contained  other  matters 
which  were  prejudicial  to  the  defendant,  that  the  fact  was 
stated  that  the  payment  was  "for  protection,"  and  that  there 
was  a  criminal  agency;  Bums  receiving  the  money  for  the  de- 
fendant for  such  protection.  No  suoh  question  as  this  was 
raised,  or  in  any  way  suggested  on  the  trial.  It  has  evidently 
occurred  to  the  defense  since  the  trial  was  closed.  The  pur- 
pose for  which  the  prosecution  offered  the  entry  was  to  fix  the 
date  and  the  person  to  whom  the  money  was  paid.  If  there  had 
been  any  suggestion  on  the  part  of  the  defense  that  portions 
of  the  entry  were  objectionable,  the  court  could  have  provided 
thait  only  such  portions  of  it  as  were  proper  eftiould  be  read  or 
submitted  to  the  jury,  and  the  balance  could  have  been  withheld 
from  them.  Nor  was  the  learned  trial  justice  requested  in  any 
way  to  protect  the  defendant  by  instructing  the  jury  as  to  the 
particular  use  that  should  be  made  of  the  entry  as  evidence, 
and  that  they  should  regard  it  for  no  other  purpose.     The  de- 
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fendant  contented  himself  with  an  exception  to  each  and  every 
thing  the  trial  judge  did  say  on  the  subject.  What  he  did  say 
was  correot.  He  would  undoubtedly  have  given  further  in- 
structions if  the  defendant  had  requested  them.  He  called 
the  attention  of  the  jury  to  the  entry  as  evidence  of  the  fact  as 
to  wliom  the  money  was  paid,  and  to  its  effect  in  that  regard, 
suggesting  that  the  entry  might  be  stronger  evidence  than  even 
Sc^agrifit's  positive  recollection  of  the  fact.  We  sJiould  not 
njw,  on  appeal,  reverse  this  judgment,  because  there  were  some 
other  facts  stated  in  the  entry  than  those  sought  to  be  proved, 
and  the  charge  did  not  explicitly  limit  the  effeot  to  be  given  to 
tlie  entry  as  evidence,  when  no  such  question  was  raised  on  the 
trial,  and,  if  raised,  could  have  been  obviated  in  the  manner  we 
have  suggested.  We  think  no  error  was  committed  in  the  re- 
ception of  this  entry  in  evidence. 

During  the  examination  of  8eagrist  as  a  witness,  it  appeared 
that,  while  before  the  grand  jury,  he  had  a  copy  of  a  portion  of 
the  entry  we  have  just  considered  the  part  reading:  "Novem- 
ber 21, 1891,  material  paid  to  McLaughlin,  |50."  On  the  trial, 
Seagrist  said,  at  first,  that  he  had  a  copy  of  the  entry  in  his 
books,  without  stating  what  it  was;  and  yet  he  testified  before 
the  grand  jury  that  he  paid  the  money  to  the  defendant  person- 
ally. In  order  to  avoid  the  inference  that  might  be  drawn  that 
he  had  a  oopy  of  the  full  entry  referring  to  Burns  at  the  time  he 
testified  before  the  grand  jury,  the  prosecution  asked  the  de- 
fense to  concede  that  it  was  not  a  full  copy  cf  the  entry,  and 
that  it  had  in  it  no  reference  to  Bums;  that  they  did  not  desire 
pny  concession  as  to  what  it  did  contain,  but  simply  as  to  what 
it  did  not  contain.  The  defense  refused  to  make  any  conces- 
sions, and  the  prosecution  then  offered  in  evidence  the  paper 
rtself,  for  the  sole  purpose  of  avoiding  any  inference  that  Sea- 
f^rist  had  a  oopy  of  the  whole  entry  when  he  testified,  before 
the  grand  jury,  that  he  paid  the  money  to  the  defendant  per- 
sonally. The  court  at  first  received  the  paper  in  evidence,  and 
n  little  later  struck  it  out,  and  instructed  the  jury  to  disregard 
It.  There  may  well  be  doubt  as  to  whether  the  first  ruling  of 
the  learned  trial  judge  admitting  the  paper  in  evidence  was 
erroneous,  under  the  circumstances.    But,  even  if  it  was,  we 
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think  the  error  was  cured,  bo  that  no  injury  could  have  resulted 
to  the  defendant  from  the  admission  of  the  paper  in  evidence, 
and  thereafter  striking  it  out.  In  Lindsay  v.  People,  07  Barb. 
548;  affirmed,  63  N.  Y.  14^5,  evidence  was  received,  and  after- 
wards stricken  out,  and  the  jury  wei^e  instructed  to  disregard  it. 
The  general  term  held  that  the  evidence  was  taken  out  of  the 
^'ase,  and  the  exception  with  it.  The  case  was  affirmed  by  the 
j;eneral  term  and  by  the  court  of  appeals,  and  the  defendant 
was  executed.  Certainly,  no  injury  could  have  resulted  in 
this  case  to  the  defendant,  because  the  full  entry,  of  which  this 
was  a  part  was  properly  received  in  evidence,  and  considered  by 
the  jury. 

It  is  claimed  that  the  defendant  was  improperly  convicted, 
under  the  evidence,  of  the  crime  of  extortion;  that  if  guilty 
of  any  crime  it  was  the  crime  of  bribery;  and  that  the  trial 
courtimproperly  instructed  the  jury  upon  this  subject.  The  main 
evidence  as  to  threats  was  given  by  Seagrist.  He  testified  that, 
at  the  time  of  the  talk  with  Burns,  the  work  of  tearing  down 
the  building  had  been  commenced,  the  floors  had  been  open, 
the  cornices  and  roof  bad  been  taken  off,  and  some  material 
had  been  taken  out  of  the  building,  and  that  he  understood 
that  the  work  had  been  stopped  for  half  a  day,  that  Bums  had 
stopped  the  carrying  of  any  materials  across  the  sidewalk,  and 
putting  them  upon  trucks,  or  piling  tlliem  upon  the  sidewalk. 
Connelly  had  charge  of  the  work  for  Seagrist.  The  same  day, 
and  before  Seagrist  and  Bums  had  their  talk,  Burns  had  an  in- 
terview with  Connelly.  Connelly  had  put  a  blockade  across 
the  sidewalk  of  barrels  and  boards  to  keep  people  off  the  side- 
walk under  the  cornice,  which  was  being  torn  off  the  building. 
Burns  told  Connelly  he  could  not  have  these  barriers  up,  that 
he  (Connelly)  had  good  cheek  to  put  them  up;  and  he  (Bums) 
kicked  them  down.  Burns  asked  Connelly  if  he  had  a  permit. 
Connelly  said  he  had,  and  showed  it  to  Bums.  Burns  said  it 
didn't  cover  blocking  the  sidewalk,  and  asked  where  his  (Con- 
nelly's) boss  was;  said  his  boss  ought  to  be  there,  and  attend 
to  it.  Bums  told  Connelly  he  would  have  him  arrested  if  he 
blocked  the  sidewalk,  and  that  he  (Burns)  would  have  to  s?e 
Seagrist.     Seagrist  then  went  to  the  building,  and  had  a'tnlk 
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with  Burns.  Burns  said  that  Seagrist  should  not  go  ahead 
with  the  work  until  he  had  been  down  to  the  captain's  office. 
Seagrist  said  he  would  go  down;  and  he  went,  but  did  not  find 
the  defendant  in.  The  next  morning  he  went  to  the  building 
again,  taking  the  money  ($50)  with  him,  and  paid  the  money 
that  day,  and  tthen  proceeded  with  the  work,  and  no  complaint 
was  made  after  that  by  the  defendant  or  Burns.  In  the  charge 
to  the  jury,  the  learned  trial  judge  said: 

"The  prosecution  has  to  prove  the  threat.  It  is  of  minor 
consequence  what  was  actually  done.  The  question  is  not 
whether  the  threat  was  executed. — whether,  for  instance,  the 
boards  that  were  placed  upon  the  barrels,  to  prevent  people 
from  being  injured  as  they  passed,  were  actually  kicked  down 
or  not.  Of  course  such  acts  might  aggravate  the  threat,  and 
prove  that  it  was  serijously  intended;  but  what  the  law  requires 
is  the  threat  itself,  not  necessarily,  the  execution  of  it.  And 
that  view  of  the  matter  renders  the  testimony  of  Connelly 
really  somewhat  unimportant  against  the  main  question  as  to 
!  whether  there  was  a  threat.  He  testified  that  certain  acts 
were  done.  The  main  question  is,  was  there  a  threat  to  do  an 
cmlawful  injury  to  Seagrist's  property?  As  to  that,  Mr.  Sea- 
grist  gives  evidence  in  this  language,  speaking  of  the  interview 
he  had  with  Burns  (I  am  speaking  now  entirely  of  the  threat 
charged  in  the  indictment)  :  'He  (Burns)  said  I  must  come 
down  and  see  the  captain  and  not  go  ahead  with  the  work  until 
I  had.  Q.  What  did  he  say  about  not  going  ahead?  A.  That 
I  should  not  go  ahead  with  the  work.  Q.  Until  what?  A. 
Until  I  had  been  down  to  the  captain's  office.'  Nothing  there, 
gentlemen,  about  corporation  ordinances.  If  that  testimony  is 
true,  the  threat  was  that  Seagrist  should  not  do  any  work  at  all 
until  he  had  seen  the  captain.  Now,  if  you  believe  that  testi- 
mony, it  is  a  sufficient  threat  in  the  law,  of  injury  to  property. 
To  threaten  a  man  that  he  will  not  be  permitted  to  pursue  his 
lawful  avocation  at  all  unless  he  goes  somewhere  where  he  is 
not  bound  to  go,  or  does  something  which  he  is  not  bound  to  do, 
is  a  threat  of  unla^wful  injury  to  property.  It  is  immaterial 
whether  the  threat  was  executed.  If  the  thi'eat  was  made, 
and  the  money  was  paid  under  the  apprehension  that,  if  it  was 
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not  paid,  the  threat  would  be  carried  out,  the  offense  is  com- 
plete. The  only  fear  which  the  law  requires  is  fear  that,  unless 
the  party  attacked  submits  to  the  demand  of  the  person  at- 
tacking him,  his  business  will  be  injured.  A  threat  to  injure 
his  business  constitutes  the  threat  contemplated  by  the  law. 
The  fear  resulting  therefrom  is  not  bodily  fear.  It  is  an  appre- 
hension of  injury  to  property  rights.  And  the  stoppage  of  a 
man*s  business  is  an  injury  to  property  and  property  rights. 
•  *  •  You  have  the  threat  testified  to  by  Seagrist.  •  •  ♦ 
Now.  is  there  any  contradiction  of  this  testimony,  so  far  as  the 
threats  are  concerned?    There  is  none;  none  whatever." 

The  defendant  excepted  to  these  portions  of  the  charge  gen- 
erally, and  requested  the  court  to  charge  that  the  tearing  down 
of  the  building  in  question  was  not  lawful  without  a  permit 
in  writing  from  the  department  of  public  works,  and  that  there 
was  no  competent  evidence  in  the  case  that  Seagrist  had  any 
such  permit  as  to  this  building.  The  court  so  charged,  adding: 
"It  is  immaterial,  thougl^."  The  defendant  then  excepted  gen- 
erally, without  specifying  that  his  exception  was  to  the  latter 
remark  by  the  learned  trial  judge.  Tlie  court  had  already 
charged  the  jury  that,  if  there  was  only  a  threat  to  enforce  the 
laws  and  ordinances,  in  case  he  violated  any  of  them  while  tak- 
ing down  the  building,  or  if  the  fear  of  Seagrist  was  that  the 
defendant  would  enforce  such  laws  and  ordinances,  the  defend- 
ant could  not  be  convicted;  that  the  enforcement  of  suoh  laws 
and  ordinances  against  Seagrist  could  not  be  an  unlawful  in- 
jury to  his  property,  though  it  interfered  with  his  work;  that 
the  receipt  of  the  money  by  defendant  as  a  consideration  for 
not  enforcing  such  law  and  ordinances  could  not  justify  the 
conviction  of  the  defendant  for  extortion;  and  if  what  the 
defendant  did  was  as  captain  of  the  police,  and  under  pretense 
or  color  of  official  authority,  he  could  not  be  convicted.  It  is 
true  that  a  threat  by  the  defendant  to  do  a  lawful  act  as  captain 
of  the  police  force,  unless  money  was  paid  to  him,  would  not 
constitute  extortion.  The  failure  to  perform  a  legal  duty,  in 
consideration  of  the  receipt  of  money,  would  be  bribery.  Under 
the  ordinances  of  the  city  of  New  York,  it  was  the  duty  of  the 
defendant,  as  captain  of  police,  and  of  the  men  under  him,  to 
Vol.  XI— 16 
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keep  Seagrist  and  his  men  from  obstructing  the  sidewalks  or 
streets,  unless  he  had  a  written  permit  from  the  proper  depart- 
ment to  do  so.  It  did  not  appear  in  the  case  that  Seagrist  had 
no  such  written  permit,  or  that,  in  tearing  down  the  building, 
he  was,  as  matter  of  fact,  engaged  in  any  unlawful  business. 
There  was  no  proof  tihat  Burns  required  him  to  discontinue 
tearing  down  the  building  for  any  such  reason.  The  case  was 
submitted  to  the  jury  upon  the  question  of  the  threat,  as  tes- 
tified to  by  Seagrisrt,  that  he  must  not  proceed  with  the  work  at 
^11  until  he  had  seen  the  captain ;  and  it  appears  that,  w.heii  he  liad 
seen  the  captain,  he  was  permitted  to  proceed,  and  finish  the 
work  without  further  interference  from  Bums  or  the  defend- 
ant, though  his  workmen  were  engaged  in  such  work  for  some- 
thing like  sixteen  days.  The  court,  in  substance,  charged 
the  jury  that,  if  the  threat  was  made  as  Seagrist  testified  to. 
it  was  a  sufficient  threat  under  the  statute  as  to  extortion.  If 
«uch  threat  was  not  made,  no  conviction  of  the  defendant  could 
be  had  at  all.  In  Burns'  statement,  there  was  no  suggestion 
as  to  Seagrist's  work  being  unlawful,  as  to  the  absence  of  any 
permit,  or  as  to  the  performance  of  their  duty  is  policemen  by 
himself  and  the  defendant  in  preventing  the  obstruction  of  the 
street  or  sidewalk.  The  bare,  unequivocal  statement  was 
made  that  the  whole  work  must  stop,  not  until  he  had  secured 
a  permit,  but  until  he  had  done  what  he  was  under  no  obligation 
to  do, — gone  down  and  seen  the  captain.  The  import  of  this 
language,  certainly,  in  view  of  Seagrist's  former  experiences 
and  transactions  with  Burns  and  the  defendant,  was  very  clear, 
and  very  easily  understood.  Seagrist  well  knew  what  it  meant. 
He  obeyed  the  directions,  and  that  ended  all  his  troubles.  He 
was  permitted,  without  molestation,  to  proceed  with  and  fin- 
ish his  work.  It  seems  to  us,  under  the  charge  of  the  learned 
judge,  the  crime  was  clearly  extortion,  and  not  bribery,  and 
that  there  was  no  error  committed  by  the  court  in  submitting 
this  issue  as  to  the  alleged  threat  to  the  jury. 

Very  many  other  exceptions  appear  in  the  record,  which  in 
quite  voluminous,  and  w  hich  we  have  examined  and  considered, 
but  which  we  do  not  deem  it  necessary  to  refer  to  in  detail  here. 
Tlipy  are  not  of  suflfieient  merit  to  require  a  reversal  of  the  judg- 
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ment    It  seems  to  us  that  the  defendant  was  proven,  beyond 
any  reasonable  doubt,  to  have  been  guilty  of  the  crime  of  ex- 
tortion charged  in  the  indictment,  and  that  the   judgment 
should  be  affirmed. 
All  concur. 


3mtvM  tfourt— Appellate  givlulatt— llrst  grpitrntut 

March  6,  1890. 
PEOPLE  V.  TUOMAS  CURRAN. 

(73  S.  R.  484.) 

Assault  and  battery — Proof. 

Upon  an  examination  of  the  evidence  in  this  oase  by  the  court, 
it  was  held  that  the  conviction  was  against  the  weight  of  evidence. 

Appeal  from  a  judgment  convicting  defendant  of  assault  in 
the  third  degree. 

Fredericlc  B.  House,  for  appellant. 

John  D.  Lindsay,  for  the  People.  . 

O'BRIEN,  J. — The  defendant  was  convicted  of  assault  in  tho 
third  degree  in  having  beaten  the  complainant,  a  colored  man, 
in  the  defendant's  saloon,  on  West  street,  on  the  morning  of 
Tuesday,  July  16,  1895.  That  the  complainant  was  assaulted 
and  badly  cut  and  maltreated  was  established  beyond  doubt; 
but  whether  it  was  done  by  the  defendant  in  his  saloon  is  the 
crucial  question. 

The  compteinant  testified  as  follows: 

"I  do  not  know  whether  the  number  of  the  place  tliat  I  went 
into  on  the  16th  of  July  wa«  286  West  street.  •  •  •  It  was 
one  o'clock  Tuesday  morning.  I  stayed  in  there  until  five 
o'clock.  It  was  on  West  street,  next  door  to  a  lodging  house. 
*  ♦  ♦  I  went  up  to  the  bar.  and  got  a  drink.  ♦  •  • 
Some  one  came  and  knocked  on  the  door,  and  told  him  to  bU>v 
the  fuss  in  there.     The  bartender  was  behind  the  bar.     The  de- 
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fendant  was  not  behind  the  bar,  but  he  was  in  the  place.  I  saw 
him  behind  the  bar  twice  during  the  time  1  was  in  there.  This 
cop  knocked  on  the  door,  and  told  him  to  stop  the  fuss.  He 
turned  the  light  down  very  low.  They  were  all  shaking  dice. 
1  went  to  go  out.  He  said,  'Wait  awhile;  you  cannot  get  outj 
the  police  ai"e  at  the  door.'  He  let  none  in  or  out.  There  were 
six  of  us  in  there.  I  started  to  go  out.  The  gang  told  us  to  go 
back,  and  get  into  the  game.  1  was  pulled  back  to  ohuek  dice 
with  them.  The  first  round  of  drinks  I  was  stuck  for  it.  I 
paid  for  it,  and  said  nothing.  This  was  between  one  and  two 
o'clock.  Some  drank  whisky  and  some  drank  beer.  ♦  ♦  ♦ 
I  spent  about  four  dollars  in  there  after  I  was  stuck.  In  the 
morning  I  was  starting  to  go  out,  and  I  was  pulled  back,  and 
told  to  pay  for  a  round  of  drinks.  I  said  I  did  not  owe  for  a 
round  of  drinks.  They  said  I  did.  I  said  I  did  not.  A  couple 
of  them  took  me,  and  carried  me  back  to  the  bar.  I  thought  it 
was  better  to  pay  for  it.  I  paid  for  it,  and  after  that  I  started  to 
go  out  again.  That  was  near  five  o'clock  then,  as  near  as  I  can 
judge.  I  did  not  pay  particular  attention  to  t«he  clock.  I  paid 
for  the  drinks,  and  I  started  to  go  out  again.  When  I  went  to 
open  the  door  to  go  out,  I  was  stopped." 

Upon  cross-examination  he  said: 

"I  do  not  remember  exactly  how  many  rounds  of  drinks  I' 
had  there.  I  had  about  eight  or  nine  rounds  of  drinks.  I  do 
not  think  I  had  more  than  that.  ♦  •  •  There  were  five  or 
six  people  in  the  saloon.  The  defendant  was  there  all  the 
time.'* 

One  Johnson  was  called  for  the  people,  and  testified : 

"It  was  about  five  o'clock  in  the  morning.  I  saw  him  thrown 
out  of  the  liquor  saloon.  The  saloon  was  on  West  street,  be- 
tween Watts  and  Desbrosses  streets.'' 

A  police  officer  was  examined,  who  stated  that  he  was  con- 
nected with  the  steamboat  squad,  and  that  the  station  house 
is  on  West  street,  near  Canal,  right  opposite  Mr.  Curran's  place, 
which  Is  a  liquor  store.  "That  is  268  W^est  street,  and  is  a  li- 
censed saloon.  •  •  *  It  is  between  Canal  and  Watts  streets, 
and  not  between  Watts  and  Desbrosses.  *  *  *  It  was  six 
o'clock  when  I  came  there.** 
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It  will  be  noticed  that  tbe  testimoDy  of  the  witness  Johnson 
was  in  direct  conflict  with  that  of  the  oflScer,  both  as  to  the 
time  and  as  to  the  location  of  the  saloon;  and  in  this  condition 
of  the  record  it  was  deemed  proper  to  recall  Johnson,  who  then 
stated  that,  when  he  said  on  his  direct  examination  that  the 
saloon  he  saw  the  complainant  coming  ont  of  was  between 
Watts  and  Desbrosses,  it  was  a  mistake;  that  the  saloon  was 
between  Canal  and  Watts  streets;  and  that  it  had  an  awning 
over  it,  with  the  name  of  the  defendant  printed  on  the  awning. 
An-d  that  there  was  such  an  awning  with  the  defendant's  name 
on  it  in  front  of  the  latter's  saloon  was  proved  by  the  officer, 
who  also  testified  that,  in  addition  to  the  defendant's  there  was 
a  saloon  in  the  middle  of  the  block,  kept  by  one  Hart,  and  "Mc- 
Mann's  is  alongside  of  Hart's."  And,  in  addition  to  these,  he 
testified  that  there  was  a  liqnor  store  on  the  corner. 

This  was  practically  all  the  testimony  for  the  people  as  to  the 
person  who  committed  the  assault,  and  as  to  the  time  and  place 
the  assault  was  committed;  and  the  defendant's  counsel  moved 
for  the  acquittal  of  the  defendant  on  the  evidence  before  the 
court,  which  was  denied,  and  an  exception  taken. 

Without  adverting  to  the  v/eakness  of  the  case  thus  made  out 
as  against  the  defendant,  we  could  briefly  summarize  the  testi- 
mony on  behalf  of  the  prisoner.  The  latter  himself  took  the 
stand,  and  swore  positively  that  he  never  saw  the  complainant 
until  he  came  with  the  officer  on  Tuesday  morning,  at  six 
o'clock;  that,  on  the  evening  preceding,  he  had  left  the  saloon 
about  half  past  ten  or  eleven  o'clock;  that  he  lived  upstairs  in 
the  house  over  the  saloon,  where  he  went  to  bed,  and  did  not 
leave  his  room  until  about  six  the  next  morning;  that,  when  he 
retired,  he  left  his  bartender,  a  man  named  O'Regan,  in  charge 
of  the  saloon;  and  that,  on  coming  down  in  the  morning,  he 
opened  the  store,  and  a  few  minutes  after,  and  while  engaged 
hi  sweeping  out  and  cleaning  up,  preparatory  to  opening  it  for 
business,  he  saw  the  complainant,  who  came  in  with  an  officer, 
and  arrested  him.  The  bartender  testified  that  he  could  not 
tell  exactly  when  the  defendant  left  the  saloon  on  Monday 
evening,  but  it  waa  between  ten  and  eleven  o'clock,  and  that  he 
was  in  charge,  and  remained  there  that  night,  until  he  closed 
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up,  and  took  the  key  of  the  store  up-»tairs  to  the  watchman  of 
the  lodging  house  which  was  over  the  store,  and  that  this  was 
in  the  neighborhood  of  about  one  o'clock.  One  Bloom,  who 
was  keeper  of  a  lodging  house  for  Curran,  or  a  night  clerk,  re- 
membered the  barkeeper's,  O'Regan's,  handing  him  the  key  on 
Monday  night,  and  the  time  when  it  was  handed  him,  about 
one  o'clock;  and  that  the  first  person  he  gave  the  key  to,  after 
O'Regan  gave  it  to  him,  was  to  the  defendant,  about  five  min- 
utes to  six  on  Tuesday  morning,  when  he  went  in  and  woke  him 
up,  which,  it  appears,  it  was  his  custom  to  do  every  morning. 
Another  witness,  named  Dono^hue.  who  said  he  was  in  the  milk 
business,  testified  that  he  served  Curran's  saloon  with  milk, 
and  also  to  customers  "n  that  house,  and  that  he  got  to  that 
place  on  Tuesday  morning,  about  five  minutes  to  six  o'clock, 
and  waited  until  about  ten  minutes  past  six,  when  he  saw  Mr. 
Curran  come  down  with  his  veist  on  his  arm  and  his  key  in  his 
hand,  when  he  delivered  him  the  milk.  The  court  thereupon 
recalled  the  officer,  who  said  it  was  three  minutes  past  six  when 
he  made  the  arrest,  and  that  when  he  went  there,  and  asked 
the  defendant  why  he  assaulted  the  complainant,  he  at  once 
said.  "I  did  not  hit  him."  But,  upon  the  complainant's  saying 
he  did.  he  arrested  him,  and  took  him  to  the  station  house.  Sub- 
sequently, the  officer  was  again  recalled,  and  said  that  he  found 
the  complainant's  shoe  outside  of  the  saloon ;  that  he  was  sober, 
and  that  he  noticed  Curran's  appearance,  and  he  was  sober, 
and  he  could  not  tell  that  he  looked  as  if  he  had  been  in  a  fight; 
that  "his  condition  was  the  same  as  a  man  who  would  be  behind 
a  bar.  He  had  no  jacket  or  apron  on.  His  clothes  were  not 
torn.  There  was  no  blood  on  his  hands  that  I  saw.  •  •  ♦ 
I  did  not  see  any  blood  in  the  saloon.  The  blood  was  outside 
of  the  saloon,  where  he  (referring  to  the  complainant)  had 
been  sitting,  and  all  along  the  sidewalk  to  Watts  street.  •  •  • 
The  trail  of  blood  led  from  Watts  street  to  the  store.  The  wit- 
ness Johnson  was  recalled,  and  went  over  his  former  testimony, 
only  adding  that  he  saw  the  defendant  give  the  complainant  a 
shove  out  of  the  saloon,  out  of  a  side  door;  that  he  did  not  see 
nnv  individual  strike  the  complainant;  that  he  did  not  see 
O'Regan,  the  barkeeper,  there.    The  complainant,  however,  on 
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further  cross-examination,  testified  that  O'Regan  waa  there  on 
that  night,  but  that  he  was  not  the  one  attending  to  the  bar; 
that  he  had  no  trouble  out  on  West  street  with  a  man  named 
Kelleher,  who  was  in  court,  and  whom  he  identified  as  one  of 
those  in  the  saloon  that  night;  that,  after  he  had  been  thrown 
out,  he  saw  Kelleher,  did  not  have  a  fight  with  him  on  the  cor- 
ner, but  that  Kelleher  invited  him  to  come  in  and  wash  the 
blood  off,  and,  when  he  refused,  Kelleher  struck  him,  and  kicked 
bim  again.  "I  did  not  have  any  fight  with  him.  He  struck  me^ 
and  sneaked  inside  again."  Kelleher  was  called,  and  stated 
that,  going  along  West  street  that  morning,  he  was  accosted 
by  complainant,  who  demanded  a  drink,  and  called  him  some 
vile  name,  and  got  hold  of  him  by  the  coat,  and  threw  him 
down,  and  struck  him,  whereupon  Kelleher  struck  the  com- 
plainant; that  they  clinched,  "and  he  got  kind  of  the  best  of 
me  in  the  clinch.  I  got  up  in  self-defense,  and  hit  him  in  de- 
fending myself."  The  witness  Murphy,  who  said  he  was  a 
laborer  on  pier  36,  testified  that,  on  that  morning,  he  saw  the 
complainant  and  Kelleher  fighting,  and  that  it  was  about  twen- 
ty minutes  to  six  o'clock  that  it  occurred. 

We  have  thus  summarized  the  entire  evidence  for  the  pur- 
pose of  showing  the  inconsistencies  in  the  statements  made  by 
the  complainant  and  his  witness  as  to  the  time  and  place  of  the 
occurrence,  and  the  number  of  witnesses,  whose  testimony,  if 
at  all  credible,  entirely  outweighs  and  destroys  the  force  and 
effect  of  any  inferences  to  be  drawn  in  favor  of  the  views  that 
the  complainant  was  assaulted  by  the  defendant  in  his  store 
on  that  morning.  In  this  connection  it  must  be  remembered 
that  the  trial  took  place  on  the  Friday  succeeding  the  date  of 
the  alleged  assault,  so  that  the  facts  were  fresh  in  the  memory 
of  all.  There  was  no  effort  made  to  impeach  any  of  the  wit- 
nesses for  the  defendant,  all  of  whom,  thoufrh  poor,  seemed  to 
be  credible  men;  and,  on  the  part  of  the  complainant,  we  have 
the  fact  that  he  himself  testifies  to  having  been  engaged  in  a 
game  of  dice  from  one  to  five  o'cloik  in  the  morning,  and  to  bav- 
•  ing  had,  at  least,  eight  or  nine  driiiks  during  that  time;  and 
we  must  take  this  into  consideration  in  determining  how  far 
we  should  credit  his  statement  that  he  was  perfectly  sober, 
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and  therefore  able  to  tell  exactly  bow  and  in  what  manner  he 
was  assaulted.  The  other  witness  for  the  people,  who  was  also 
a  colored  man,  says  that,  from  the  time  the  defendant  shoved 
the  complainant  out  of  the  door,  no  other  person  interfered 
witli  him.  This,  however,  is  contradicted  by  the  complainant 
himself,  who  says  that  he  was  invited  back  by  Kelleher  to  wash 
the  blood  off  his  face,  and  that,  upon  refusing,  Kelleher  went 
out,  and  struck  him,  and  then  "sneaked  ba<?k,"  as  he  terms  it, 
into  the  saloon;  and  this  is  directly  contradictory  of  the  com- 
plainant's witness'  story  that  he  saw  no  one  strike  the  complain- 
ant, and  that  no  one  without  his  seeing  it  could  have  struck 
him  after  he  was  shoved  out  of  the  store.. 

Upon  the  question  of  time  the  defendant  is  also  supported  by 
the  probabilities.  If  the  complainant  received  his  injuries  at 
five  o'clock  in  the  morning,  no  explanation  is  furnished  why  it 
took  until  six  o'clock  to  obtain  an  officer,  when,  according  to  the 
latter's  testimony,  the  station  house  was  directly  opposite  the 
defendant's  saloon,  or  why  the  plaintiff,  after  being  so  assault- 
ed, Should  have  remained  in  the  immediate  vicinity  during  all 
that  period.  We  think  the  testimony  shows  either  that  the 
complainant  was  injured  in  the  fight  on  West  street,  in  the  man- 
ner detailed  by  two  of  the  defendant's  witnesses,  or,  if  injured 
in  a  saloon,  that  he  has  confused  the  identity  of  the  defendant's 
with  one  of  the  two  or  three  other  saloons  which  were  on  the 
same  block.  However  this  may  be,  in  view  of  the  inconsisten- 
cies in  the  testimony  of  the  witnesses  for  the  people,  and  the. 
strong  defense  which  was  presented  by  the  defendant,  not  only 
supporting  his  denial  of  having  been  guilty  of  the  assault,  but 
consistent  with  such  defense,  we  think  that  the  evidence, 
unless  we  are  to  discredit  entirely  the  sworn  testimony  of  unim- 
peached   witnesses,  clearly  preponderated   in   defendant's  favor 

Upon  the  facts,  therefore,  we  think  the  judgment  was  wrong, 
and  that  it  should  be  reversed,  and  the  prisoner  discharged. 

All  concur. 
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December,  1895. 
PEOPLE  V.  CARLO  CASEGEANDA. 

(78  8.  B.  445.) 

Evidence — Judicial  notice. 

Judicial  notice  will  not  be  taken  of  a  city  ordinance.  It  must  be 
proved  in  the  manner  prescribed  by  law«  and  the  burden  of  ita 
proof  reists  with  the  prosecution* 

Appeal  from  a  judgment  conviotlng  the  defendant  of  the  vio- 
lation of  city  ordinances. 

Herman  Stiefel,  for  appellant. 

John  R.  Fellows,  Dist.  Atty.,  for  the  People. 

60FF  (Recorder). — Carlo  Casegeand-a,  the  defendant,  was, 
by  the  city  magistrate,  adjudged  guilty  of  a  violation  ^f  section 
33  of  the  corporation  ordinances  of  1880,  in  that  he  obstructed 
the  sidewalk  with  a  boot-blacking  stand;  and  from  such  judg- 
ment and  conviction  he  appeals.  Several  grounds  of  error  are 
assigned  by  the  appellant,  but  only  one  of  them  is  necessary 
to  a  consideration  of  the  case  as  presented  by  the  return.  The 
complainant,  as  captain  of  the  police,  was  thus  examined: 

"Q.  Are  you  familiar  with  section  33  of  the  city  ordinance? 
A.  I  have  a  copy  here  of  the  amended  ordinance  of  1884.  (Copy 
of  ordinance  offered  in  evidence.  Objected  to  on  the  ground 
that  the  ordinance  now  offered  in  evidence  is  not  properly  cer- 
tified, as  required  by  section  941  of  the  Code  of  Civil  Procedure. 
Objection  overruled.    Exception.)", 

If  there  was  something  denominated  an  ordinance  offered  in 
evidence,  the  return  does  not  show  what  the  ordinance  was; 
and,  if  the  defendant  was  convicted  of  a  misdemeanor  for  vio- 
lating an  ordinance,  and  there  was  no  evidence  of  the  declara- 
tions or  the  mandates  or  the  prohibitions  of  that  ordinance,  of 
what  could  he  be  convicted  of  violating?  An  ordinance  is  not 
VoL.IX-17' 
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a  statute,  of  which  judicial  notice  must  be  taken.  It  must  he 
proved  in  the  manner  prescribed  by  law,  and  the  burden  of  its 
proof  rests  with  the  prosecution,  the  same  as  the  proof  of  any 
other  fact  necessary  to  sustain  the  prosecution.  Two  facts  are 
necessary  to  be  proven  in  such  a  prosecution :  First,  the  fact  of 
the  existence  of  the  ordinance  claimed  to  have  been  violated; 
and,  second,  the  fact  constituting  the  violation.  Section  941 
of  the  Code  of  Civil  Procedure  prescribes  that  an  ordinance 
may  be  read  in  evidence  from  a  copy  thereof,  certified  by  the 
clerk  of  the  common  council,  or  from  a  volume  printed  by  the 
authority  of  the  common  council.  The  power  of  the  common 
council  to  enact  ordinances  is  limited  by  the  authority  derived 
from  the  legislature  and  in  a  prosecution  for  the  violation  of  a 
city  ordinance  every  fact  necessary  must  be  affirmatively 
proven  and  established  by  the  record.  There  is  no  legal  evi- 
dence upon  which  this  conviction  can  be  sustained. 
Judgment  reversed. 

NOTE  ON  "PEOOF  OP  CITY  OEDINANCE.'* 

i  Production  of  copy  of  ordinance  hy  city  clerk,  with  certificate  of 
passage,  record  and  publication  attached,  is,  in  absence  of  objection^ 
sufficient  proof  of  ordinance.    People  v.  Wilson,  41  S.  B.  765. 


December  28, 1895. 

PEOPLE  ex  rel.  JOHN  LAIRD  v.  JOHN  W.  HANNAN,  as 

Sheriff,  etc. 

(73  S.  R.  246.) 

1.  Criminal  law — Information. 

An  information,  which  does  not  desififnate  any  crime  or  any  of 
the  elements  of  a  particular  crime,  does  not  answer  requirements 
;        of  section  145  of  Code  of  Criminal  Procedure, 
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2.  Same. 

An  information  charging,  npon  information  and  belief  that,  on 
divers  days  within  the  last  two  years  at  a  certain  place,  divers  per- 
sons, whose  names  are  unknown,  wrongfully  and  unlawfully  did 
catch  and  take  certain  fish  in  a  manner  and  by  means  other  than 
angling,  to  wit,  with  nets,  in  violation  of  the  game  laws  of  this 
state,  is  insufficient  to  give  the  justice  jurisdiction  of  the  subject- 
matter  of  any  crime,  or  to  authorize  him  to  conduct  any  investiga- 
tion. 

3.  Same — Subpoena. 

In  such  case,  he  is  wholly  without  authority  to  subpoena  a  wit- 
ness or  to  examine  him  under  oath,  or  to  compel  him  to  answer. 

Appeal  from  an  order  discharging  relator  on  habeas  corpus. 

On  or  about  the  31st  day  of  May,  1805,  one  Edwin  I.  Brooks 
made  complaint  before  Edwin  C.  Smith,  a  justice  of  the  peace 
in  and  for  tihe  town  of  Brighton,  Monroe  county,  that  the  game 
laws  of  the  state  had  been  violated  within  the  county  by  divers 
persons  to  him  unknown,  and  asked  that  subpoenas  be  issued 
for  certain  persons  named  in  the  information  sworn  to  by  him. 
The  relator  was  not  one  of  the  persons  so  named.  The  justice 
thereupon  issued  subpoenas  to  various  persons,  one  of  which 
was  served  upon  the  relator,  and  pursuant  thereto  he  duly  ap- 
peared before  the  justice,  on  the  4t?h  day  of  June.  1895.  After 
being  sworn  as  a  witness  in  a  "criminal  action  prosecuted  by 
the  people  of  the  state  of  New  York  against  John  Doe  and 
others,"  the  relator  was  asked  the  following  question:  "Have 
you,  within  the  last  two  years,  seen  any  person  using  any  gill 
net,  or  any  illegal  devices,  for  the  purpose  of  taking  fish  in 
Irondequoit  Bay  or  Oreek,  other  than  yourself."  The  witness 
declined,  under  the  advice  of  counsel,  to  answer  the  question, 
upon  the  ground  that  his  answer  migtht  tend  to  incriminate  him. 
whereupon  the  justice  directed  the  witness  to  answer  the  ques- 
tion, and  upon  his  refusal  so  to  do,  adjudged  him  guilty  of  a 
criminal  contempt,  and  on  the  5th  day  of  June,  1895,  sentenced 
him  to  imprisonment  in  the  jail  of  Monroe  county  for  the  term 
of  thirty  days  On  the  following  day  a  writ  of  habeas  corpus 
was  issued  by  the  special  county  judge  of  Monroe  county,  di- 
rected to  the  sheriff  of  Monroe  county,  requiring  him  to  produce 
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the  relator  in  court,  and  after  ihearing  counsel  for  the  relator 
and  the  people,  an  order  was  made  discharging  the  relator 
from  imprisonment. 

H.  H.  Widner,  Aset.  Dist.  Atty.,  for  appellant 

Werner  &  Harris,  for  respondent. 

ADAMS,  J.— Se<;tion  619  of  the  Code  of  Criminal  Procedure 
makes  a  refusal  to  testify  a  criminal  con>tempt,  the  punishment 
for  which  is  provided  by  section  852  et  seq.  of  the  Code  at  Civil 
Procedure.  It  is  likewise  provided,  by  section  2034  of  the  Code 
of  Civil  Procedure,  that  upon  a  return  to  a  writ  of  habeas  cor- 
pus, the  judge  or  court  shall  not  inquire  into  the  legality  of  any 
mandate,  judgment,  decree,  or  final  order;  but  subdivision  2 
of  section  2032  expressly  excepts  from  the  operation  of  the 
former  section  an  order  to  punish  for  contempt,  and  the  crim- 
inal contempt  defined  in  section  8,  and  referred  to  in  subdivision 
3  of  section  2032  relates  only  to  courts  of  record.  Tthe  judge 
was  therefore  at  liberty  to  inquire  into  the  validity  of  the  pro- 
ceeding before  the  magistrate  in  which  the  relator  was  com- 
mitted, and  a  careful  examination  of  the  record  shows  very 
clearly  that  the  information  upon  which  the  justice  acted  was 
.wholly  insujfficient  to  confer  jurisdiction  upon  him,  and  that,  con- 
sequently, he  was  without  authority  either  to  subpoena  the  rela- 
tor, or  to  compel  him  to  testify,  or  t(  commit  him  for  contempt. 
This  feature  of  the  case  is  commented  upon  so  fully  by  the 
learned  judge  who  granted  the  order  as  to  leave  no  opportunity 
for  this  court  to  add  anything  thereto. 

The  order  appealed  from  should  be  affirmed,  with  f  10  cocrts 
and  disbursements. 

All  concur. 

The  opinion  of  Special  County  Judge  CARNAHAN  was  as 
follows: 

The  relator  In  his  habeas  corpus  proceeding  was  committed 
fo  jail  for  contempt  in  refusing  to  answer  a  question  pro- 
pounded to  him  before  a  justice  of  the  peace  of  the  town  of 
Bn>hton.  An  information.  9o  called,  upon  the  oath  of  Edwin 
I.  Brooks,  had  been  laid  before  the  justice,  charjring,  upon  in- 
formation and  belief,  "that,  on  divers  days  within  the  last  two 
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years,  at  the  town  of  BrightoD,  in  tbis  countj,  divers  persons, 
whose  names  are  unknown,  wrongfully  and  unlawfully  did 
catch  and  take  certain  fish,  to  wit,  bass,  perch,  and  pickerel,  in 
a  manner  and  by  means  other  than  angling,  to  wit,  with  nets. 
Id  violation  of  the  game  laws  of  tbis  state."  Thereupon  the 
justice  issued  subpoenas  to  a  number  of  persons,  and,  among 
others,  to  the  relator.  In  response  to  the  subpoena  the  relator 
appeared  before  the  justice  on  the  4th  day  of  June,  1895,  where- 
upon he  was  asked  the  following  question:  "Have  you,  within 
the  last  two  years,  seen  any  person  using  any  gill  net,  or  any 
illegal  device,  for  the  purpose  of  taking  fish  in  Irondequoit  Bay 
or  Creek,  other  than  yourself?"  The  relator,  having  declined 
to  answer  the  question,  was  committed. 

Passing  by  certain  minor  objections  to  the  commitment, 
which  do  not  seem  to  me  to  be  well  taken,  the  main  quesition 
remains,  whether  the  justice  had  jurisdiction,  upon  the  inform- 
ation laid  before  him,  to  take  any  proceedings.  It  was  claimed 
upon  the  argument  that  the  subpoena  was  issued  upon  the  in- 
formation, and  upon  certain  depositions  of  other  persons  taken 
before  the  justice  on  the  1st  day  of  June.  It  does  not  appear, 
however,  whether  the  subpoena  was  issued  before  or  after  those 
depositions  were  taken,  and  that  this  claim  was  an  after- 
thought appears  from  the  recitals  in  the  commitment,  wherein 
it  is  stated  that  the  relator  was  subpoenaed  pursuant  to  the  said 
information.  Section  145  of  the  Code  of  Criminal  Procedure 
defines  an  information  as  "the  allegation  made  to  magistrate 
that  a  person  has  been  guilty  of  some  designated  crime."  Sec- 
tion 148  of  the  Criminal  Code  provides  that  when  an  informa- 
tion is  laid  before  a  magistrate,  of  the  commission  of  a  crime, 
he  must  examine  upon  oath  the  informant  or  prosecutor,  and 
:iny  witnesses  he  may  procure,  etc.  For  the  purpose  of  ex- 
amining such  witnesses,  the  magistrate  has  power  to  issue 
subpoenas.  There  may  be  two  stages  in  the  proceeding  for  the 
arrest  of  a  person  charged  with  an  offense;  the  first  stage  con- 
sisting of  the  investigation  preliminary  to  the  issuing  of  the 
warrant,  and  the  second  the  issue  of  the  warrant  upon  the  orig- 
inal informalion,  supplemented  by  the  depositions  of  witnesses 
taken.    While  the  Code  provides  that  an  information   shall 
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allege  that  a  person  has  been  guilty  of  some  "designated*^ 
crime,  yet  it  is  clear  that  it  does  not  contemplate  that  the  in- 
formation shall  in  all  cases  show  all  that  is  necessary  to  au- 
thorize an  arrest.  But  there  should  be  sufficient  particularity 
to  at  least  point  to  the  commission  of  a  "designated"  crime,  and 
to  make  it  probable  that  further  investigation  would  lead  to  the 
discovery  of  a  "designated"  crime;  and  a  crime  is  not  desig- 
nated within  the  language  of  this  section  of  the  Code  by  simply 
naming  a  class  of  ofifenses.  Some  item  of  the  approximate 
place  or  the  approximate  time  of  the  commission  of  an  offense 
should  be  given,  or  an  indication  of  the  supposed  offender. 

The  information  in  question  does  not  answer  these  require- 
ments, as  it  does  not  designate  any  crime  or  any  of  the  elements 
of  a  particular  crime.  It  amounts  only  to  a  statement  of  the 
belief  of  Brooks  that,  at  some  indeterminate  time  within  two 
years,  at  some  indeterminate  place  in  the  town  of  Brighton,  by 
some  person  unnamed  and  undescribed  in  any  way,  an  offense 
against  the  game  laws  was  committed.  It  is,  of  course,  quite 
possible  that  there  have  been  breaches  of  the  game  laws  in  the 
town  of  Brighton,  as  in  other  towns  of  the  country.  Likewise, 
it  is  probably  a  fact  that,  within  the  last  two  years,  the  crime 
of  petit  larceny  has  been  repeatedly  committed  in  the  city  of 
Rochester,  and  has  not  been  punished;  but,  would  a  magistrate, 
that  allegation  having  been  laid  before  him  under  oath,  have 
power  to  investigate  the  entire  city  of  Rochester?  If  the  con- 
tention of  the  defendant  in  this  case  is  correct,  then  any  man 
may  lay  an  information  before  a  magistrate,  charging  that  it 
is  his  belief  that  some  particular  class  of  crimes  has  been  com- 
mitted within  the  period  of  statutory  limitation  within  a  par- 
ticular locality.  He  need  have  no  basis  for  his  belief  other 
llian  his  experience  of  the  frailties  of  human  nature;  aind  yet, 
upon  such  information,  a  magistrate  could,  by  compulsory  pro- 
cess, drag  every  citizen  of  that  region  before  him  to  tell  whether 
he  has  any  knowledge  of  the  commission  of  any  such  crime; 
and  ft  seems  to  me  apparent  that  some  such  drag-net  method 
of  investigation  was  adopted  in  this  case,  else  why  was  such  a 
broad  question  put  to  the  relator?  Undoubtedly,  the  oflBcers 
charged  with  the  due  execution  of  the  game  laws  have  arduous  ^ 
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duties  to  perform.  Quite  probably  it  is  very  dlflBcult  to  dis- 
cover evidence  upon  wMoh  to  make  arrests  amd  gain  oon- 
victious.  And  I  do  not  thiuk  they  should  be  allowed  tbis 
method  of  surmounting  their  difficulties.  While  it  is  of  great 
importance  that  the  laws  should  be  enforced,  it  is  of  just  as 
great  importance  that  the  exercise  of  inquisitorial  power  should 
be  prevenited. 

The  defendant,  to  sustain  his  position,  cites  the  case  of  Peo- 
ple V.  Hicks,  15  Barb.  153.  But  in  that  case  the  comptroller  of 
the  city  of  New  York  made  oath  that,  from  the  examination 
of  documents  in  his  possession  in  his  official  capacity,  criminal 
frauds  had  been  committed  upon  the  public  treasury  of  the 
city,  and  he  stated  the  particular  character  of  one  of  the  frauds 
charged  as  a  specimen  of  the  nature  and  character  of  others 
shown  in  the  documents.  JSuch  an  information  would  be  amply 
euffideut  to  authorize  further  investigation,  and  the  case  cited 
ifi  an  authority  for  the  proposition  that  such  proceedings  as  are 
above  described  in  this  case  should  not  be  tolerated. 

The  information  in  this  case  was  insufficiernt  to  give  the  jus- 
tice jurisdiction  of  the  subject-matter  of  any  crime,  or  to  au- 
thorize him  to  conduct  any  investigation.  He  was,  therefore 
wholly  without  authority  to  subpoena  the  relator,  or  to  examine 
him  under  oath,  or  to  compel  him  to  answer.  The  relator  should 
be  discharged  from  custody. 

NOTE  ON  "CONTEMPT  FROM  DISOBEDIENCE  OP  SUBPOENA 
OR  REFUSAL  TO  TESTIFY." 

Section  619  of  Criminal  Code  makes  a  disobedience  to  a  subpoena,  or 
refusal  to  be  sworn  or  testify,  a  criminal  contempt.  People  ex  rel. 
Munsell  v.  Court,  etc.,  101  N.  Y.  251. 

Disobedience  of  a  subpoena  is  not,  under  our  statute,  a  criminal  of- 
fense, punishable  by  indictment.  Sherwin  v.  People,  92  N  Y  415-  3 
N.  Y.  Cr.  524. 

Section  619  of  Criminal  Code  includes  only  proceedings  for  the  pun- 

^  ishment  of  a  witness,  who  disobeys. a  subpoena  or  refuses  to  be  sworn 

or  testify  in  a  criminal  case.    People  ex  rel.  Munsell  v.  Court,  etc.,  36 

Hun,  280;    People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219;    62  S.  R.  176; 

38  X.  E.  303;   rev'g  59  S.  R.  887,  which  aff'd  60  id.  139. 

It  provides  that,  for  disobedience  to  a  subpoena,  the  witness  may  be 
fi'.  nished  in  the  way  prescribed  by  the  Civil  Code.    People  ex  rel.  Web- 
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Bter  V.  Van  Tassell,  64  Hun,  450;  46  S.  E.  683;  19  Supp.  644;  People  eac 
rel.  Taylor  v.  Forbes,  143  N.  Y.  219;  62  S.  E.  176;  38  N.  E.  303;  rev'^ 
69  S.  E.  887,  which  aff'd  60  id.  136. 


December  28, 1895. 
PEOPLE  V.  THOMAS  N.  MADILL. 

(71  S.  R.  692.) 

L  Statutes — Repeal — Implication. 

Where  a  statute  has  been  amended,  the  portions  omitted  or  al- 
tered are  abrogated  and  cease  to  form  a  part  of  the  statute,  from  the 
time  the  new  act  takes  effect, 

2.  Same. 

statutory  Construction  Act,  which  enacted  that  the  repeal  of  a 
statute  shall  not  affect  the  liability  of  punishment  for  a  crime  com- 
mitted before  the  repealing  act  takes  effect,  and  that  such  crimes 
may  be  punished  as  if  the  repeal  had  not  been  effected,  is  not  bind- 
ing upon  subsequent  legislatures;  but,  in  the  absence  of  anything 
in  the  statute  indicating  a  contrary  intent,  the  legislature,  in  the 
amendatory  act  of  1895  to  section  41  of  the  Penal  Code  is  deemed 
to  have  intended  that  statute  to  have  the  force  and  effect  as  provided 
in  the  Statutory  Construction  Act, 

3.  Same. 

Chapter  721  of  1895,  which  amends  section  41  of  the  Penal  Code 
by  adding  the  words,  "punishable  by  imprisonment  for  not  more 
than  one  year,"  repealed  such  section,  in  so  far  as  it  permitted  a 
fine. 

4.  Same — Retroac-tive. 

Such  amendment  did  not  affect  the  punishment  for  bribery  com- 
mitted before  it  took  effect,  though  the  indictment  was  found  after 
that  time. 

Appeal  from  an  order  sustaining  a  demurrer  to  the  indict- 
ment. 


Digitized  by 


Google 


PEOPLE  V.   HADILL.  ,  1S7 

r 

i    Ledyard  P.  Hale,  for  the  People. 
I 
C.  A.  Kellogg,  for  responden-tB. 

PUTNAM,  J.— Section  41  of  the  Penal  Code,  in  force  prior 
to  September  1, 1895,  provided  that  "any  person  who,  •  •  ♦ 
(2)  by  bribery,  menace,  or  other  corrupt  means,  directly  or  in- 
directly attempts  to  influence  the  vote  of  any  person  entitled 
to  vote  at  such  caucus  or  convention,  *  •  •  is  guilty  of  a 
misdemeanor."  By  chapter  721,  Laws  1895,  which  took  effect 
September  Ist,  it  was  enacted  that  "section  41  of  title  5  of  the 
Penal  Code  is  hereby  amended  »o  as  to  read  as  follows."  The 
amendment  was  by  adding  after  the  words  "is  guilty  of  a  mis- 
demeanor" the  words  "punishable  by  imprisonment  for  not 
more  than  one  ji^ear." 

Defendants  were  indicted  on  October  8, 1895,  under  the  pro- 
visions of  section  41,  supra,  for  the  alleged  offense  of  bribery 
committed  on  the  21st  day  of  August,  1895.  Under  the  law  in 
force  when  the  offense  was  committed,  he  was  punishable, 
under  the  provisions  of  section  15  of  the  Penal  Code,  by  fine  or 
imprisonment.  Under  the  amendment  of  1895,  in  foree  when 
the  indictment  was  found,  the  punishment  for  the  offense  was 
imprisonment  only.  It  has  been  held  that  where  a  statute  ha» 
been  amended,  as  in  this  case,  the  portions  omitted  or  altered 
are  abrogated,  and  cease  to  form  a  part  of  the  statute,  from  the 
time  the  new  act  takes  effect.  Moore  v.  Mausert,  49  N.  Y.  332; 
In  re  Prime,  136  id.  347;  49  St.  Rep.  658.  The  court  below  held 
that,  as  the  crtatute  in  force  when  the  indictment  was  found 
prescribed  a  different  punisihment  from  that  fixed  by  the  law  at 
the  time  the  offense  was  committed,  the  principle  established 
in  Hartung  v.  People,  22  N.  Y.  95,  applied;  that  the  defendant 
could  not  be  punished  under  the  repealed  statute  in  force  when 
the  crime  was  alleged  to  have  been  committed,  nor  under  the 
new  law  existing  when  the  indictment  was  found.  The  case  of 
Mon.flreon  v.  People,  55  N.  Y.  613,  cited  by  appellant's  counsel, 
cannot  be  held  to  sustain  his  contention.  The  effect  of  that 
don'«ion  was  not  to  chanjre  the  rule  establislhed  in  Hartung  v* 
People,  but  rather  to  reaffirm  the  same  doctrine.  In  the  Mon* 
Vol.  XI— 18 
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goon  Case,  the  repealed  statute  referred  to  was  by  its  terms 
applicable  only  to  those  who  should  thereafter  commit  the  pro- 
hibited ofifense.  In  his  opinion,  Allen,  J.,  states  that  if  the  re- 
pealing act  had  been  general  in  its  terms,  and  had  not  been  re- 
stricted to  offenses  thereafter  committed,  it  might  have  oper- 
ated as  a  repeal  of  t<he  old  law  as  applicable  to  offenses  com- 
mitted prior  to  the  repealing  act;  and  he  notices  the  distinction 
between  a  repeal  by  an  amendment  to  a  prior  law,  as  in  the 
Ilartung  Case,  and  also  in  this  case,  and  a  repeal  effected  by  a 
new  statute,  applicable  by  its  terms  to  future  offenses. 

We  are  called  upon  to  determine  whether,  in  this  case,  the 
repealing  act  in  question  had  the  effect  of  abrogating  section 
41  of  the  Penal  Code  so  far  as  applicable  to  offenses  committed 
before  such  act  took  effect,  or  whether  the  amended  section 
should  be  deemed  to  relate  only  to  future  offeoases,  leaving 
section  41,  as  before  the  amendment,  to  apply  to  acts  done  be- 
fore the  repealing  law  took  effecft.  The  question  is  as  to  the 
intent  of  the  legislature  in  enacting  the  amendment  in  ques- 
tion. Smith  V.  People,  47  N.  Y.  330-338.  Chapter  721  of  the 
Laws  of  1895,  which  amended  section  41  of  the  Penal  Code, 
was  enacted  by  the  legislature  May  23,  1895,  and,  as  we  have 
seen,  went  into  effect  on  September  1st,  thereafter.  It  is  diffi- 
cult to  believe  that  the  legislature,  in  fact,  intended  to  relieve, 
by  the  act,  all  persons  from  punishment  doing  acts  in  violation 
of  the  provisions  of  section  41  as  then  in  force,  both  before  and 
after  the  passage  of  the  amendatory  act,  unless  indicted  and 
tried  before  September  1,  1895.  It  is  proper  to  bear  in  mind 
that  the  amendment  effected  by  chapter  721,  supra,  was  of  a 
section  of  a  Code  which  provided  that  "nothing  contained  in  any 
provision  of  this  Code  applies  to  an  offense  committed  or  other 
act  done  at  any  time  before  this  Code  takes  effect.  Such  an 
offense  mnst  be  punished  according  to  and  such  act  must  be 
governed  by  the  provisions  of  law  existing  when  it  is  done  or 
committed  in  the  same  manner  as  if  this  Code  had  not  been 
passed."  Pen.  Code,  §§  2,  719.  It  is  held  in  Smith  v.  People, 
47  N.  Y.  339,  Hhat  on  the  question  of  the  intent  of  the  legislature 
In  enacting  a  statute,  acts  in  pari  materia  passed  before  or  after 
the  contemporaneous  legislation,  although  not  precisely  in  pari 
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materia,  may  be  considered.  So,  I  think,  in  this  case  the  fact 
that  the  repeal  in  question  was  effected  by  an  amendment  of 
the  Code  containing  the  above  provislcn  may  be  proi>erly  con- 
Bidered.  Chapter  721,  supra,  had  the  effect  of  repealing  to  a 
certain  extent  section  41,  supra.  The  amended  section  created 
by  the  new  statute  of  1895,  was  incorporated  into  a  Code  which 
provided  that  ''nothing  contained  in  any  provision  of  this  Code 
applies  to  offenses  committed  •  ♦  •  before  this  Code  takes 
effect."  Can  the  legislature,  in  1895,  be  deemed  to  have  in- 
tended to  apply  this  provision  to  the  new  section  incorporated 
into  and  made  a  part  of  the  Code  by  chapter  721,  supra? 
j  Our  attention  is  called  to  the  provisions  of  chapter  677,  Laws 
1892,  known  as  the  "Statutory  Construction  Act.'* 

Section  1  is  as  follows: 
I  "This  chapter  shall  be  known  as  the  statutory  construction 
law,  and  is  appli<;able  to  every  grtatute  unless  its  general  object, 
or  the  context  of  the  language  construed,  or  other  provisions 
of  law  indicate  that  a  different  meaning  or  application  was  in- 
tended from  that  required  to  be  given  by  this  chapter." 
I     Section  31  of  the  same  act  provides : 

"The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or 
impair  any  act  done  or  right  accruing,  accrued  or  acquired,  or 
liability,  penalty,  forfeiture,  or  punishment  incurred  prior  to 
the  time  such  repeal  takes  effect,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  ex- 
cent  as  if  such  repeal  had  not  been  affected." 

The  legislature,  therefore,  by  the  act  of  1892,  laid  down  a  rule 
of  statutory  construction  applicable  to  all  future  statutes.  The 
act  did  not  attempt  to  interfere  in  any  manner  \\ith  future  leg- 
islation, but  simply  prescrLbed  a  rule  of  construction  appli- 
cable when  not  inconsistent  with  the  general  object  of  the 
subsequent  statute,  or  the  language  construed  or  other  pri- 
vision  of  the  repealing  law  indicating  a  different  intent.  I 
think  the  act  of  1892  may  be  properly  considered  on  the  ques- 
tion of  the  intent  of  the  legislature  of  1895  in  amending  section 
41  of  the  Penal  Code.  The  predecessor  of  that  legislature  had 
in  1892  enacted  that  the  repeal  of  a  statute  shall  not  affect  the 
liability  to  punishment  for  a  crime  committed  before  the  re- 
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pealing  act  takes  effect,  but  that  such  crimes  may  be  punished 
as  if  the  repeal  had  not  been  effected.  The  act  of  1892  was  not 
binding  upon  the  legislature  of  1895.  That  legislature  could 
give  any  repealing  act  such  force  and  effect  as  it  desired.  But, 
in  the  absence  of  anything  in  the  statute  indicating  a  contrary 
intent,  I  think  the  legislature,  in  the  amendatory  act  of  1895, 
should  be  de<^med  to  have  intended  that  statute  to  have  the 
force  and  effect  as  provided  in  the  rule  adopted  by  it  in  1892. 

It  was  held  in  Re  Howe,  48  Hun,  235;  16  St.  Rep.  555;  and 
112  N.  Y.  100;  20  St.  Rep.  477,  that  the  act  of  1830  (which 
provided  that  a  law  passed  by  the  legislature,  unless  a  different 
time  is  prescribed  therein,  shall  take  effect  on,  and  not  before, 
twenty  days  after  its  final  passage,  as  certified  by  the  secretary 
of  state)  controlled  future  legislation.  In  that  case  the  act 
considered  provided :  "After  the  passage  of  this  act  all  property 
shall  pass  by  will,"  etc.  The  act  was  passed  June  10,  1895. 
It  was  held  that  it  did  not  take  effect  until  June  30th.  Had  it 
not  been  for  the  statute  of  1830,  the  act  considered  in  the  case 
cited  would  have  taken  effect  on  the  date  of  its  passage.  1 
Kent,  Ck)mm.  454-457.  The  question  in  the  case  cited  was  as 
to  the  intent  of  the  legislature,  in  1885,  in  enacting  the  law 
under  consideration.  It  is  held  that  the  court  would  not  pre- 
sume an  intent  to  change  a  rule  adopted  by  the  legislature  in 
1830,  unless  the  legislative  intent  to  do  so  is  expressed  in  un- 
ambiguous language.  The  above  authority  shows  that  a  legis- 
lature may  adopt  a  rule  that  will  affect  future  legislation.  So 
I  see  no  reason  to  doubt  that  it  may  provide  as  to  when  a  re- 
I)ealing  statute  shall  take  effect,  when  sudh  statute  does  not 
indicate  a  contrary  intent.  The  legislature,  in  1892,  adopted  a 
rule  of  construction,  yet  in  force.  1895  it  passed  a  repealing 
statute.  The  question  is  as  to  the  legislative  intent.  -I  think 
the  legislature  must  be  deemed  to  have  intended  the  act  of 
1895  to  be  subject  to  the  rule  of  construction  it  had  enacted  in 
1892. 

The  learned  counsel  for  the  respondents  calls  our  attention  to 
the  remarks  of  Allen,  J.,  in  Mongeon  v.  People,  supra,  that  the 
legislature  could  not  declare  in  advance  the  intent  of  subse- 
quent legislatures,  or  the  effect  of  subsequent  legislation  upon 
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existing  statutes.  The  remark  quoted  was  entirely  obifer.  The 
court  held  in  that  case  that  the  act  of  December  10, 1828,  related 
solely  to  the  acts  repealed  by  it,  and  the  effect  of  the  Revised 
Statutes  then  adopted  upon  the  punishment  and  proceeding 
under  the  statute  so  repealed;  in  other  words,  that  the  lan- 
guage of  the  act  of  1828  did  not  apply  to  the  statute  under 
consideration  in  that  case.  So  it  was  held  in  Wiles  Laundering 
Co.  V.  Hahlo,  105  N.  Y.  234-243;  7  St  Rep.  7,  that  the  provisions 
of  the  act  of  1828  related  only  to  the  acts  repealed  by  that  stat- 
ute, and  have  no  effect  on  subsequent  legislation.  Hence,  as 
the  act  of  1828  did  not  relate  to  the  statute  construed  in  the 
MongeoQ  Case,  the  remarks  of  the  distinguished  judge  who 
delivered  the  opinion  of  the  court  above  quoted  merely  express- 
ed his  opinion.  An  examination  of  the  act  of  1828  will  show 
the  distinction  between  that  statute  and  the  one  under  consid- 
eration. The  act  of  1892,  by  its  terms,  is  made  applicable  to  all 
future  statutes.  It  will  be  seen  from  the  opinion  of  Andrews, 
J.,  in  Lazarus  v.  Met.  E.  Railway  Co.,  145  N.  Y.  581;  65  St.  Rep. 
523,  that  while  holding  that  the  general  rule  prescribed  in  the 
statutory  construction  act  was  not  applicable  to  a  law  changing 
the  practice  in  an  actiouj  he  assumed  that  such  rule,  in  a  proper 
case,  would  operate  upon  retrospective  legislation. 

I  conclude,  therefore,  although  with  some  doubt,  that  the 
legislature,  in  enacting  chapter  721,  Laws  1895,  acted  with  ref- 
erence to  the  act  of  1892,  in  which  it  had  laid  down  a  rule  for 
the  construction  of  statutes,  and  oannot  be  deemed  to  have  in- 
tended that  the  amendments  of  section  41  of  the  Penal  Code 
should  apply  to  offenses  committed  when  the  act  took  effect. 

The  judgment  should  be  reversed,  and  demurrer  overruled. 

MAYHAM,  P.  J.,  concurs  in  result;  HERRICK,  J.,  con- 
curs. 

NOTE  ON  "KEPEAL  BY  A^rEXDMENT/» 

Act,  which  amends  former  statute  "so  as  to  read  as  follows,"  is  re- 
enactment  of  such  statute  as  amended.  People  ex  rel.  Strouph  v.  Board 
of  Co.  Canvassers,  143  N.  Y.  84;  60  8.  B.  467;  afTg  77  Hun,  372;  60  S.  K. 
410. 
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December  28, 1895. 

PEOPLE  V.  ALBIN  GERBER. 

(71  8.  K,  730.) 

Game  law — Deer  and  venieon. 

The  closingr  words  of  section  41,  chap.  488  of  1892,  arc  limited  in 
their  application  to  that  part  of  the  section  which  prohibits  posses- 
sion between  the  first  and  fifteenth  days  of  November. 

Appeal  from  a  judgment  in  favor  of  defendant. 

Charles  H.  Knipp,  for  appellant. 

A.  S.  Kendall,  for  respondent. 

LEWIS,  J. — This  action  was  brought  to  recover  a  penalty  of 
f  100  for  a  violation  of  the  act  for  the  preservation  of  wild  ani- 
mals in  the  state  of  New  York  (Laws  1892,  dhap.  488). 

It  is  provided  by  section  40  of  said  act  that  wild  deer  shall 
not  be  killed  between  the  1st  day  of  November  and  the  15th  day 
of  August  following. 

Section  41  is  as  follows: 

"Deer  or  Venison,  When  not  to  be  Possessed.  Wild  deer  or 
venison  shall  not  be  possessed  or  sold  between  the  15th  day  of 
November  and  the  15th  day  of  August  following,  and  possession 
thereof,  between  the  1st  day  of  November  and  the  15th  day  of 
November  is  forbidden,  and  shall  be  deemed  a  violation  of  this 
sertion,  unless  it  be  proved  by  the  possessor  or  seller  that  suob 
deer  or  venison  was  killed  within  the  lawful  period  for  killing, 
ibr  out  of  the  state." 

By  section  51  of  the  act,  a  violation  of  provisions  of  the  act  is 
made  a  misdemeanor,  and,  in  addition,  the  violator  of  sections 
40  to  48,  inclusive,  is  liable  to  a  penalty  of  flOO  for  each  viola- 
tion. 

The  action  was  tried  at  the  Steuben  circuit,  before  the  court, 
without  a  jury.    The  facts  were  stipulated  and  are  as  follows: 
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On  the  3d  day  of  January,  1893,  the  defendant  herein  had  in 
his  possession,  and  offered  and  exposed  for  sale,  at  his  market 
or  place  of  business,  in  tbe  city  of  Ck)rning,  county  of  Steuben, 
and  state  of  New  York,  the  carcass  of  one  wild  deer  or  venisooi, 
which  waa  killed  outside  the  limits  of  the  state  of  New  York; 
which  was  the  carcass  mentioned,  as  alleged  in  the  complaint. 
The  trial  court,  upon  these  facts,  held  and  decided  that  the  de- 
fendant was  not  guilty  of  violation  of  the  act,  and  dismissed 
the  plaintiff's  complaint;  and  from  the  judgment  entered  upon 
such  decision  this  appeal  was  taken. 

The  disposition  wthich  should  be  made  of  this  case  depends 
upon  whether  the  closing  words  of  section  41,  as  follows,  "un- 
less it  be  proved  by  the  possessor  or  seller  that  such  deer  or 
venison  was  killed  within  the  lawful  period  for  killing,  or  out 
of  the  state,"  apply  to  and  qualify  the  whole  of  said  section, 
as  is  contended  by  the  defendant,  or  are  limited  in  their  appli- 
cation to  that  part  of  the  section  which  prohibits  possession 
between  the  1st  and  15th  days  of  November,  as  is  claimed  by 
the  appellant.  We  incline  to  the  opinion  that  the  latter  is  the 
correct  construction.  Such  construction,  we  think,  accords 
with  the  language  of  the  section,  and  with  its  evident  meaning; 
while  the. other  construction  is  strained  and  unnatural.  If  the 
promoters  of  the  law  intended  that  the  clause  referred  to  should 
apply  to  the  entire  prohibited  time, — ^that  is,  between  the  1st 
day  of  November  and  the  15th  day  of  August  following, — ^they 
were  exceedingly  unfortunate  in  phrasing  the  section.  Had 
such  been  their  intention,  they  could  have  accomplished  their 
purpose  by  simply  providing  that  the  possession  of  wild  deer 
between  the  1st  of  November  and  the  15th  of  August  following 
should  be  deemed  a  violation  of  the  law,  unless  the  person  in 
possession  proved  that  tlhe  killing  took  place  within  the  lawful 
period  for  killing,  or  outside  the  limits  of  the  state.  Giving 
such  a  construction  to  the  section  makes  the  fifteen-day  clause 
entirely  superfluous,  and  of  no  meaning  whatever.  The  stat- 
ute prescribes  two  prohibited  seasons;  one  commencing  No- 
vember 15th,  and  ending  August  loth  following.  During  that 
period  possession  of  deer  or  venison  is  prohibited,  no  matter 
when  or  where  the  animal  may  have  been  killed.    The  other 
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prohibited  season  is  from  the  1st  to  the  15th  of  Novembei, 
during  which  time  possession  shall  be  deemed  a  violation  of 
the  law,  unless  the  possessor  or  seller  shall  prove  that  the  kill- 
ing took  place  within  the  lawful  period  for  killing,  or  outside  of 
the  limits  of  the  state.  The  purpose  of  the  fifteen-day  clause 
is  quite  apparent.  The  law  permitting  the  killing  at  any  time 
from  the  15th  day  of  August  to  the  Ist  day  of  November  fol- 
lowing. It  being  lawful,  therefore,  to  kill  deer  as  late  as  the 
31st  of  October,  it  was  very  properly  provided  that  there  should 
be  a  limited  period  thereafter  for  the  disposition  of  the  car- 
casses of  deer  which  might  be  killed  during  the  last  days  of 
October.  Many  statutes  for  the  preservation  of  wild  animals 
are  found  in  our  statute  books,  and  the  same  general  scheme 
that  was  contained  in  the  act  of  1892  will  be  found  in  many  of 
them. 

It  was  provided  by  section  1  of  chapter  721  of  the  Laws  of 
1871,  that: 

"No  person  shall  have  in  his  possession  or  offer  for  sale  or 
transport  any  moose,  carriboo,  elk  or  wild  deer  or  fresh  veni- 
son, save  only  during  the  months  of  August,  September,  Octo- 
ber, November  and  December.  •  •  ♦  Any  person  offending 
against  any  of  the  preceding  provisions  of  this  section  shall  be 
liable  to  a  penalty  of  f 50.00  for  the  moose,  elk,  carriboo,  deer 
or  fawn  so  killed,  ♦  ♦  •  aaid  may  be  proceeded  against 
in  any  county  of  the  state;  provided,  however,  that  any  person 
may  sell  or  have  in  possession  the  moose,  elk,  carriboo,  or  deer 
aforesaid,  between  the  1st  day  of  January  and  the  1st  day  of 
March,  without  liabilities  to  the  penalties  herein  provided,  in 
case  he  sihall  prove  that  such  game  was  killed  outside  the  limits 
of  this  state,  and  at  some  place  where  the  law  did  not  prohibit 

It  cannot  be  doubled  that  this  latter  provision  of  the  section 
had  reference  only  to  the  time  between  the  1st  of  January  and 
the  1st  of  March. 

Sections  7,  8  and  33  of  the  act  of  1871  were  construed  in 
Phelps  V.  Racey,  60  N.  Y.  10.  An  action  was  brought  to  re- 
cover penalties  for  a  violation  of  said  sections.  It  was  charged 
in  the  complaint  that  tihe  defendant  had  in  his  possession,  and 
exposed  for  sale,  in  the  city  of  New  York,  100  quail  on  the  19th 
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day  of  March,  1873.  The  answer  admitted  the  allegations  in 
the  complaint,  but  alleged  that  defendant  had  invented  an  ap- 
paratus to  preserve  game,  and  that  the  game  specified  in  the 
complaint  was  put  up  by  him  in  said  apparatus  in  the  month  of 
December,  1872,  when  the  killing  of  it  in  this  ertate  was  not 
proihibited,  or  it  was  received  from  the  states  of  Minnesota  and 
Illinois,  where  the  killing  was  at  the  time  legal.  Plaintiff 
dpTnnrred  to  the  answer,  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense.  The  demurrer  was 
sustained.    The  court,  in  construing  the  sections,  said: 

"With  the  policy  of  the  statute  in  question  we  have  no  con- 
cern, but  that  the  acts  complained  of,  viz.,  having  in  posses- 
sion certain  game  birds  after  the  1st  of  March,  although  killed 
prior  to  the  prohibited  time,  or  brought  from  another  state, 
where  the  killing  was  not  prohibited,  is  within  the  restraint  of 
the  statute,  there  can  be  no  doubt.  The  sevenith  section  de- 
clares that  no  person  shall  kill,  or  expose  for  sale,  or  have  in  his 
or  her  possession,  after  the  same  has  been  killed,  any  quail, 
between  the  1st  day  of  January  and  the  20tih  day  of  October, 
under  the  penalty  of  $25.  The  eighth  section  conitains  a  similar 
provision  relative  to  ruffed  grouse  or  partridge,  and  pinnated 
grouse  or  prairie  chickens,  fixing  the  time  between  the  Ist  of 
January  and  Ist  day  of  September.  The  language  of  the  sec- 
tion is  plain  and  unambiguous;  hence  there  is  no  room  for 
construction.  It  is  a  familiar  rule  that,  when  the  language  is 
clear,  courts  have  no  discretion  but  to  adopt  the  meaning  which 
it  imports.  The  mandate  is  that  'any  person  having  in  his  or 
her  possession,'  between  certain  dates,  certain  specified  game 
killed,  shall  be  liable  to  a  penalty.  The  time  when,  or  the  place 
where,  the  game  was  killed,  or  when  brought  within  the  state, 
or  where  from,  is  not  made  material  by  the  statute,  and  we 
have  no  power  to  make  it  so.  But,  if  the  intent  in  this  respect 
was  doubtful,  section  33  would  remove  it.  That  section  pro- 
vides that  persons  selling  or  in  possession  of  game  s?hall  not  be 
liable  to  the  penalty  up  to  the  Ist  day  of  March,  provided  they 
prove  that  it  was  killed  before  the  prohibited  time  or  outside 
of  the  limits  of  the  state,  where  the  killing  was  not  prohibited. 
Provision  is  made  by  this  section  for  the  oases  supposed  not  to 
Vol.  XI-19 
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be  within  the  purview  of  the  seventh  or  eighth  aection,  but  it  i» 
clear  that  the  legislature  did  not  suppose  but  intended  to  qual- 
ify those  sections  by  allowing  possession  to  continue,  and  a  sale 
of  game,  lawfully  killed  or  acquired,  for  two  months,  but  after 
that  period  the  inhibition  is  absolute." 

The  acts  of  1892  and  1871  are  in  substance  quite  similar.  The 
case  referred  to  is  authority  for  the  construction  which  we  are 
inclined  to  give  to  the  section  in  question.  Plaintiff,  upon  the 
facts,  was  entitled  to  a  judgment  against  the  defendant  for  the 
|100  claimed  in  the  complaint. 

The  judgment  appealed  from  should  be  reversed,  and  new 
trial  granted;  costs  to  abide  the  event. 

WARD,  J.,  concurs;   BRADLEY,  J.,  dissents. 


December  26, 1895. 

PEOPLE  ex  rel.  BERT  FORBES  v.  JOHN  MARKELL,  as 

Superintendent,  etc. 

(71  S.  R.  734.) 

1.  Criminal  law — Judgment. 

In  police  courts,  there  is  but  one  mode  of  rendering  judgment 
and  that  is  by  pronouncing  sentence.  And  the  only  record  of  judg- 
ment is  the  certificate  of  the  sentence  pronounced, 

2.  Same — Jurisdiction. 

Where  the  imprisonment  is  under  actual  process,  valid  on  its  face,, 
it  will  be  deemed  prima  facie  legal,  and  the  prisoner  must,  under 
habeas  corpus  proceedings,  assume  the  burden  of  impeaching  its 
validity  by  showing  a  want  of  jurisdiction  in  the  magistrate  or 
court  whence  it  emanated. 

3.  Same — Habeas  corpus. 

Where  the  police  justice  has  jurisdiction  of  the  person  and  sub- 
ject-matter, the  relator  has  no  basis  for  relief  on  a  writ  of  habeas 
corpus. 
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r 

Appeal  from  an  order  diBmissing  a  writ  of  habeas  corpus 
and  remanding  relator. 

Hopkins  &  Bandy,  for  appellant. 

George  W.  Standen,  for  respondent. 

MERWIN,  J. — In  the  petition  of  the  relator  for  a  writ  of 
habeas  corpus,  it  is  alleged  that  he  is  held  on  a  commitment 
issued  by  the  police  justice  of  the  city  of  Syracuse,  and  that 
such  commitment  is  illegal  and  void.  There  is  no  specification 
of  any  defect,  except  that  it  is  dated  March  15,  1885.  A  copy 
of  the  commitment  is  attached  to  the  petition,  and,  on  its  face, 
it  is  quite  apparent  that  the  year  of  the  date  should  be  1895, 
and  that  the  defect  was  only  clerical.  No  point  is  made  as  to 
this  on  this  appeal,  or  that  there  is  any  other  defect  upon  the 
face  of  the  paper.  Nor  is  it  claimed  that  the  police  court  did 
not  have  jurisdiction  to  try  the  relator  and  issue  the  commit- 
ment, or  that  the  commitment  is  insuflScient.  The  main  point 
seems  to  be  that  there  was  no  proper  judgment  in  the  police 
court.  By  section  721,  Code  Cr.  Proc,  which  relates  to  proceed- 
ings in  courts  of  special  sessions  and  police  courts,  it  is  provided 
that  when  a  conviction  is  had  upon  a  plea  of  guilty,  or  upon  a 
trial,  the  court  must  make  and  sign  a  certificate  in  substantially 
the  form  as  there  given.  By  section  725  it  is  provided  that  the 
judgment  mnst  be  executed  by  the  sheriff  or  other  proper  officer 
upon  receiving  a  copy  of  such  certificate,  certified  by  the  court 
or  the  county  clerk.  The  commitment  in  the  present  case  was 
a  copy,  certified  as  required  by  section  725,  of  a  certificate  sub- 
stantially in  the  form  as  provided  by  section  721.  Upon  its 
face  it  was  a  judgment.  By  section  723  it  is  provided  that 
within  twenty  days  after  the  conviction  the  court  must  cause 
the  certificate  provided  by  section  721  to  be  filed  in  the  oflQce 
of  the  clerk  of  the  county,  and  by  section  724  it  is  provided 
that  the  certificate  so  made  and  filed,  or  a  certified  copy  thereof, 
is  conclusive  evidence  of  the  facts  stated  therein.  It  is  not 
claimed  that  this  certificate  was  not  properly  filed.  The  pre- 
sumption is  that  the  court,  in  that  repjard,  did  its  duty.  The 
burden  of  proof  is  on  the  relator.  Ex  parte  Heyward,  1  Sandf. 
70.3;  People  v.  Cavanagh,  2  Tark.  Cr.  R.  G50,  G5S.     People  ex 
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rel.  Slatzkata  v.  Baker,  19  St.  Rep.  485,  the  certificate  was  held 
to  be  effectual,  though  not  filed.  In  People  v.  Neilson,  16  Hun, 
214,  it  was  held  that  where  a  return  to  a  writ  of  habeas  corpus 
shows  that  the  relator  is  held  under  a  commitmen«t  issued  by  a 
court  of  special  sessions,  after  a  trial  and  conviction  by  it,  the 
only  question  presented  is  whether  or  not  such  court  (had  juris- 
diction to  try  the  relaitor  and  issue  the  commitment.  "Where 
the  imprisonment  is  under  actual  process,  valid  on  its  face,  it 
will  be  deemed  prima  facie  legal,  and  the  prisoner  must  assume 
the  burden  of  impeaching  its  validity  by  showing  a  want  of 
jurisdiction  in  the  magistrate  or  court  whence  it  emanated.  If 
he  fail  in  thus  impeaching  it,  his  body  is  to  be  remanded  to  cus- 
tody. Error,  irregularity,  or  want  of  form  is  no  objection;  nor 
is  any  defect  whdch  may  be  amended  or  remedied  by  a  f urt!her 
entry  on  motion."  3  Hill,  661,  note  31  and  cases  cited.  In 
People  ex  rel.  Cook  v.  Smith,  28  St.  Rep.  306,  the  court,  in  speak- 
in-g of  the  certificate  under  section  721,  say: 

"The  statute  does  not  require  that  any  judgment  should  be 
entered  in  the  minutes  of  the  court.  In  short,  there  is  but  one 
mode  of  rendering  judgment,  and  that  is  by  pronouncing  sen- 
tence. And  there  is  but  one  record  of  the  judgment,  and  that 
is  the  certificate  of  the  sentence  pronounced." 

The  police  court  was  not  a  court  of  record,  and  the  provisions 
of  section  721  et  seq.  were  evidently  intended  to  provide  for  the 
form  and  preservation  of  its  judgments.  It  is  reasonable  to 
presume  that  the  certificate  set  out  in  section  721  was  designed 
to  be  the  record  of  the  conviction.  If  so,  as  the  police  justice 
had,  ooncededly,  jurisdiction  of  the  person  and  subject-matter, 
the  relator  had  no  basis  for  rejdef  on  a  writ  of  habeas  corpus. 
The  evidence,  therefore,  as  to  whether  the  record  kept  by  the 
clerk  of  the  police  justice  was  insuflScient  or  incomplete,  was 
not  important.  Nor  is  it  material  to  inquire  Whether  the  police 
justice  had  a  right,  after  the  present  proceedings  were  com- 
menced, to  correct  the  minutes  of  his  clerk,  and  make  them 
conform  to  his  own.  If  the  county  judge  erred  in  his  rulings 
in  regard  to  evidence  on  these  subjects,  1  Crary,  Prac.  f3d  Ed.) 
^87;  Hurd,  Hab.  Corp.  (2d  Ed.)  304,  the  relator  was  not  preju- 
diced. 
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We  find  no  good  reason  for  disturbing  the  order  appealed 
from,  and  it  should  therefore  be  affirmed* 
Order  affirmed. 
All  concur. 

NOTE   ON  "COMMITMENT.'* 

Commitment  is  not  invalid  for  defect  in  form.  Matter  of  Nichols,  19 
Abb.  N.  C.138;  People  ex  rel.  Byan  v.  Webster,  67  S.  B.  79;  33  Supp. 
837. 

It  need  not  contain  names  of  witnesses  or  testimony  given  by  them. 
People  ex  rel.  Catlin  v.  Neilson,  16  Hun,  214. 

It  should  contain  brief  statement  of  offense  charged,  and  conviction 
and  judgment  thereon.    People  ex  rel.  Catlin  v,  Neilson,  16  Hun,  214. 

Words  of  a  statute,  which  are  simply  directory  to  the  keeper,  need 
not  be  included  in  it.  People  ex  rel.  Van  Houten  v.  Sadler,  97  N.  Y. 
146;   3  N.  Y.  Cr.  473. 

Court  must  make  and  sign  a  certificate  of  conviction,  in  a  form  briefly 
designating  the  offense  stated  in  the  information  and  warrant.  People 
ex  rel.  Baker  v.  Beatty,  39  Hun,  477;  People  ex  rel.  Byan  v.  Webster,  67 
S.  IL79;    33  Supp.  337. 

This  must  be  done  while  court  of  special  sessions  is  organized  as 
such.  l*eople  ex  rel.  Cook  v.  Smith,  28  S.  B.  307;  9  Supp.  181;  People 
v.  Starks,  17  S.  B.  234;  People  v.  Jewett,  69  Hun,  652;  63  S.  B.  305;  23 
Supp.  942. 

Section  721  of  Code  of  Criminal  Code  prescribes  form  of  certificate  of 
conviction.    People  ex  rel.  Byan  v.  Webster,  67  S.  B.  79;   33  Supp.  337. 

Failure  to  file  certificate  within  twenty  days  after  conviction  is  not 
a  cause  for  discharge.  People  ex  rel.  Slatzkata,  v.  Baker,  19  S.  B.  487; 
3  Supp.  637. 


»i\Vtmt  (Rmtt—(&tnm\  Wtxw—im  §mttwtnU 

December  2, 1895.  ^  I 

PEOPLE  V.  CHARLES  YOUNG. 
(71  S.  R.  846.) 

f.  'Appeal— Appealable  orders. 

An  order,  denying  a  motion  for  a  remission  of  the  forfeiture  of  a 
bail  bond,  affects  a  substantial  right  and  is  appealable. 
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2.  Same — Di&cretion. 

The  provision  of  the  statute  that  the  court  may  remit  the  forfeit- 
ure or  any  part  thereof  upon  such  terms  as  are  just,  confers  a  dis- 
cretionary power. 

3.  Same. 

One  court  will  not  review  the  discretion  of  another  court,  unless 
authorized  by  statute  to  do  so,  or  unless  such  discretionary  power 
has  been  so  abused  as  to  constitute  error  in  law. 

4.  Same — Recapture. 

It  is  not  an  abuse  of  such  discretion  for  the  court  to  refuse  to 
remit  so  much  of  the  forfeited  bail  bond,  as  has  been  expended  for 
the  recapture  of  the  prisoner. 

Appeal  from  an  order  denying  a  motion  for  a  remission  of  the 
forfeiture. 

,>    Abraham  Benedict,  for  appellant. 

Fred  C.  Hanfopd,  Asst.  Dist.  Atty.,  for  the  People. 

BRADLEY,  J. — The  defendant  Young  was  arrested  on  the 
charge  .of  ass^ault  in  the  first  degree,  and  the  appellants  became 
his  bail,  in  the  sum  of  f 2,500,  for  his  appearance  to  answer  to 
an  indictment,  if  it  should  be  found  by  the  grand  jury.  They 
presented  one  against  the  defendant  for  assault  in  the  first  de- 
gree. In  the  meantime.  Young  had  left  the  country,  and  gone 
to  England,  With  a  view  to  his  extradition,  a  requisition 
and  warrant  of  the  executive  of  the  United  States  were  obtain- 
ed, and  the  sheriff  of  Monroe  county  sent  his  deputy  to  Eng- 
land after  Young.  He  remained  there  during  the  pendency  of 
a  prosecution  in  that  country  against  the  defendant,  which  re- 
sulted in  conviction  and  imprisonment.  Thereupon  the  deputy 
returned  to  this  country.  The  bill  presented  by  the  sheriff  to 
the  board  of  supervisors  for  the  service  was  |1,159.90,  of  which 
sum  $989.90  was  audited  by  the  board,  and  put  into  the  tax  levy. 
Shortly  prior  to  the  expiration  of  the  term  of  imprisonment 
for  which  Young  was  sentenced  there,  the  deputy  of  the  suc- 
cessor in  office  of  the  sheriff  before  mentioned  went  to  Eng- 
land; was  there  w'hen  Young  was  discharged  from  such  im- 
prisonment; and,  pursuant  to  the  extradition  treaty  between 
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the  two  countries,  he  was  taken  into  custody,  and  brought  from 
there  to  the  county  of  Monroe.  The  amount  of  the  siheriff's 
bill  for  this  service,  as  made  out  for  presentation  to  the  board, 
was  f  1,049.19.  It  does  not  appear  that  any  action  of  the  board 
of  supervisors  had  been  taken  on  this  bill  at  the  time  the  proofs 
in  this  proceeding  were  prepared,  in  April,  1894.  In  October, 
1893,  judgment  was  recovered  against  the  appellants,  upon 
their  undertaking  as  bail,  for  the  sum  of  |2,518.30.  The  excess 
of  that  sum  over  |2,039  was  remitted  by  the  order  apx)e€iled 
from.  The  main  purpose  of  the  statutory  requirement  of  bail, 
which  when  furnished,  relieves  the  person  chargeii  with  crime 
from  custody,  is  to  have  such  assurance  as  it  may  furnish  of 
appearance  of  the  principal  to  answer  to  indictment,  and  his 
presence  for  trial,  and  as  indemnity  for  the  consequences  of  his 
failure  to  submit  hdmself  to  the  jurisdiction  of  the  court.  His 
default  gives  the  right  ©f  action  upon  the  undertaking  of  bail, 
to  recover  the  amount  of  it.  This  was  the  consequence  of  the 
default  of  the  principal  in  the  ca»e  in  question.  By  their  mo- 
tion, the  sureties  of  Young  sought  the  discretion  of  the  court  of 
sessiouB  for  relief  pro  tanto  from  the  judgment  recovered 
again-st  them.    The  statute  on  the  subject  provides  that: 

"After  the  forfeiture  of  the  undertaking  or  deposit,  as  pro- 
vided in  this  article,  the  court  directed  the  forfeiture,  the  county 
court  of  the  county  ♦  ♦  ♦  may  remit  the  ijorfeiture  or  any 
part  thereof,  upon  such  terms  as  are  just."  Code  Cr.  Proc., 
§  597.  "The  application  must  be  upon  at  least  five  days'  no- 
tice to  the  district  attorney  ♦  ♦  ♦  and  can  be  granted  only 
upon  payment  of  the  costs  and  expenses  incurred  in  the  pro- 
ceedings for  the  enforcement  of  the  forfeiture."     Id.,  §  598. 

The  forfeiture  was  directed  by  the  court  of  sessions  of  Monroe 
county,  and  therefore  the  motion  was  properly  made  in  that 
court  for  the  remission.  The  righit  of  appeal  in  criminal  cases 
is  dependent  upon  tlie  statute,  as  are  also  appeals  from  ord-ors. 
People  V.  Thompson,  41  N.  Y.  1.  If  the  order  in  question  should 
be  deemed  to  hare  been  made  in  a  criminal  action,  the  appeal 
would  have  the  support  of  no  statute.  The  court  of  sessions 
is  a  court  of  criminal  jurisdiction.  It  is  nevertheless  a  courr 
of  record,  of  original  jurisdiction.     And  the  statute  provides 
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that  an  appeal  may  be  taken  to  the  supreme  court  from  an 
order,  affecting  a  substantial  right,  made  by  a  court  of  record, 
possessing  original  jurisdiction,  in  a  special  proceeding  in- 
stituted in  that  oourt  pursuant  to  a  special  statutory  provision. 
Code  Civ.  Proc,  §  1357.  The  order  was  made  in  a  special  pro- 
ceeding, and,  although  made  in  the  oourt  of  sessions,  it  may,  in 
view  of  the  purpose  of  the  motion,  be  deemed  to  have  a  civil, 
as  distinguished  from  a  criminal,  proceeding,  and  therefore 
treated  as  within  the  provision  of  the  f)ode  of  Civil  Procedure 
entitled  "An  act  relating  to  county  oflBcers  of  justice  and  civil 
proceedings."  It  was  optional  with  the  appellants  to  make  the 
motion  either  in  the  court  of  sess-ions  or  the  county  court. 

Assuming,  therefore,  that  the  order  affects  a  substantial 
right,  it  is  appealable.  The  diflBculty  encountered  by  the  ap- 
pellants is  in  the  fact  of  the  discretion  of  that  court  in  deter- 
mining the  matter  of  the  application  on  which  the  order  was 
made.  The  bills  for  charges  and  expenses  in  recapturing  Youngs 
and  bringing  him  into  the  jurisdiction  of  the  court  for  the  pur- 
pose of  his  trial  for  the  -offense  charged,  may  seem  large  and 
somewhat  unreasonable,  as  they  were  made  to  appear  upon  the 
application  for  relief  of  the  appellants.  Yet  the  motion  made 
by  them  was,  in  some  sense,  one  for  favor;  and  the  court  was 
justified  in  requiring  that  the  county  of  Monroe  should,  so  far 
as  the  obligation  of  the  sureties  would  permit,  be  indemnified 
against  loss  arising  from  the  expenses  with  which  it  was  or 
might  be  chargeable  in  consequence  of  the  default  of  their  prin- 
cipal. The  charges  for  the  amounts  mentioned  were  made  by 
the  sheriffs.  Those  of  one  of  those  officers  had  been  acted 
upon,  considered,  and  audited  by  the  board  of  supervisors  for 
a  sum  somewhat  less  in  amount  that  that  for  which  the  bill  was 
presented  by  him.  The  other  bill,  on  the  same  basis,  very  like- 
ly became  the  subject  of  consideration,  and  was  audited  for 
some  amount,  before  the  order  appealed  fiH>m  was  made;  and, 
as  between  the  board  of  supervisors  and  the  sheriffs,  it  does 
not  appear  whether  or  not  the  bills  were  challenged,  otherwise 
than  by  the  investigation  given  to  them  by  the  board.  In  this 
and  in  the  audit  the  board  of  supervisors  are  deemed  to  have 
acted  judicially.     It  may  thereforv  be  assumed  that  the  taxable 
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property  of  the  county  of  Monroe  became  chargeable  with  the 
amount  of  such  bills  audited  and  allowed  by  the  board  of  super- 
visors. So  faras  appears,  the  order  in  question  remits  the  amount 
of  the  recovery  in  excess  of  that  found  necessary  to  indeumify 
the  county  for  the  expenses  charged  in  taxes  upon  the  assess- 
ment  rolls  as  perfected  by  such  board.  The  provision  of  the 
statute  that  the  court  referred  to  "may  remit  the  forfeiture  or 
any  part  thereof  upon  such  terms  as  are  just,"  confers  a  dis- 
cretionary power  upon  it.  People  v.  Spear,  1  N.  Y.  Cr.  R.  533» 
And  the  general  i-ule  is  that  one  court  will  not  review  the  dis- 
cretion of  another  court,  unless  authorized  by  statute  to  do  so, 
or  unless  such  discretionary  power  has  been  so  abused  by  the 
latter  court  in  suoh  manner  as  to  constitute  error  in  law. 
Wavel  V.  Wiles,  24  N.  Y.  635;  Reilley  v.  Canal  Co.,  102  id.  383; 
Tanner  v.  Marsh,  53  Barb.  438;  Thomas  v.  Keeler,  52  Hun, 
318;  23  St.  Rep.  436;  Tucker  v.  Pfau,  70  Hun,  59;  53  St.  Rep. 
553.  The  appellants,  by  their  application  to  the  court  of  ses- 
sions, sought  its  favor  and  discretion  for  relief;  and  by  re- 
quiring full  indemnity  to  the  county  for  the  expenses  incurred 
in  recapturing  Young,  with  which  it  was,  through  its  consti- 
tuted authorities,  charged,  it  cannot  well  be  said  that  the  dis- 
cretion of  the  court  was  abused  by  the  order  there  made. 

It  is,  however,  urged  on  the  part  of  the  appellants  that  the 
expense  of  recapturing  Young  was  not  a  county  charge,  but 
that  such  expense  is  primarily  that  of  the  federal  government. 
It  is  true  that,  as  between  the  United  States  and  Great  Britain, 
the  expenses  of  the  extradition  pursuant  to  the  treaty  are  to 
be  borne  by  the  former;  but  the  relation  in  that  respect  be- 
tween the  two  governments  does  not  control  as  to  the  primary 
or  ultimate  duty  or  obligation,  as  between  the  federal  govern- 
ment and  the  county  in  whic»h  the  crime  is  alleged  to  have  been 
committed  by  the  extradited  person.  The  expenses  of  the  re- 
capture of  Young  wei'e  incurred  by  the  officers  of  Monroe  coun- 
ty. Those  oflBcers  cannot  seek  indemnity  elsewhere,  and  it 
was  within  the  power  of  the  court  to  treat  the  expenses  as  in- 
curred in  behalf  of  the  county,  and  they  were  properly  the 
subject  of  consideration  by  the  court  upon  tihe  motion  made 
for  remission  of  the  forfeiture. 
Vol.  XI-20 
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These  views  lead  to  the  conclusion  that  the  order  must  be 
^fllrmed. 

All  concur,  except  WARD,  J.,  not  sitting. 

NOTE  ON  "KEVIEWING  DISCRETION  OP  ANOTHER  COUUT." 

Appellate  court  will  not  review  discretionary  orders  of  a  lower  court. 
Sexton  V.  Bennett,  43  S.  R.  85;  Freeman  t.  Grant,  132  N.  Y.  22;  43  S.  R. 
596;  afl'g  30  id.  143;  Matter  of  Cornell,  60  S.  R.  927;  Wetmore  v.  Wet- 
more,  137  N.  Y.  623;  61  S.  R.  274;  Crocker  v.  Gollner,  135  N.  Y.  662;  48 
S.  R.  569;  aff'g  47  S.  R.  887;  Dunckel  v.  Dunckel.  141  N.  Y.  427;  67  S.  R. 
<618,  aff'g  47  S.  R.  933. 


December  18,  1895. 
PEOPLE  V.  JAMES  HUGHES. 

(71  S.  R.  523.) 

1'.  Larceny — False  pretenses. 

If  the  owner  of  property,  by  trick  or  device,  has  been  induced  to 
part  with  the  possession  thereof,  intending  to  transfer  an  interest 
therein  or  the  title  thereto,  a  criminal  appropriation  of  such  prop- 
erty will  not  be  a  common  law  larceny,  but  the  crime  of  obtaining 
goods  by  false  pretenses. 

2.  Same. 

To  constitute  a  common  law  larceny,  it  is  not  necessary  that  the 
property  stolen  should  be  taken  from  the  possession  of  the  owner 
by  trespass;  if  a  person  obtains  possession  of  the  property  from  the 
owner  for  a  special  purpose,  by  some  trick,  device,  artifice,  fraud 
or  false  pretenses,  intending  to  appropriate  it  to  his  own  use  and 
not  to  the  special  purpose  for  which  he  received  it,  he  is  guilty  of 
larceny. 

3.  Same — Evidence — Similar  frauds. 

Upon  the  trial  of  an  indictment  for  larceny,  evidence  in  regard  to 
similar  frauds  which  had  been  perpetrated  upon  other  persons 
whom  the  defendant  had  succeeded  in  making  his  victims,  is  compe- 
tent upon  the  question  of  intent. 
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4.  Appeal — Ezoeptions. 

The  court,  in  the  interesta  of  justice,  even  where  no  exception  is 
taken,  has  the  right  to  reverse  for  errors  in  the  conduct  of  the 
triaL 

C.  Same. 

But  the  court  will  not  reverse,  even  though  such  errors  appear, 
where  it  is  satisfied  of  the  guilt  of  the  defendant. 

6   Same — Charge, 

A  refusal  to  charge  the  request  that,  if  the  court  find  that  the 
plaintiff  and  the  defendant  were  legal  partners  in  business,  it  would 
not  be  a  crime  even  though  there  was  an  intention  to  steal  upon  the 
part  of  the  defendant,  is  not  error. 

Appeal  from  a  judgment  convicting  defendant  of  grand  lar- 
ceny in  the  second  degree. 

Hugh  O.  Pentecost,  for  appellants. 

John  D.  Lindsay,  for  respondent. 

VAN  BRUNT,  P.  J.— The  defendant  was  charged  with  steal- 
ing |275  from  one  Frederick  Challacomb,  It  appeared  upon 
the  trial  tjhat  the  complainant  answered  an  advertisement 
whidh  appeared  in  the  New  York  World,  stating  the  he  was 
looking  for  a  place  of  business  to  go  in  of  the  kind  referred  to 
in  the  advertisement,  and  that  he  had  f300  which  he  was  will- 
ing to  put  up  with  an  honest  man.  On  the  20th  of  February 
the  defendant  called  upon  the  complainant  at  his  house  in 
Elizabethport,  N.  J.,  introducing  himself  as  tihe  writer  of  the  ad- 
vertisement, and  explaining  that  he  had  called  in  answer  to  the 
complainant's  letter.  The  defendant  told  the  complainant  that 
he  was  in  the  produ-ce  business,  and  that  he  was  making  from 
^25  to  |50  a  week,  and  that  he  wanted  an  honest  man  for  a 
partner,  who  would  jyut  up  J300;  that  he  wanted  a  working 
man,  wiho  was  not  afraid  of  work.  After  talking  the  matter 
over,  and  learning  that  the  complainant  had  the  necessa-ry 
amount  in  the  bank,  it  was  arranged  that  the  complainant 
should  meet  the  defendant  at  the  foot  of  Liberty  street  the 
following  morning  at  half  past  nine  o'clock,  and  the  defendant 
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told  complainant  to  have  his  bank  book  with  him,  in  case  they 
should  find  a  place  suited  to  tihem,  so  that  they  would  have  the 
necessary  funds  to  go  on  with  the  b.usiness.  They  met  aa 
agreed,  and  at  the  defendant's  suggestion  they  went  to  look 
at  stores.  After  looking  at  places  in  the  neighborhood  of  Ganse- 
voort  Market,  which  tlie  defendant  said  did  not  suit  him,  they 
went  down  to  a  man  on  the  dock,  and  bargained  about  some 
potatoes,  but  the  defendant  pretended  to  find  the  price  too 
dear.  The  defendant  then  told  the  complainant  that  he  must 
have  some  references,  and  took  him  to  his  home  at  No.  365  West 
Thirty-fifth  street,  where  he  introduced  him  to  his  mother,  who 
told  the  complainant  that  her  son  was  an  industrious  boy,  and 
had  formerly  been  in  business  with  his  father,  that  she  would 
like  to  see  him  go  into  business  with  an  honest  man,  and  that 
she  liked  the  complainant's  appearance  well.  At  the  defend- 
ant's suggestion,  the  complainant  then  went  over  to  Williams- 
burgh,  drew  out  his  |300  in  cash  from  the  bank,  and,  returning 
to  the  city,  met  the  defendant  in  the  World  'building  at  two 
o'clock.  He  found  him  there  in  company  with  a  man  named , 
Anhalt.  The  three  went  together  to  the  office  of  a  lawyer,  where 
a  copartnership  agreement  in  the  usual  form  was  drawn  up,, 
by  which  the  defendant  and  the  complainant  agreed  to  become 
copartners  in  business  as  produce  -commission  merchants  under 
the  firm  name  of  Hughes  &  Challacomb,  and  that  each  sihould 
contribute  the  sum  of  |300  to  the  business.  The  defendant 
told  the  complainant  then  that  he  had  been  buying  and  selling 
I>otatoes,  and  that  he  had  lots  of  customers,  and  said  that  he 
must  have  two  'hundred  barrels  of  potatoes  that  night,  to  be 
delivered  the  next  morning.  He  said,  "Let  us  go  down  to  the 
docks,  and  see  how  we  can  buy  some  potatoes,  because  I  must 
have  them  to-night."  This  was  about  three  o'clock  in  the  after- 
noon. They  went  down  to  the  dock,  and  found  the  market 
closed.  The  defendant  then  said :  "I  must  have  those  potatoes 
tonight.  Come  along  Washington  street."  They  went  along 
Washington  street,  and  into  Kelly  &  Powers'  store,  and  asked 
for  potatoes.  After  bargaining  there  for  some  time,  they  left 
the  store,  the  defendaiit  saying  he  would  go  along  further,  and 
see  if  he  could  not  do  better.    From  there  the  parties  went  to  a 
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aaloon,  where  the  defendant  said  he  wanted  to  buy  oranges  and 
apples,  as  well  as  potatoes,  and  figured  up  the  cost  at  about 
f475.  The  defendant  said  he  had  no  ready  money,  but  he  pro- 
duced a  check  on  the  West  Side  Bank  for  1325,  which  he  placed 
on  the  desk,  and  said  to  the  complainant,  "You  have  three  hun- 
dred dollars,  haven't  you?"  The  complainant  said  he  had. 
The  defendant  said  he  thought  they  could  not  do  better  than 
buy  the  potatoes  at  Kelly's,  and  that  they  would  go  right  back 
and  buy  them.  Thereupon,  at  defendant's  request,  the  com- 
plainant gave  him  his  fSOO  in  bills,  and  the  defendant  gave  the 
complainant  f 25  in  small  bills  for  "necessaries,"  and  they  went 
back  to  Kelly  &  Powers'  place  together.  They  saw  the  sales- 
man, and  endeavored  to  induce  him  to  take  a  lower  price,  but, 
not  su<;ceeding,  agreed  to  purchase  twenty-five  barrels  at  |2  a 
barrel.  The  defendant  tendered  in  payment  one  of  the  com- 
plainant's f  100  bills,  but  no  change  could  be  obtained,  m>  it  was 
agreed  that  the  purchase  should  stand  over  until  the  morning, 
and  the  complainant  deposited  a  f5  bill  to  bind  the  bargain. 
Upon  leaving  the  place,  the  defendant  said  to  complainant, 
"We  will  go  down,  and  see  if  we  can  get  some  oranges."  The 
complainant  agreed  to  this,  whereupon  the  defendant  said,  "I 
guess  it  is  too  late  to  do  any  business  now  to-night."  The  com- 
plainant then  said  to  the  defendant:  "You  have  got  two  hun- 
dred and  seventy-five  dollars  in  your  pocket,  and  ain't  going  to 
do  any  business?  You  haven't  paid  anything.  I  shall  not 
trust  you.  You  haven't  put  up  any  money."  The  defendant 
replied,  "Why,  here  is  my  check  on  the  West  Side  Bank.  You 
must  trust  me,  because  I  am  trusting  you.  I  am  trusting  my 
name  to  you."  The  complainant  answered  that  his  name 
didn't  amount  to  that,  and  that  he  wanted  his  money  back. 
The  defendant  told  him  he  couldn't  get  it  back.  The  complain- 
ant said:  "I  don't  want  to  trust  you  at  all.  I  don't  intend  to 
trust  you."  The  defendant  said  he  would  have  to  trust  him 
until  the  next  morning,  when  he  would  meet  him  at  Kelly  & 
Powers'  to  complete  the  bargain,  and  that  meanwhile  he  would 
keep  the  money.  Naturally,  the  defendant  failed  to  appear 
the  next  morning,  and,  after  waiting  for  three  hours,  the  com- 
plainant went  home,  where  he  found  a  telegram  from  the  de- 
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fendant,  saying  that  he  would  be  at  the  appointed  plaee  at  two* 
o'clock  on  the  23d.  He  did  not  appear  on  the  23d;  and  on  the 
24th,  when  the  complainant  was  at  the  same  place,  he  saw 
the  defendant  passing  by.  He  stopped  him,  and  said:  "Now^ 
look  here,  where  is  my  money?  You  are  a  swindler.  I  found 
out  you  swindled  a  man  eight  days  before  this  out  of  two  hun- 
dred and  fifty  dollars.  Give  me  my  money  back,  or  go  in  there 
and  buy  that  stuff."  The  defendant  said:  "I  will  do  neither. 
I  am  going  home."  Tlie  complainant  followed  him  to  the  cor- 
ner of  Thirty-fifth  street  and  Ninth  avenue,  where  he  saw  a 
police  officer,  to  whom  he  »aid  in  the  defendant's  presence: 
"Officer,  I  want  this  man  arrested.  He  swindled  me  out  of  two 
hundred  and  seventy-five  dollars."  The  defendant  started 
away,  and  wa.s  going  up  the  stoop  of  his  house,  when  the  com- 
plainanit  overtook  him,  and  seized  him  by  the  coat  tails.  There- 
upon the  defendant's  father  and  two  other  men  set  upon  the 
complainant,  and  the  defendant  escaped.  When  t'he  officer 
arrived,  there  was  no  trace  of  him,  and  the  complainant  never 
saw  him  again  till  after  his  arrest  upon  a  charge  of  swindling 
another  man  in  a  similar  transaction.  Upon  this  state  of  the 
evidence  the  jury  very  properly  convicted  the  defendant  of 
larceny  as  charged  in  the  indictment  From  the  judgment 
thereupon  entered  this  appeal  is  taken. 

The  principal  ground  of  the  appeal  seems  to  be  that  the  evi- 
dence did  not  justify  the  conviction  of  the  defendant  of  larceny 
at  common  law,  although  he  might  have  been  convicted  of  ob- 
taining money  by  false  pretenses,  which,  under  our  statu te^ 
has  been  made  larceny,  but  which  requires  a  special  count  in 
order  to  sustain  a  conviction.  It  has  been  held,  and  the  rule 
undoubtedly  obtains,  that  if  the  owner  of  property,  by  trick  or 
device,  has  been  induced  to  part  with  the  possession  thereof, 
intending  to  transfer  an  interest  therein  or  the  title  thereto^ 
then  a  criminal  appropriation  of  such  property  will  not  be  a 
common-law  larceny,  but  the  crime  of  obtaining  goods  by  false 
pretenses.  People  v.  Dumar,  106  N.  Y.  502;  11  St.  Rep.  19.  It 
is  also  equally  well  settled  that  to  constitute  a  common-law 
larceny  it  is  not  necessary  that  the  property  stolen  should  be 
taken  from  the  possession  of  the  owner  by  a  trespass;  but,  if  a 
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person  obtains  possession  of  the  property  from  the  owner  for  a 
special  purpose,  by  some  trick,  device,  artifice,  fraud,  or  false- 
pretense,  intending  to  appropriate  it  to  his  own  use,  and  not 
to  the  special  purpose  for  which  he  received  it,  he  is  guilty 
of  larceny,  and  so  it  has  been  repeatedly  held.  People  v.  Lau- 
rence, 137  N.  Y.  517,  522;  51  St.  Rep.  286;  the  distinction  be- 
tween the  two  cases  being  that  the  owner  of  the  property  stolen 
in  the  case  la^t  cited  did  not  part  with  the  possession  of  it  with 
the  intent  of  conferring  a  title  to  the  pDOperty  upon  the  party 
charged  with  the  larceny.  In  the  first  case  the  initewt  of  the 
owner  was  to  clothe  the  party  with  the  title;  in  the  second,  the 
owner  only  gave  him  possession,  not  intending  to  clothe  him 
with  the  title,  but  to  use  for  a  specific  purpose.  It  is  urged 
upon  the  part  of  the  defendant  that  the  evidence  established 
as  matter  of  law  the  fact  thait  the  complainant  intended  to  eon- 
tribute  the  money  in  question  as  his  share  of  the  copartnership 
fund,  and  to  clothe  the  defendant  with  the  title  thereto  as  his 
copartner.  It  seems  to  us,  upon  a  consideration  of  this  evi- 
dence that  the  jury  had  a  right  to  find,  and  did  properly  find, 
that  there  was  no  intention  upon  the  part  of  the  complainant 
to  clothe  the  defendant  with  the  title  to  this  property,  but  that 
it  was  given  to  him  for  the  purpose  of  purchasing  merchandise, 
and  that  it  was  obtained  from  the  complainant  for  that  pur- 
pose, and  thait  there  was  no  intention  whatever  to  contribute 
this  money  as  part  of  the  copartnership  capital  until  the  de- 
fendant had  paid  in  his  promised  contribution.  It  is  clear  that 
his  check  was  not  accepted  as  such,  and  that  after  the  refusal  of 
the  defendant  to  purchase  the  merchandise  which  he  had  been 
talking  about,  he  was  viewed  with  suspicion,  and  there  was  no 
intention  whatever  upon  the  part  of  the  complainant  to  make 
an  absolute  contribution  of  this  money  as  copartnership  capital 
until  the  defendant  complied  with  his  part  of  the  agreement. 
The  money  was  handed  over  to  the  defendant  for  him  to  invest 
in  merchandise.  Instead  of  that,  he  ran  away  with  it;  and  it 
would  appear,  under  all  the  rules  applicable  to  cases  of  this 
description,  that  his  conviction  was  entirely  proper. 

It  is  further  urged  that  error  was  committed  in  admitting 
evidence  in  i^^ard  to  similar  frauds  which  had  been  perpetrated 
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QI>on  other  persons  wbom  h'e  had  su^xseeded  in  making  his  vie- 
tims.  This  evidence  seems  to  have  been  entirely  competent 
npon  the  question  of  intenrt,  which  was  a  necessary  ingredient 
of  the  crime  with  wthich  he  had  been  charged. 

Various  criticisms  are  also  passed  upon  the  charge  of  the 
learned  judge  who  presided  at  the  trial,  mo«t  of  which  were  not 
brought  to  the  attention  of  the  court  in  any  respect  at  the  trial. 
It  is  undoubtedly  true  that  the  court,  in  the  interests  of  justice, 
even  where  no  exception  is  taken,  has  the  rigiit  to  reverse  for 
errors  in  the  conduct  of  the  trial.  But  the  court  will  not  en- 
courage the  practice  of  counsel  not  calling  the  attendon  of  the 
trial  court  to  alleged  errors  committed  during  the  progress  of 
the  trial  wlien  they  could  be  corrected;  and  will  aot  reverse, 
even  if  such  errors  appear,  where  they  are  satisfied  of  the  guilt 
of  the  defeodant.  There  seems  to  be  no  reason  to  doubt  that 
the  verdict  of  the  jury  in  the  case  at  bar  was  entirely  ifn  har- 
mony with  the  interests  of  justice.  The  court  was  requested 
to  charge  thlat,  if  the  jury  found  that  Challacomb  and  the  de- 
fendant were  legal  partners  in  business,  even  if  there  was  an 
intention  to  steal  upon  the  part  of  the  defendant,  it  would  not 
be  a  crime.  The  court  refused  to  charge  this  proposition,  and 
an  exception  was  taken.  It  seems  to  be  a  novel  proposition 
that,  because  two  men  are  partners,  neither  of  them  has  any 
rights  of  property  in  his  individual  possessions, — which  is  the 
logical  application  of  the  proposition  requested  to  be  charged. 
This  illnstration  shows  the  fallacy  of  the  request 

The  judgment  should  be  aflSrmed. 

NOTE  ON  "FALSE  PRETENSES.** 

In  the  Code,  there  is  no  such  crime  as  obtaining  goods  under  false 
pretenses.    People  v.  Jeffery,  38  S.  K.  313;    14  Supp.  839. 

"Where  complainant  does  not  intend  to  part  with  title,  but  only  with 
possession,  indictment  and  conviction,  under  first  clause  of  subd.  1, 
section  628  of  Penal  Code,  are  proper.  People  v.  Evans,  69  Hun,  226; 
88  8.  R.  591,  694;  23  Supp.  717;  People  v.  Laurence,. 70  Hun,  80;  58  S.  K. 
530;  23  Supp.  1095.  People  v.  Hughes,  71  S.  R.  523;  People  v.  Laurence,  137 
N.  Y.  515;  People  v.  Dumar,  106  id.  507;  11  S.  R.  19. 

Where  he  intends  to  part  with  both  title  and  possession,  the  indict- 
ment must  be  drawn,  and  conviction  had,  under  balance  of  subd.   1  of 
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said  section.  People  ▼.  Evans,  69  Hun,  226;  53  S.  B.  591,  594;  23  Supp. 
717;  People  t.  Hughes,  71  S.  11.  523;  People  v.  Qottschalk,  49  id.  728; 
People  V.  Dumar,  106  N.  Y.  507;   11  S.  B.  19. 


3mtm  (Ranti—t&mtul  9ttm—i$nttfx  §mttmtA. 

December  26, 1895. 

PEOPLE   V.   JOSEPH    A.   THEOBOLD. 

(71  S.  B.  527.) 

1.  Evidence — Opinion. 

A  question,  which  is  based  upon  the  assumed  truthfulness  of  the 
defendant's  own  testimony  and  calls  for  an  opinion  based  upon 
clearly  assumed  facts,  is  proper. 

2.  Samie. 

Upon  the  trial  of  an  indictment  for  mutilating  a  horse  by  tear- 
ing out  the  tongue,  the  prosecution  may  properly  ask  a  veterinary 
surgeon  the  question,  "If  the  tongue  was  in  the  position  which  the 
defendant  testified  it  was,  would  it  be  possible  for  the  horse  to 
bite  it  off?" 

Appeal  from  a  judgment  aflfirming  a  judgment  of  the  record- 
er's court,  rendered  on  a  verdict  of  a  jury  convioting  defend- 
ant. 

Thomas  P.  Keams,  for  appellant. 

V.  K.  Kellogg,  Dist.  Atty.,  for  the  People. 

PER  CURIAM. — When  we  apply  our  common  knowledge 
aaid  experience  to  the  condition  disclosed  by  the  proof  in  this 
case,  it  is  somewhat  difficult  to  understand  clearly  how  the  in- 
•jnry  to  the  defendant's  horse  occurred.  Yet,  when  we  con- 
sider all  the  evidence,  we  are  unable  to  say  that  the  defendant's 
treatment  of  the  horse  was  not  unjustifiable,  or  that  was  not 
guilty  of  such  torture,  mutilation,  or  maiming  as  to  constitute 
a  crime  under  the  provisions  of  section  655  of  the  Penal  Code. 
•     Vol.  XI-21 
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That  the  animal's  tongue  was  either  pulled  out  by  the  defend- 
ant, or  bitten  off  by  the  animal  herself  while  the  defendant  had 
bold  of  it,  is  undisputed.  If  the  evidence  of  some  of  the  wit- 
nesses for  the  prosecution  was  relied  upon,  the  jury  was  justi- 
fied in  finding  that  the  defendiint  tortured,  maimed,  or  mu- 
tilated the  animal,  and  that  he  was  guilty  of  the  offense  charged* 
Under  tlie  circumstances  and  facts  disclosed  by  the  evidence 
in  this  case,  we  are  of  the  opinion  that  the  question  of  the  de- 
fendant's guilt  was  for  the  jury,  and  that  we  should  not  disturb 
the  decision  of  the  court  of  sessions  upon  the  ground  that  the 
evidence  was  insufficient  to  sustain  the  verdict  or  judgment. 

The  only  other  question  which  we  deem  it  necessary  to  con- 
sider relates  to  the  admission  of  evidence.  On  the  trial  the 
people  called  Dr.  John  A.  Bell  as  a  witness,  who,  after  iiaving 
tes^tified  that  he  resided  in  Watertown,  was  a  veterinary  sur- 
geon, graduated  at  the  Ontario  Veterinary  College,  had  prac- 
ticed fifteen  years,  was  familiar  with  the  anatomy  of  the 
tongue,  and  had  heard  the  defendant  testify,  was  asked:  "If 
the  tongue  was  in  the  position  which  the  defendant  testified  it 
was,  would  it  be  possible  for  the  horse  to  bite  it  off?"  This  was 
objected  to  as  "incompetent,  immaterial  ,and  irrelevant;  re- 
opening case;  no  evidence  that  tongue  was  in  position  that  de- 
fendant testified  it  was;  and  not  proper  hypothetical  ques- 
tion/' The  objection  was  overruled,  and  the  witness  answered : 
"I  think  it  impossible.  I  do  not  think  a  man  can  force  a  horse's 
tongue  back  far  enough  to  bite  it  off  with  the  grinders."  The 
inquiry  presented  by  this  ruling  is  whether  this  question  was 
proper,  or  whether  it  should  have  been  an  hypothetical  one. 
We  think  it  was  proper.  It  did  not  call  upon  the  witness  to  de- 
termine the  truth  of  the  defendant's  evidence,  but  simply  to 
state  whether,  if  his  testimony  was  true,  it  was  possible  for  the 
animal  to  bite  off  her  tongue.  It  was  based  upon  the  assumed 
truthfulness  of  the  defendant's  own  testimony,  to  \ilhich  he 
could  not  very  consistently  object.  It  called  for  an  opinion 
based  upon  clearly  assumed  facts.  This  ruling  was,  we  think, 
within  the  principle  of  the  cases  of  McCollum  v.  Seward,  62 
N.  Y.  316,  and  Seymour  v.  Follows,  77  id.  178.  The  case  at* bar 
is  clearly  distinguishable  from  those   cited  by  the  appellant 
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•where  the  rule  ha«  been  stated  which  requires  that  hypothetical 
questions  should  be  put  to  exi)ert  witnesses.  In  those  cases  the 
witness  was  required  to  consider  the  evidence  of  various  wit- 
nesses, and  to  distinguish  that  which  was  material  from  that 
which  was  irrelevant.  But  in  this  case  none  0(f  those  objec- 
tions exist.  The  question  directed  the  attention  of  the  witness 
to  the  testimony  of  a  single  witness  as  to  a  single  faot,  and 
was  not,  in  effect,  different  than  it  would  have  been  if  an  hypo- 
thetical question  had  been  put  assuming  that  fact. 

We  have  examined  the  other  questions  raised  by  the  appel- 
lant, but  have  found  none  that  would  justify  a  reversal.  Judg- 
ment of  conviction  affirmed,  and,  after  the  judgment  is  entered 
in  the  judgment  book,  a  certified  copy  of  the  entry  shall  be 
forthwith  remitted  to  the  clerk  of  Jefferson  county,  with  whom 
the  original  judgment  roll  is  filed,  in  accordance  with  the  pro- 
visions of  section  547  of  the  Oode  of  Criminal  Procedure. 


December  18,  1895. 
PEOPLE  V.   JAMES  OWENS. 

(71  S.  R.  685.) 

1.  Excise — Sale — Sunday. 

It  is  a  im'sdemeanor  for  any  person,  whether  having  a  license  or 
not,  to  sell  or  offer  or  expose  for  sale,  or  pive  away  any  strong*  or 
spirituous  liquors,  wines,  ale  or  beer  on  Sunday. 

2.  Same. 

The  fact  that  bottles,  bearinpr  labels  indicating  that  they  con- 
tain spirituous  liquors,  are  stationed  in  their  usual  places  upon 
a  back  bar,  is  not  of  itself  sufficient  to  supi)ort  a  conviction  for  a 
violation  of  the  statute. 

Appeal  from  a  jndj?ment,  convicting?  defendant  of  violating; 
the  excise  law. 
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EJmanuel  M.  Friend,  for  appellant. 

John  D.  Lindsay,  for  the  People. 

PER  CURIAM.— By  the  judgment  before  the  court,  the  de- 
fendant was  convicted  of  a  violation  of  that  provision  of  the  ex- 
cise law  which  declares  it  to  be  a  misdemeanor  for  "any  person 
who.  Whether  having  a  license  or  not,  shall  sell  or  offer  or  ex- 
pose for  sale,  or  give  away  any  strong  or  spirituous  liquors, 
wines,  ale  or  beer:   (1)  On  Sunday."    The  evidence  upon  which 
conviction  was  based  was  furnished  by  a  police  officer,  who 
testified  that  on  June  30, 1895,  he  visited  a  liquor  store,  in  which 
the  defendant  was  at  the  time,  with  his  sleeves  rolled  up,  and 
an  apron  on.     When  the  oflScer  reached  the  premises,  the  door 
was  closed  and  fastened,  but  he  obtained  entrance  tlhrough  a 
window,  and  found  within  three  men  besides  the  defendant; 
the  latter  being  behind  the  front  bar,  back  of  which  was  the 
back  bar,  which  contained  glasses  and  liabeled  bottles,  such  as 
are  usnally  found  in  such  places.     Upon  the  front  bar  there 
were  two  glasses.    To  the  question,  "What  was  in  them?"  he 
answered,  "They  were  removed  before  I  could  get  to  the  bar." 
To  the  further  question,  "Something  in  them?"  he  replied, 
"Yes,  sir;  a  small  quantity  of  liquor."    It  is  evident  from  the 
testimony  which  preceded  the  last  answer,  as  well  as  that  which 
followed  it,  that  this  was  a  mere  guess  on  the  part  of  the  offi- 
cer.    He  saw  nothing  pouned  into  the  glasses;   they  were  re- 
moved before  he  reached  the  bar;  and  he  did  not  examine  them 
afterwards  for  the  purpose  of  ascertaining  whether  they  con- 
tained liquor.    The  fact  that  bottles  bearing  labels  indicating 
that  they  contained  spirituous  liquors  are  stationed  in  their 
usual  places  upon  a  back  bar  is  not  of  itself  sufficient  to  sup- 
port a  conviction  for  a  violation  of  the  statute;    for  sueh  a 
fact,  standing  alone,  will  not  support  a  finding  that  the  owner 
or  person  in  charge  was  selling  or  offering  or  exposing  for  sale 
any  part  of  tihe  contents  of  such  bottles.     A  jxerson  charged 
with  violating  the  excise  law,  like  all  other  alleged  offenders 
against  the  law,  is  presumed  to  be  innocent  until  proof  of  his 
guilt  is  furnished;    and  this  is  not  accomplished  by  showing 
tliat  the  bottles  were  standing  unused  behind  the  bar.  As  there 
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is  no  proof  that  any  of  the  contents  of  the  bottles  were  either 
sold  or  given  away,  it  was  necessary  to  prove  other  facts  and 
drcumstances  to  support  a  finding  tihart:  their  exi)osure  was  for 
the  purpose  of  sale.  There  were  three  persons  in  the  store,  the 
doors  of  which  were  fastened;  but  whether  they  were  cusitom- 
ers  of  the  store  or  friends  of  the  defendant  does  not  appear, 
nor  were  they  seen  to  drink  anything  whatever.  It  does  not 
appear  that  the  two  glasses  on  the  bar  were  put  there  for  their 
use,  or  had  been  used  by  either  of  them,  nor  whether  they  had 
contained  spirituous  liquor  of  any  character.  The  evidence, 
therefore,  was  insuflScient  to  justify  a  finding  by  the  court  that 
the  defendant  had  violated  the  statute  as  charged  in  the  com- 
plaint, and  he  should  have  been  discharged. 

The  judgment  of  conviction  should  be  reversed,  and  a  new 
trial  granted. 


Court  at  ^)fptii\ii. 

June  4,  1895. 
PEOPLE  V.   RICHARD  LEACH. 

(71  S.  R.  337.) 

1,  Trial — Charge — Comments  of  judge. 

The  fact  that  the  judge  has  commented  upon  the  evidence,  and, 
perhaps  in  some  expressions,  has  indicated  the  bent  of  his  own  mind, 
is  not  a  subject  for  adverse  criticism,  so  long  as  he  did  not  invade 
the  province  of  the  jury  and  withdravsr  from  them  the  consideration 
of  any  facts,  or  lead  them  to  suppose  that  the  determination  was 
no*  wholly  with  them. 

2.  Homicide — Proof. 

The  evidence,  in  this  case,  was  held  sufficient  to  sustain  the  in- 
ference drawn  by  the  jury  from  it,  on  the  defendant's  having  de- 
liberately murdered  the  deceased. 

Appeal  from  judgment  of  the  court  of  oyer  and  terminer  of 
the  city  and  county  of  Kew  York,  entered  upon  a  verdict,  con- 
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victing  the  defendant  of  the  crime  of  murder  in  the  first  de- 
gree. 

Hugh  O.  Pentecost,  for  appellant. 
i 

John  D.  Lindsay,  for  respondent. 

GRAY,  J. — The  defendant  was  charged  in  the  indictment 
with  having  murdered  one  Mary  H.  Leach,  whose  real  name 
was  Mary  Hope  Newkirk,  by  cutting  and  stabbing  her  in  the 
neck  with  a  knife,  on  the  18th  day  of  November,  1894.  Being 
tried  upon  the  indictment,  in  the  oourt  of  oyer  and  terminer 
held  in  and  for  the  city  and  county  of  New  York,  he  was  found 
guilty  by  the  verdict  of  a  jury  of  the  crime  of  murder  in  the 
fir^  degree;  and  thereupon  he  was  sentenced  to  be  executed. 
From  the  judgment  of  conviction  the  defendant  has  appealed 
to  this  court. 

There  were  no  exceptions  taken  to  the  rulings  of  the  court 
during  the  trial  and  the  only  point  which  has  been  urged 
upon  our  attention  by  his  counsel  is  an  exception  to  that  por- 
tion of  the  charge  to  the  jury  wherein  the  trial  judge,  as  he 
says,  marshalled  the  evidence  against  the  defendant.  A  re- 
view of  the  evidence  satisfies  us  that  the  verdict  of  the  jury 
was  well  supported  and  was  the  only  one  which  fair  and  rea- 
sonable minds  could  reach.  The  defendant  was  a  man  of 
about  thirty-two  years  of  age  at  the  time  of  the  killing  and  had 
been  living  with  the  deceased,  in  illicit  relations,  in  an  apart- 
ment at  No.  412  West  49th  street  in  the  city  of  New  York. 
On  the  evening  of  November  17th,  1894,  they  were  in  the  rooms 
of  some  friends  in  the  same  building.  A  quarrel  seems  to 
have  sprung  up  between  them,  because  of  some  jealooisy  on  her 
part,  occasioned  by  his  manner  toward  another  woman  who 
was  present.  In  consequence,  they  left  and  returned  to  tbeir 
own  apartment.  About  two  o'clock  in  the  morning  of  Novem- 
ber 18th,  the  defendant  walked  into  the  station  house  of  the 
22d  police  precinct,  only  partly  dressed  and  carrying  his  shoes 
in  his  hands.  There  was  a  cut  on  the  left  side  of  his  neck  and 
more  or  less  blood  was  upon  his  clothes  and  person.  Accord- 
ing to  the  testimony  of  the  captain  and  sergeant  of  the  police 


Digitized  by 


Google 


PEOPLB  V.   LEACH.  167 

and  of  the  doorman  of  the  station  hou»e,  tihe  def endan»t  stated  to 
each  that  he  had  killed  the  deceased;  first  mentioning  her  as 
his  wife  and  then  stating  that  he  was  not  married  to  h^r.  He 
told  the  captain  where  he  would  find  the  deceased.  He  »aid 
to  the  sergeant  and  to  the  doorman  tlhat  he  had  sat  by  the  side 
of  the  woman  until  she  was  dead.  To  the  doorman  he  said 
that  over  an  hour  had  passed  since  he  had  killed  her  and,  when 
asked  with  what  he  had  cut  himself  and  his  wife,  'he  produced 
from  his  pocket  a  kndfe,  with  an  open  and  blood-etained  blade. 
Upoe  going  to  the  apartment  of  the  defendant,  the  body  of  the 
deceased  was  found  upon  the  bed,  entirely  naked,  except  that 
the  lower  pant  was  covered  by  a  bed  coverlet.  The  body  lay 
npon  its  right  side  and  upon  the  edge  of  the  bed  and  a  hand- 
kerchief was  clinched  in  the  left  hand.  Upon  the  left  side  of 
her  neck  was  a  deep,  long  and  incised  wo»nd  about  four  and 
one-half  incdics  in  length,  ragged  upon  its  edges,  which  com- 
meneed  from  behind  the  ear  and  varied  in  depth;  presenting 
the  appearance  of  several  wounds  merged  into  one.  The  jugu- 
lar vein  had  been  severed  by  the  cut  and  death  had  been  caused 
by  the  resulting  hemorrhage.  Blood  covered  the  left  side  of 
the  bed,  pillow  slips,  bed  cover  and  much  of  the  floor.  There 
was  no  evidence  of  any  struggle  having  taken  place  in  tihe 
room.  There  were  found  a  slate  and  a  sheet  of  paper  upon 
the  table  in  the  sitting  room  of  the  apartments,  upon  which  the 
defendant  had  written  in  an  incoihorent  and  illiterate  manner. 
The  contentia  are  not  material,  nor  of  a  nature  to  be  recited. 
He  stated  his  love  was  dead;  that  he  was  almost  dead  and  that 
fi-he  had  been  raped  by  her  un-cle.  Tllie  uncle  was  cliarged  with 
being  the  cause  and  with  having  long  abused  the  deceased. 
The  other  statements  read  like  the  maudlin  ravings  of  a 
drunken  man;  with  some  possible  notion  of  throwing  the  blame 
for  the  act  upon  the  conduct  of  the  uncle  of  the  deceased. 

The  defendant  was  examined  as  a  witness  in  his  own  behalf 
and  according  to  his  testimony  the  deceased  had  committed 
suicide  while  affected  by  whiskey,  which  she  had  drunk  to  ex- 
cess, after  returning  to  their  apartment,  and  also  by  his  threat 
to  leave  her  because  of  her  habits.  He  testified  that,  upon 
discovering  that  the  deceased  had  killed  herself  in  the  adjoin- 


Digitized  by 


Google 


168  NEW   YORK  CRIMINAL   REPORTS,    VOL.  XL 

ing  roam,  he  endeavored  to  take  his  own  life  and  that  while  in 
a  dazed  condition  he  had  gone  to  the  police  station.  He  ex- 
plained that  he  did  not  send  for  a  doctor,  because  he  found  her 
dead  and  for  the  reason  that  he  would  not  give  himself  away 
because  he  had  been  harsh  to  her.  He  denied  remembering 
having  told  the  police  officer  that  he  had  killed  the  womian.  He 
testified  that  the  deceased  had  made  previous  attempts  to  cMDm- 
mit  suicide;  that  she  had  admitted  having  had  continuous 
illicit  relations  with  her  uncle  and  had  been  intimate  with  an- 
other man  and  that,  notwithstanding  this  knowledge,  he  con- 
tinued to  live  with  her. 

Sufficient  of  the  evidence  has  been  referred  to.  The  facts  are 
not  disputed  as  to  the  quarrel,  the  death,  and  that  the  defend- 
ant's knife  had  caused  the  wound.  The  conflict  was  as  to  the 
mode  in  which  death  came  to  the  woman  and  which  the  accused 
stated  to  have  been  by  the  woman's  own  hand  and  a  further 
conflict  was  in  his  denial  that  he  remembered  his  admissions 
to  the  officers.  That  conflict  in  the  evidence  was  for  the  jury 
to  determine.  They  were  to  pass  upon  all  the  circumstance^* 
of  the  case  and  the  degree  of  credibility  which  they  should 
attach  to  the  defendant's  story.  If  they  believed  the  evidence 
for  the  prosecution,  the  deceased  had  been  killed  by  the  de- 
fendant as  the  result  of  a  quarrel,  which  took  place  between 
them  in  the  evening.  That  evidence  showed,  or  tended  to 
show,  that  the  defendant  had  stabbed  the  deceased  in  the  neck 
with  his  knife  and  the  nature  of  the  wound  and  of  tihe  weapon 
was  such  as  to  justify  the  inference  that  the  stabbing  had  been 
deliberately  done  and  with  the  design  to  effect  her  death. 
Many  facts  combined  to  render  incredible  the  story  of  the  de- 
fendant. There  was  the  writing  found  upon  the  slate  and  sheet 
of  pax)er,  in  T\ihich  he  speaks  of  her  death  and  yet  does  not 
suggest  that  she  had  committed  suicide;  which  would  have 
been  a  most  natural  statement  to  make,  especially  as  he  at- 
tempted, or  pretended  to  attempt,  it  himself.  When  rt  the 
station  house  and  in  the  ho-^pital,  where  he  was  for  nearly 
three  weeks,  while  receiving  medical  care  for  his  wound,  and 
when  taken  thence  to  the  police  court  to  answer  to  the  charge, 
he  makes  no  statement  that  the  deceased  had  killed  herself. 
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Nor  does  he  make  it  to  any  pepson,  until  his  attorney  was  pre- 
paring  for  his  trial.  Had  such  been  the  fact,  it  is  inconceiv- 
able that  he  should  not  have  stated  it,  either  when  he  went  to 
the  station  house  to  tell  of  the  occurreoice,  or  at  some  time  be- 
fore he  confided  it  to  his  attorney.  It  was  the  defendant's 
knife  which  had  caused  the  wound  upon  the  deceased  and  the 
situation  of  the  wound  itself  as  well  as  the  nudity  and  the 
position  of  the  body  of  the  deceased,  were  circumsitances  which 
militated  against  the  probability  of  the  wound  having  been 
self-inflicted  and  with  suicidal  intent. 

Without  commenting  further  upon  the  evidence,  it  is  suffi- 
cient to  say  that  the  inference  drawn  by  the  jury  from  it,  of  the 
defendant's  having  deliberately  murdered  the  deceased  was 
just  and  reasonable. 

The  criticism  upcm  the  charge  of  the  learned  trial  judge  is^ 
not  that  he  had  improperly  stated  the  facts  but,  to  quote  the 
language  of  the  defendant's  -©ounsel,  that  the  evidence  was 
marshalled  a  little  against  the  defendant,  the  way  the  evidenice 
was  put  together.  When  the  defendant'*  counsel,  upon  tihe 
close  of  the  charge,  had  excepted  to  that  portion  which  con- 
sisted of  the  marshalling  of  the  evidence,  the  trial  judge  asked 
him  to  point  out  any  fact  that  was  improperly  stated,  in  order 
that  he  migtht  correct  it,  saying,  "if  I  have  improperly  stated 
any  fact  I  wish  to  correct  it."  In  response  to  the  remark  of 
the  defendant's  counsel  that  the  evidence  was  "marshalled'* 
against  the  defendant,  the  trial  judge  replied,  and  these  re- 
marks, although  not  the  subject  of  an  exception  have  been 
pressed  upon  our  consideration  as  having  prejudiced  the  minds 
of  tihe  jurors  and  as  disabling  them,  as  the  expression  of  an 
opinion  by  the  trial  judge,  from  reaching  a  fair  verdict,  "if  the 
facts  are  against  the  defendant,  that  is  not  my  fault;  it  is  un- 
fortunate but  I  cannot  help  it."  The  charge  was  a  clear,  logi- 
cal and  fair  statement  of  the  facts  in  evidence  Ix^fore  the  jury; 
and  they  were  instructed  that  it  was  for  them  to  find  from  those 
facts  whether  or  not  the  defendant  was  guilty.  THiey  were 
cautioned  against  being  influenced  by  the  opinion  of  the  court 
and  were  admonished  that  it  was  for  them  to  draw  the  conclu- 
sions from  the  evidence.  It  was  the  duty  of  the  trial  judge* 
Vol.  XI- 23 
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to  present  the  evidence  to  the  jury  and  that  would  have  been 
unintelligently  done,  if  he  had  not  presented  them  in  what 
seemed  their  logical  order,  or  in  the  natural  sequence  of  events. 
That  he  should  have  commented  upon  the  eviden-ce,  and,  per- 
Jiaps  in  some  expressions,  have  indicated  the  bent  of  his  own 
mind,  is  not  a  subject  for  adverse  criticism,  so  long  as  he  did 
not  invade  the  province  of  the  jury  and  withdraw  from  them 
the  consideration  of  any  facts,  or  lead  them  to  suppose  that 
the  determination  was  not  wholly  with  them.  For  the  trial 
judge,  therefore,  to  answer  the  criticism  of  the  defendant's 
counsel  as  he  did  was  natural  and  quite  unobjectionable.  The 
whole  case,  as  made  by  the  eviden<5e  given  in  behalf  of  the 
prosecution  and  of  the  defendant,  is  bare  of  any  fact  or  feature 
to  raise  it  above  the  level  of  a  vulgar  crime,  committed  as  the 
result  of  a  drunken  brawl.  That  the  defendant  may  have  been 
influenced  to  the  commission  of  his  atrocious  crime  by  resent- 
ment at  the  woman's  habits  of  drunkenness  and  immorality, 
■does  not  tend  to  relieve  the  case  of  its  brutal  features.  He 
had  continued  to  live  with  her  as  his  miistress,  after  receiving 
her  confessions  of  continuous  illicit  relations  with  her  uncle. 
It  would  be  diflSeult  to  have  arrayed  the  facts  in  evidence  in  any 
way  before  the  jury,  without  their  suggesting  by  their  own 
force  the  willful  commission  of  a  disgusting  and  brutal  crime; 
for  the  commission  of  which  there  were  shown  to  have  been 
several  motives  and  the  opportunity,  and  where  all  the  circum- 
stances pointed  to  the  defendant's  guilt. 

We  see  no  occasion  to  interfere  with  the  execution  of  the 
judgment  of  deatih.  The  defendant  has  had  a  fftir  trial  and  has 
been  convicted  upon  evidence  which  should  satisfy  the  fairest 
mind  as  to  his  guilt.  The  judgment  appealed  from  by  him 
should  be  aflBrmcd. 

All  concur. 

Judgment  affirmed. 

NOTE    ON    "COMMENT   OF   COURT   UPON   EVIDENCE.'^ 
Court  is  not  bound  to  comment  upon  evidence.    People  v.  Kemmler, 

119  N.  Y.  580;    30  S.  R.  198. 

Judge  may  state  his  impressions,  if  he  leaves  it  to  jury  to  come  to 

their  own  conclusions.    Fitzgerald  v.  Fachs,  29  S.  R.  526. 
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Court  may  comment  upon  testimony,  so  long  as  hQ  leaves  question  of 
iact  to  jury  and  instructs  them  that  they  are  sole  judges  thereof.  Peo- 
ple V.  Fanshawe,  65  Hun,  77;  47  S.  11.  331;  8  N.  Y.  Cr.  326;  alT'd  50 
S.  R.  1. 

Judge  may  comment  upon,  and  even  express  opinion  as  to  evidence,  if 
lie  confines  its  force  and  effect  to  jury.    Hart  v.  By  an,  25  S.  R.  886. 

Court  may  call  attention  to  any  seeming  conflict  in  testimony  of  vHt- 
Bcss.    McManus  v.  Woolverton,  47  S.  R.  107;    aff'd,  53  S.  R.  930. 

When  comments  of  couyt  upon  evidence  no  ground  for  reversal.  Peo- 
ple V.  Fleming,  37  S.  R.  655. 

It  may  read  to  jury  from  opinion  of  court  of  appeals.    Id. 

Trial  judge  should  present  evidence  with  such  comment  as  will  enable 
jury  to  see  its  relevancy  and  pertinency.  People  v.  Fanning,  131  N.  Y, 
659;   43  S.  R.  771;   8  N.  Y.  Cr.  363. 

He  should  not  refrain  from  so  doing  because  it  may  bear  hardly  upon 
accused.    Id. 

Court  may  call  attention  of  jury  to  fact  that  defendant's  story  was 
uncorroborated  and  was  incapable  of  corroboration.  People  v,  Rohl, 
138  N.  Y.  616;    52  S.  R.  147. 

Court  may  refer  simply  to  such  portions  of  testimony  as  will  illustrate 
questions  of  law  which  it  is  necessary  to  present  to  juty.  People  v. 
McGonegal,  42  S.  R.  307. 

Reference  by  judge,  on  trial  on  indictment  for  larceny,  to  omission  of 
defendant  to  furnish  exculpatory  evidence,  proper.  People  v.  Cassin, 
42  S.  R.  133;   aff'd,  49  S.  R.  913. 

Leaving  question  to  jury,  at  conclusion  of  charge,  obviates  prejudicial 
effect  of  calling  declarations  of  accused  strong  evidence  against  him. 
Id. 

Court  has  right  to  tell  jury,  as  matter  of  law,  if  evidence  justifies  it, 
that  such  evidence,  if  believed,  makes  out  crime  described  in  indict- 
ment.   People  V.  Cannon,  139  N.  Y.  645;    54  S.  R.  809;   see  54  S.  R.  431. 

Intimation  of  opinion  or  comment  upon  evidence,  though  unfavorable 
to  applicant,  furnishes  no  ground  for  reversal  in  court  of  appeals.  Hurl- 
burt  V.  Hurlburt,  40  S.  R.  436;    aff*d,  18  S.  R.  407. 

Mere  statement  of  opinion  by  judge  concerning  evidence  is  not  sub- 
ject to  valid  exception,  where  charge  directs  all  essential  facts  to  be 
determined  by  jury.    Quill  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  32  S.  R.  612. 

Court  should  not  express  opinion  on  value  of  medical  testimony.  Peo- 
ple ▼.  Webster,  59  Hun,  398;  36S.  R.  834. 
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(ttnxt  Dl  ^^vttAs. 

April  9,  1895. 

PEOPLE  V.    CHARLES    P.   WILSON. 

(71  S.  R.  350.) 

1.  Homicide — CJonspiracy. 

Wliere  an  unarmed  peace  officer,  dischar^ng  his  duties  in  a 
f^eiitle  and  considerate  nmnner  is  thrown  entirely  oiT  his  guard  by 
the  apparently  docile  and  submissive  way  in  v/hich  his  prisoners 
are  allowing  him  to  conduct  them  to  the  police  station,  and  such 
prisoners  are  two  desperate  men,  one  of  whom  is  the  defendant, 
who  carry  concealed  weapons  of  an  unusually  deadly  and  dangerous 
character,  but  both  of  them  are  submissive  and  quiet  until  the  de- 
fendant utters  his  warning  cry  to  "let  her  go,"  when  each  springs 
into  the  utmost  activity  and  the  defendant  strikes  the  officer  with 
a  blow  from  the  butt  of  his  revolver  and  at  almost  the  same  in- 
stant of  time  the  bullet  of  the  other  prisoner  completes  the  work 
of  death,  it  is  sufficient  to  establish  a  perfect  and  complete  com- 
bination and  concert  of  action  between  the  defendant  and  his  asso* 
ciate. 

2.  Same. 

It  matters  not  whether  such  understanding  or  agreement  was 
formed  as  part  of  a  general  policy  adopted  by  the  defendants  while 
following  a  life  of  crime,  or  an  instantaneous  compact,  bom  of 
the  exigency  of  the  occasion.  The  deliberation  and  premeditation 
essential  to  constitute  the  crime  may  have  existed  in  either  case. 

Appeal  from  judgment  of  the  court  of  oyer  and  terminer  of 
the  county  of  Onondaga,  entered  upon  a  verdict,  convicting  de- 
fendant of  the  crime  of  murder  in  the  first  degree,  and  also 
from  an  order  of  said  court  denying  a  motion  for  a  new  trial. 

Harrison  Hoyt,  for  appellant. 

Benjamin  J.  Shove,  Dist.  Atty.,  for  respondent. 

BARTLETT,  J.— On  the  31st  day  of  July,  1893,  James  Har- 
\ej,  a  detective  and  member  of  the  Syracuse  police  force,  was 
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shot  and  Instantly  killed  on  a  public  street  in  that  oity  at  ten 
o^clock  in  the  forenoon.  The  tragedy  was  witnessed  by  a  num- 
ber of  citizens.  Two  brothers,  Lucius  R.  Wilson,  and  this  de- 
fendant, Charles  F.  Wilson,  were  jointly  indicted  for  murder 
in  the  first  degree  as  the  alleged  perpetrators  of  the  crime. 

The  defendants  demanded  separate  trials.  Lucius  R.  Wilson 
was  tried,  convicted,  the  judgment  affirmed  by  this  court  and 
sentence  of  death  duly  executed. 

In  September  last  this  defendant  was  convicted  of  murder  in 
the  first  degree  at  the  Onondaga  oyer  and  terminer  and  we  are 
now  called  upon  to  review  that  judgment. 

The  learned  counsel  for  the  defendant  introduced  no  evi- 
denee  on  his  bdhalf.    The  material  facts  are  few  and  simple. 

On  the  night  of  Sunday,  June  4,  1893,  the  shoe  store  of  Mc- 
Bride  &  Co.,  on  South  Salina  street,  was  entered  by  burglars, 
the  safe  opened  and  about  {600  in  money  taken,  including  a 
quantity  of  silver  in  quarter  dollar  pieces,  dimes  and  nickels. 

On  the  Friday  and  Saturday  preceding  the  burglary  three 
strangers  had  taken  meals  together  in  Palmer's  restaurant. 
Two  of  these  strangers  were  the  Wilson  brothers,  but  the 
identity  of  the  third  person  has  never  been  disclosed.  On  the 
Monday  following  the  burglary  the  same  three  strangers  again 
visited  the  restaurant,  coming  in  sejmrately,  but  eating  their 
meals  together. 

Thefir  bill  was  three  dollars,  and  it  was  paid  with  three  quar- 
ters, five  nickels  and  twenty  dimes. 

The  three  strangers  then  disappeared  from  the  city  of  Syra- 
cuse. 

The  proprietor  of  the  restaurant  had  his  suspicions  aroused 
by  the  facts  already  narrated,  and  he  conferred  with  McBride 
and  the  police  offieiaJs  as  to  the  possibility  of  the  three  strangers 
being  implicated  in  the  burglary  of  the  previous  Sunday  night. 

It  was  finally  arranged  that  if  the  suspected  men  should 
again  visit  the  restaurant  Palmer  was  to  communicate  with 
police  headquarters,  and  they  would  be  placed  under  arrest. 

Detective  Harvey  was  advised  of  the  situation  and  instructed 
to  make  the  arrest  if  the  opportunity  presented. 

On  the  morning  of  the  murder,  between  nine  and  ten  o'clock. 
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the  Wilson  brothers  again  appeared  n  Palmer's  restaurant  and 
ordered  breakfast.  Palmer  at  once  telephoned  police  head- 
quarters, and  in  a  few  minutes  Detective  Harvey  appeared 
upon  the  scene. 

At  the  time  of  Harvey'fe  arrival  the  Wilson  brothers  were 
eating  their  breakfast.  Harvey  desired  to  make  the  arrest  at 
once,  but  Palmer  aeked  him  to  wait  until' the  men  had  left  the 
restaurant. 

A  brief  description  of  the  lo<;ation  of  the  restaurant  and 
police  station  is  essential  to  a  proper  understanding  of  the  clos- 
ing seeoies  in  this  tragedy. 

Water  street  runs  east  and  west,  Warren  street  north  and 
south. 

Mann's  tea  store  is  located  at  the  southeast  corner  of  Water 
and  Warren  streets,  facing  west  on  Warren  street. 

The  police  station  is  on  Water  street,  one  block  east  of  Mann's 
store  and  on  the  same  side  of  the  street. 

Palmer's  restaurant  is  two  blocks  south  of  Mann's  store  on 
the  east  side  of  Warren  street. 

Harvey  was  killed  on  Water  street,  about  two  hundred  and 
fifteen  feet  east  of  Mann's  store  and  one  hundred  and  sixty 
feet  west  of  the  police  station. 

When  the  Wilson  brothers  left  Palmer's  restaurant  they 
proceeded  north,  on  Warren  street,  in  the  direction  of  Mann's 
store,  which  was  two  blocks  distant. 

Harvey  followed  them  and  when  opposite  Mann's  store  he 
tapped  them  on  the  shoulders  and  the  thTce  stepped  into  the 
doorway  of  the  store  where  they  apparently  engaged  in  a  quiet 
conversation  lasting  from  one  to  three  minutes,  according  to 
the  testimony  of  several  witnesses  who  saw  the  transaction, 
but  were  not  near  enough  to  hear  what  was  said. 

No  witnesses  w^ere  produced  who  heard  the  conversation. 

The  Wilson  brothers  and  Harvey  then  lef  t  fhe  doorway,  Har- 
vey between  them,  but  not  holding  or  touching  tihem;  Lucius 
was  on  his  left  and  Charles,  this  defendant,  on  his  right. 

In  this  position  they  proceeded  north,  turned  east  on  Water 
street  walking  quietly  towards  the  police  station.  Next  east 
of  Mann's  store  a  new  building  was  in  process  of  erection  and 
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the  sidewalk  was  barricaded,  the  obstruction  extending  some 
little  distance  beyond  the  curb  line. 

The  three  men  walked  out  into  the  street  around  the  barri- 
cade and  as  they  approached  the  eastern  corner  of  it  Harvey 
had  each  prisoner  by  the  arm;  they  were  still  proceeding  quiet- 
ly and  not  engaged  in  eonversation. 

Just  as  they  were  turning  in  toward  the  sidewalk  this  de- 
fendant, Charles  F.  Wilson,  exclaimed,  "Let  her  go;"  at  the 
same  instant  he  caught  Harvey  by  the  coat  with  his  left  hand 
and  jerked  him  around  so  that  while  he  had  been  walking  east 
he  faced  west;  with  his  right  hand  he  drew  from  his  hip  pocket 
a  revolver  ten  or  twelve  inches  long  and  dealt  Harvey  a  sevei^e 
blow  with  the  butt  of  it  on  the  left  side  of  the  head  which  dazed 
him  and  caused  his  knees  to  bend  as  if  he  was  about  to  fall;  at 
that  moment  Lucius,  who  had  in  the  meantime  freed  himself 
from  the  grasp  of  Harvey  and  running  to  the  west  on  Water 
street  a  distance,  fixed  by  various  witnesses  anywhere  from 
eight  to  twenty-five  feet,  turned  and,  drawing  a  revolver  similar 
to  the  one  his  brother  carried,  discharged  tihrough  the  head  of 
Harvey  a  forty-five  calibre  ball,  which  entered  at  the  right  eye 
and  merged  at  the  bf>ck  of  the  skull.  This  defendant,  when  the 
shot  was  fired  by  his  brother,  stood  about  four  feet  from  Har- 
vey, with  his  revolver  in  hand,  evidently  awaiting  the  result  of 
his  brother's  fire,  and  ready  to  complete  this  assassination  of 
an  unarmed  peace  oflBcer  if  the  first  bullet  failed  to  do  its  work. 

The  brothers  then  fled;  Lucius  was  captured  in  about  thirty 
minutes  after  the  shooting  and  this  defendant  nearly  a  month 
later  in  the  city  of  Buffalo. 

The  main  question  presented  is  whether,  as  a  matter  of  law 
on  the  facts  presented  by  the  people,  the  conviction  of  this  de- 
fendant can  stand  notwithstanding  he  did  not  fire  the  fatal 
Bhot. 

The  learned  trial  judge  in  his  charge  to  the  jury  instructed 
them  with  g-eat  clearness  as  to  the  law  governing  the  case, 
-and  repeatedly  reminded  them  there  were  two  theodes  upon 
which  the  defendant  could  be  convicted  of  murder  in  the  first 
pegree,'  if,  in  their  opinion,  the  fact  justified  it;  he  called  to 
their  attention  as  the  fir»t  theory  that  murder  in  the  first  degree 
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is  the  killing  of  a  human  being  from  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of  the  person  killed  or  of 
another  (Penal  Code,  §  183,  subd.  1),  and  that  a  person 
concerned  in  tiie  commission  of  a  crime,  whether  he  directly 
commits  the  aict  constituting  the  offense  or  aids  and  abets 
in  its  commission  is  a  principal,  Penal  Code,  §  29;  he  also  point- 
ed out,  as  the  second  theory,  that  murder  in  the  first  degree  is 
the  killing  of  a  human  being  without  a  design  to  effect  death, 
by  a  person  engaged  in  the  commission  of  or  in  an  attempt  to 
commit  a  felony,  either  upon  or  affecting  the  person  killed  or 
otherwise.    Penal  Code,  §  183,  sub.  3. 

The  jury  were  instructed  that  the  people  claimed  the  evi- 
dence justified  a  finding  that  there  was  an  understanding  be- 
tween these  two  brothers,  made  previousily  or  at  the  time,  to 
resist  to  the  utmost  being  arrested  even  if  that  resistamce  led 
to  the  taking  of  human  life,  and  this  being  so  it  constituted  a 
deliberate  and  premeditated  design  to  kill,  and  death  result- 
ing, it  was  murder  in  the  first  degree. 

The  jury  were  also  instructed  that  if  they  found  the  two 
brothers  were  acting  jointly  and  were  aiding  and  assisting 
each  other  in  escaping  or  attempting  to  escape  by  force  from 
the  lawful  custody  of  the  deceased  then  they  need  not  find  a 
design  to  effect  Harvey's  death,  and  both  were  guilty  of  mur- 
der in  the  first  degree. 

It  was  also  left  to  the  jury  to  determine  whether,  under  all 
the  oircumstances  of  this  case,  the  two  brothers  were  in  lawful 
custody  of  Harvey  as  a  peace  officer  on  a  charge  of  felony,  and 
were  aiding  and  assisting  each  other  in  an  attempt  to  escape. 

The  jury  were,  throughout  the  charge,  cautioned  again  and 
again  to  keep  in  mind  the  legal  distinctions  to  which  the  court 
had  called  their  attention.  Indeed,  the  counsel  for  the  defend- 
ant urged,  upon  the  argument,  that  the  prisoner  was  prejudiced 
by  this  repeated  reference  of  the  trial  judge  to  the  legal  dis- 
tinctions in  the  case. 

We  are  unable  to  see  any  force  in  this  criticism,  but  on  the 
contrary  are  persuaded  that  the  jury  must  have  approached 
the  oonsideration  of  this  case  with  a  very  clear  apprehension 
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of  the  principles  of  law  that  were  to  comtrol  them  in  the  dis- 
charge of  their  duty. 

A  careful  study  of  the  factsHn  this  case  satisfies  us  that  the 
jury  were  juartified  in  rendering  a  verdict  to  the  effect  that  this 
defendant  is  guilty  of  murder  in  the  first  degree. 

There  is  abundant  evidence  to  sustain  the  conclusion  that 
there  was  a  deMberate  and  premeditajted  design  by  these  two 
brothers  acting  in  concert  to  slay  Harvey.  It  matters  not 
whether  that  understanding  or  agreement  was  formed  as 
part  of  a  general  policy  adopted  by  these  desperate  men 
while  following  a  life  of  crime,  or  an  instantaneous  compact, 
iKyrn  of  the  exigency  of  the  occasion,  when  James  Harvey  had 
each  by  the  arm  and  was  within  one  hundred  and  sixty  feet  of 
the  police  station  whose  cell  doors  were  about  to  close  upon 
them.  The  deliberation  and  premeditation  essential  to  con- 
stitute the  crime  may  have  existed  in  either  case. 

The  immediate  facts  surroumding  the  killing  are  the  only  evi- 
dence the  people  could  adduce  to  prove  this  agreement  or  un- 
derstanding, and  they  were  persuasive  and  convincing  to  the 
last  degree. 

We  have  an  unarmed  peace  officer  discharging  his  duty  in  a 
gentle  and  considerate  manner,  and  thrown  entirely  off  his 
guard  'by  the  apparently  docile  and  submissive  way  in  which 
his  prisoners  were  allowing  him  to  conduct  them  to  the  police 
station;  we  have  two  desperate  men  carrying  concealed  weap- 
ons of  an  unusually  deadly  and  dangerous  character;  we  have 
perfect  concert  of  action  between  the  prisoners,  both  submis- 
sive and  quiet  until  this  defendant  uttered  his  warning  cry  to 
^'Let  her  go,"  and  then  each  sprang  into  the  most  intense  ac- 
tivity; this  defendant  dazed  Harvey  with  a  blow  from  the  butt 
of  his  revolver,  and  at  almost  the  same  instant  of  time  the  bul- 
let of  Lucius  completed  the  work  of  death. 

It  is  fair  to  assume  from  the  evidence  that  within  ten  or  fif- 
g  teen  seconds  after  this  defendant  gave  his  fatal  signal  James 
Harvey  was  lying  dead  in  liis  tracks  with  this  defendnnt.  stand- 
ing within  four  feet  of  him,  with  his  revolver  in  hand,  watching 
the  effect  of  his  brother's  shot. 

A  more  perfect  and  complete  combination  and  concert  of  ac- 
VoL.  XI -23 
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tiaa  coold  not  be  disclosed  by  human  evidence.  The  killing  of 
Harvey  was  the  joint  act  of  these  two  brotiliers. 

The  jury,  however,  may  have  adopted  the  other  theory  of  the 
case,  and  reached  the  con-elusion  that  the  two  bix)thers  were  in 
the  lawful  custody  of  Harvey  on  a  charge  of  felony,  and  were 
aiding  and  assisting  each  other  in  an  attempt  to  escape,  which 
act  wajs  also  felony,  and  properly  regarded  the  design  to  effect 
Harvey's  death  as  immaterial. 

The  facts  fully  support  such  a  finding  by  the  jury. 

As  the  verdict  was  general  it  is  impossible  to  say  which 
theory  of  the  case  the  jury  selected. 

Having  reached  the  conclusion  that  the  jury  were  entitled  to 
comvi'ct  the  defendant  on  either  theory  of  the  case  it  remains 
for  us  to  consider  the  exceptions  of  the  defendant. 

Daniel  W.  Savage,  a  waiter  in  the  restaurant  where  the  Wil- 
son brothers  took  breakfast  the  morning  of  the  murder,  was 
permitted  to  testify,  against  the  objection  of  the  defendant^ 
that  he  said  in  a  natural  tone  of  voice  to  Palmer,  the  proprietor,, 
when  the  Wilsons  were  passing  through  into  the  dining  roonu 
and  between  five  and  seven  feet  distant  from  him:  "There  goes 
the  burglars."  This  was  a  circumstance  to  be  considered  by 
the  jury;  it  was  for  them  to  determine  whether  tihe  Wilsons 
h(*ard  the  remark,  and  if  they  believed  they  did,  it  was  a  fact 
of  the  very  greatest  importance  bearing  both  upon  the  subject 
of  the  arrest  and  of  the  opportunity  afforded  the  suspected  men 
to  make  the  most  deliberate  and  complete  agreement  to  resisit 
arrest  if  the  police  authorities  should  attempt  it.  In  this  latter 
aspect  this  seemingly  trifling  incident  becomes  of  paramount 
importance. 

It  would  make  deliberation  and  premeditation  on  the  part  of 
the  Wilr-^n  brothers  not  only  possible,  but  highly  probable  5n 
the  light  of  the  subsequent  events  already  commented  upon  at 
length. 

The  fact  that  Ravage  was  permitted  to  give  his  opinion  under 
cross-examination  that  he  did  not  believe  the  Wilsons  heard 
his  remark  is  entitled  to  no  weight.  The  cross-examination 
was  thorough  and  searching  as  to  this  incident,  and  it  was  for 
the  jury  to  say  if  the  suspected  men  overheard  the  remark. 
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The  wiffcnem  Henry  P.  Haze  was  allowed  ur  state  that  the  in- 
dicted men  were  broithers. 

The  defendant's  counsel  insists  this  evidence  was  calculated 
to  harm  the  prisoner.  We  think  it  was  competent  and  had  a 
direct  beating  upon  the  issue  of  agreement  between  the  Wil- 
sons to  effect  their  escape  by  concept  of  action.  This  fact  by 
itself  would  not  prove  sndi  an  agreement,  but  it  is  one  of  many 
circumstances  proper  for  the  jury  to  consider. 

The  defendant's  counsel  make  several  requests  to  charge  the 
jury,  which  were  refused. 

The  first  reads:  If  the  jury  find  that  there  was  no  intent  by 
defendant  to  kill  the  oflficer,  and  he  did  not  know  that  Lucius  R. 
Wilson  was  going  to  kill  him,  then,  although  present  and 
striking  Harvey,  he  cannot  be  convicted  of  murder  in  the  first 
degree. 

The  court  refused  to  charge  this  proposition  as  a  whole. 

The  trial  judge  pointed  out  that  the  statute  provided  that 
the  intent  must  be  to  kill  the  person  who  was  killed  or  another, 
and  that  if  the  arrangement  was,  before  the  Wilsons  met  Har- 
vey, to  resist  to  the  extenrt  of  killing  some  person  to  them  un- 
known, he  could  not  charge  the  proposition  as  submitted. 

The  most  obvious  vice  of  this  request  to  dharge  is  thajt  it  was 
general  in  its  character  and  not  limited,  as  it  should  hav^e  been, 
to  the  first  subdivision  of  the  statute  which  deals  with  the  kill- 
ing of  a  human  being  from  a  deliberate  and  premeditated  de- 
sign to  effect  the  death  of  the  person  killed  or  of  another. 

It  would  have  been  error  to  have  charged  this  proposition 
under  the  third  subdivision  of  the  statute  where  there  was  no 
design  to  effect  death  by  a  person  engaged  in  the  commission 
of  a  feliony.    Penal  Code,  §  183,  subdivisions  1  and  3. 

The  suggestion  that  the  context  of  the  record  reveals  that  the 
requests  to  charge  immediately  preceding  the  one  under  con- 
sideration referred  to  the  first  subdivision  of  the  statute,  nud 
that  this  one  obviously  did,  is  without  force,  as  the  criticism  is 
to  some  extent  inaccurate,  and  furthermore  eacl^  request  must 
stand  by  itself. 

The  prisoner  could  not  have  been  prejudiced,  as  the  trial 
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judge  Iiad  explicitly  charged  the  jury  under  the  first  subdivision 
of  the  statute,  and  laid  down  the  law  properly. 

We  think  there  was  no  error  in  refusing  to  charge  this  re- 
quest. 

The  next  refused  request  reads:  "If  an  agreement  existed 
between  the  parties  to  escape  from  the  officer,  but  not  to  mur- 
der him,  then  the  killing  by  one  is  not  the  act  of  th.e  otiher,  and 
unless  the  jury  believe  he  intended  the  death  of  the  officer  he 
cannot  be  convicted  of  murder  in  the  first  degree." 

This  request  is  general  in  its  character,  and  does  not  state 
the  law  accurately;  to  have  ciharged  it  as  it  stands  would  have 
been  error. 

The  next  three  requests  refused  read:  "There  is  no  evidence 
that  this  defendant  aided  or  abetted  in  the  killing  of  Harvey. 

There  is  no  sufficient  evidence  of  a  preconceived  and  common 
purpose,  resolution  and  agreement  to  resist  Harvey,  or  any 
officer,  to  the  extent  of  killing  the  officer^ 

There  is  no  sufficient  circumstance  proven  in  this  case  to  war- 
rant the  jury  in  finding  any  resolution  or  agreement  by  defend- 
ant with  Lucius  R.  Wilson  to  commit  murder." 

We  think  each  of  these  requests  was  properly  refused,  as  all 
the  questions  were  for  the  jury. 

The  defendant's  counsel  refers  to  a  refusal  to  charge  at  folio 
1679  of  the  case  under  his  fifth  point.  The  court  and  counsel 
seem  to  have  reached  an  agreement  as  to  the  request  there 
considered. 

The  last  request  referred  to  by  defendant's  oourwel  reads: 

If  the  jury  have  a  reasonable  <  oubt  as  to  defendant's  guilt 
of  murder  in  the  first  degree,  they  may  convict  in  a  less  degree. 

This  was  afterwards  modified  to  read  "second  degree"  in- 
stead of  "less  degree." 

The  trial  judge  then  defined  murder  in  the  second  degree  and 
told  the  jury  substantially  they  could  convict  of  that  degree 
under  the  first  subdivision  of  the  statute  if  they  had  a  reason- 
able doubt  as  to  deliberation  and  premeditation;  he  then  said 
to  the  jury  in  substance,  that  under  the  other  subdivision  of  the 
statute  there  was  no  element  of  inik^nt  involved,  and  if  they 
found  no  agreement  to  act  in  concert  tfliey  could  not  convict 
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the  defendant  at  all,  and  if  they  found  concert  of  action  it  would 
be  murder  in  the  first  degree. 

This  seems  to  us  the  fair  intent  and  meaning  of  a  somewhat 
discursive  charge  made  in  response  to  this  particular  request, 
and  we  do  not  think  there  was  a  refusal  to  charge  as  requespted 
in  view  of  all  that  was  said.  The  final  result  was  that  the  jury 
were  correctly  instructed  as  to  the  law.  i 

We  may  state  in  conclusion  that  we  have  not  confined  our 
examination  of  this  caee  to  points  presented  by  the  prisoner's 
counsel,  but  have  considered  every  possible  ground  for  excep- 
tion or  error  contained  in  the  record,  and  are  unable  to  say  that 
the  verdict  of  the  jury  should  be  set  aside. 

The  judgment  of  conviction  and  order  appealed  from  should 
be  affirmed. 

All  concur,  except  ANDREWS,  Ch.  J.,  GRAY  and  O'BRIEN, 
J  J.,  who  dissent  on  the  grounds:  (1)  That  there  was  no  suffi- 
cient evidence  to  justify  the  court  in  submitting  to  the  jury  the 
question  whether,  on  the  day  of,  or  on  any  day  preceding  the 
homicide,  the  defendant  and  Lucius  R.  Wilson  (who  fired  the 
shot  which  killed  Harvey)  had  entered  into  a  joint  agreement, 
conspiracy  or  confederacy  to  resist,  to  the  taking  of  human 
life  if  necessary,  and  attempt  by  any  person  to  arrest  or  detain 
them,  or  hold  them  in  custody,  and  (2)  that  the  charge  of  the 
judge  to  the  effect  that  if  the  jury  found  that  such  combination 
or  agreement  was  made,  and  that  the  killing  of  Harvey  by  the 
shot  fired  by  Lucius  R.  Wilson  was  in  execution  of  such  com- 
mon design,  the  defendant,  Charles  F.  Wilson,  could  be  con- 
victed of  murder  in  the  first  degree,  was  erroneous,  for  the  rea- 
son that  the  evidence  furnished  no  sufficient  basis  for  the 
oharge. 

Judgment  affirmed. 

NOTE   ON    "DELIBEBATION   AND   PREMEDITATION."    " 

AM  that  the  law  requires  is  this:  That  there  should  be  some  reflection 
and  thought,  that  precede  the  blow.  People  v.  Hawkins,  16  St.  Rep. 
359;  109  N.  Y.  411.  If  there  are  a  choice  and  determination  as  the  re- 
sult of  such  mental  actions,  there  is  sufficient  deliberation  within  the 
law.    Id. 
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SometihiD^  more  tbaa  tbe  actual  presence  of  initeiition  formed  at  the 
instant  of  the  striking  of  the  blow  or  firing  of  the  shot,  is  necessary. 
People  V.  Walworth,  4  N.  Y.  Cr.  355. 

There  must  be  a  deliberate  and  premeditated  design  to  effect  death, 
distinguishable  from  a  stiddenly  formed  intention  without  deliberation 
and  premedltatioiL    Id. 

If  a  choice  iM  made  as  the  result  of  tfaoogbt,  however  short  the 
struggle  between  the  intention  amd  the  act,  it  is  sufficient  to  character- 
ize the  crime  as  deliberate  and  premeditated  murder.  People  v.  Leigh- 
ton,  88  N.  Y.  117. 

The  intention  to  kill  mutrt  precede  the  act  by  some  appreciable  space 
cxf  time;    but  the  time  need  not  be  long.    People  v.  Majone,  91  N.  Y. 

eii. 

It  is  enough  that  the  fastention  precedes  the  act,  though  the  latter 
follows  immediately.  People  v.  Conroy,  97  N.  Y.  76;  People  v.  Clark,  7 
id.  393. 

The  time  for  deliberation  and  premeditation  need  not  be  long  and  may 
be  short.  People  v.  Beckwith,  3  St.  Rep.  104;  103  N.  Y.  368;  5  N.  Y.  Cr. 
230. 

If  it  fumxahes  room  and  opportunity  for  reflection,  and  the  facts  show 
that  such  reflection  existed,  and  the  mind  w^as  busy  with  its  design  and 
made  the  choice  with  full  chance  to  choose  otherwise,  the  ccmdition 
of  the  statute  is  fulfilled.    Id. 

No  particular  time  is  prescribed  by  law  within  which  deliberation 
and  premeditation  must  occur,  to  constitute  murder  in  the  first  degree. 
People  V.  Drose,  5  N.  Y.  Cr.  14;  People  v.  Majone,  1  id.  86;  People  v. 
Mafirano,  id.  411;  People  y.  Conroy,  2  id.  565;  People  r.  Kieman,  3  id. 
247;    4  id.  88. 

If  the  time  is  long  enough  for  choice  to  kill  or  mot  to  kill,  and  for  the 
formation  of  the  purpose  to  kill,  it  is  sufficient.    People  v.  Druse,  ante. 

The  act  which  causes  the  death  must  be  deliberate  in  the  sense  that  it 
was  not  committed  under  the  influence  of  a  sudden  and  uncontrollable 
impulse,  produced  by  a  proximate  eause,  and  it  must  be  premeditated 
in  the  sense  that  an  intention  to  inflict  the  injury  musit  have  preceded 
the  doing  of  the  act.    Id. 

Time  to  form  the  purpose  of  killing,  to  announce  such  intention 
and  to  carry  it  into  effect,  is  time  enough  for  deliberation  and  (M-emed- 
itation.  People  v.  Kieman,  101  N.  Y.  618;  4  N.  Y.  Cr.  94;  People  v. 
Leighton,  88  N.  Y.  117;  People  v.  Majone,  91  id.  211;  1  N.  Y.  Cr.  94;  Peo- 
ple V.  Conroy,  97  N.  Y.  75;   2  N.  Y.  Cr.  565. 

In  People  ▼.  JohnsoiB,  54  St.  Rep.  587;  139  N.  T.  358,  it  was  held  that, 
tkoagh  the  'b-ansaction  ocenpied  but  a  few  moments,  there  was  tlme» 
though  wrj  brief,  lor  deliberation  and  premeditation. 
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December  4,  1894, 
PEOPLE  V.  DAVID  HAMPTON. 

(71  S.  R.  357.) 

Appeal — Pacts. 

It  is  the  province  of  the  jury  to  determine  questions  of  fact  and 
decide  between  conflicting  inferences,  and  the  duty  of  the  court 
of  appeals  to  interfere  arises  only  when  it  can  see  that  the  verdict 
is  clearly  against  the  weight  of  evidence,  or  appears  to  have  been 
influenced  by  passion,  prejudice,  mistake  or  corruption. 

Appeal  from  judgment  of  the  court  of  general  sessions  of  the 
peace  of  the  city  and  county  of  New  York,  entered  upon  a  ver- 
dict oonvioting  defendant  of  the  felony  of  murder  in  the  first 
degree. 

Robert  J.  Haire,  for  appellant. 

John  D.  Lindsay,  for  respondent. 

PINCH,  J. — The  defendant  appeate  for  a  judgment  rendered 
on  a  verdict  convicting  him  of  murder  in  the  first  degree.  The 
case  has  been  submitted  upon  briefs  and  without  o«ral  argu- 
ment. That  Annetta  Ahrens  was  murdered  by  some  person 
with  such  deliberation  and  premeditation  as  to  constitute  the 
crime  ctharged  is  conceded.  That  the  defendant  was  its  per- 
petrator rests  as  a  fact  wholly  upon  circumstantial  evidence, 
and  the  contention  now  is  that  it  was  insuflaeient  to  warrant 
the  conclusion  of  the  jury.  It  must  not  be  forgotten  that  it  is 
their  province  to  determine  questions  of  fact,  and  decide  be- 
tween conflicting  inferemoes,  and  that  our  duty  to  interfere 
arises  only  when  we  can  see  that  the  verdict  is  clearly  against 
the  weight  of  evidence,  or  appears  to  have  been  influenced  by 
passion,  prejudice,  mis-take  or  corruption.  People  v.  Taylor, 
138  N.  Y.  398;  52  St.  Rep.  914.  I  have  read  the  evidence  given 
carefully,  and  do  not  see  how  the  jury  could  have  reached  any 
4JiflPerent  conclusion.    The  mass  of  testimony  is  much  too  great 
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to  be  repeated,  but  an  outline  of  the  prin-cipal  ineriminating 
facts  will  sufficiently  show  the  ground  of  the  verdict. 

Mrs.  Ahrens  was  last  seen  alive  between  eight  and  nine 
o'clock  in  the  evening  of  December  29th,  1892.  She  was  a 
widow,  about  seventy  or  eighty  years  of  age,  miserly  and  penu- 
rious in  her  habits,  often  having  considerable  sums  of  money 
in  her  possession,  and  with  a  passion  for  gold  coin,  which  she 
refused  to  spend  and  would  not  deiwsit  in  the  bank,  although 
sums  of  considerable  amount  were  credited  upon  her  bank 
books.  She  occupied  two  rooms,  the  smaller  of  which  was  a 
bedroom  and  held  a  wardrobe,  with  a  few  other  articles  of  fur- 
niture. On  the  morning  of  December  30th  she  was  found  dead 
in  her  bed,  with  the  marks  of  a  blow  on  her  face  and  her  throat 
cut  so  that  her  head  was  almost  severed  from  her  body.  Every- 
thing in  the  bedroom  was  in  disorder  and  confusion.  The  door 
to  the  outer  room  leading  from  the  hall  had  been  burst  (ypen 
and  stood  partly  ajar.  In  a  bureau  in  that  room  a  small  amount 
of  money  was  found  undisturbed,  but  much  less  than  the  woman 
was  in  the  habit  of  keeping  about  her.  On  the  washstand  was 
a  knife  with  a  wooden  handle,  on  which  was  the  word  "bread,'' 
in  raised  letters,  the  steel  blade  being  about  eight  inches  in 
length  and  stamped  on  the  metal  with  the  words  "bread  knife.'* 
It  was  stained  with  blood,  some  of  which  had  dripped  from  it 
ui>on  the  stand.  That  the  murder  was  committed  with  that 
weapon  is,  of  -course,  a  natural  and  obvious  inference.  That 
knife  was  very  clearly  identified  as  the  property  of  the  defend- 
ant. He  took  it  away  from  Mrs.  Johnson's  in  a  bag  on  the  15th 
of  December,  having  at  the  time  no  other  articles  of  property 
except  a  plate,  a  dish,  a  cup  and  saucer  and  some  small  amount 
of  clothing,  and  having  been  turned  out  by  Mrs.  Johneon  be- 
cause unable  to  pay  his  rent.  He  went  with  his  wife  directly 
to  Mrs.  Ahrens'  house,  where  he  stayed  till  December  26th,  or 
three  days  before  the  murder.  He  there  occupied  a  room  ad- 
joining the  sitting  room  of  Mrs.  Ahrens,  separated  from  it  by  a 
partition  in  which  was  a  glass  door.  The  deceased  had  cov- 
ered this  with  wrapping  paper  to  prevent  observation,  but  a 
comer  had  been  torn  off,  leaving  an  opening  through  which  it 
[was  possible  for  the  defendant  in  his  room  to  see  what  Mrs* 
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Atrens  was  doing  in  hers.  On  Ohristmas  day  she  found  that 
€rhe  had  been  robbed  of  about  eighty  dollars,  and  suspected  the 
defendant  as  the  thief.  After  his  arrest  he  confessed  that  he 
stole  the  money  on  Christmas  eve  but  claimed  he  had  never 
robbed  her  since.  The  money  was  taken  from  the  wardrobe 
aecording  to  Mrs.  Ahrens'  account  of  it.  Two  days  later  he 
was  seen  drunk  and  excited  and  with  a  wad  of  bills  in  liis  hand 
and  said  there  was  plenty  more  where  that  came  from.  On  the 
evening  of  that  day  he  left  Mrs.  Ahrens,  his  few  things  having 
been  put  out  in  the  hall,  and  took  a  room  with  Mrs.  Randolph. 
On  Thursday,  December  29th,  he  told  her  that  he  was  going 
away  and  his  wife  would  settle  with  her.  He  had  given  his. 
name  as  David  Johnson,  and  said  he  had  just  come  from  the 
west  and  was  going  back  again.  On  the  evening  of  that  day,, 
whieh  was  the  night  of  the  homicide,  and  somewhere  between 
nine  and  eleven  o'clock,  he  was  in  a  saloon  with  a  roll  of  bills^ 
amounting  to  something  over  eighty  dollars,  treating  every- 
body and  buying  champagne,  whisky  and  ^  cigars.  At  about 
one  o'clock,  he  left  for  his  room,  asking  his  companion  to  tell 
his  landlady  that  he  was  gone  away  with  horses,  and  making  an 
arrangement  to  go  with  him  the  next  day  to  Newark.  In  the 
morning  he  gave  the  witness,  Papisoo,  a  five-dollar  gold  piece 
with  wfliich  to  buy  tickets,  in  Newark  bought  clothes  paying 
out  two  five-dollar  gold  pieces  and  a  five-dollar  bill,  and  later,, 
in  Stone's,  he  produced  a  twenty-dollar  gold  piece.  His  wan- 
derings about  Newark  are  detailed,  and  there  he  was  finally  ar- 
rested hiding  under  a  false  name.  One  other  circumstance 
was  added  to  the  proof.  The  murdered  woman's  hands  were 
observed  to  be  lifted  toward  her  head,  and  in  the  palm  of  one 
was  found  a  finger-stall  or  small  bandage  for  the  finger.  The 
proof  shows  that  before  the  murder  the  defendant  had  sudh  a 
bandage  on  his  finger,  and  at  the  trial  that  found  in  the  dead 
woman's  hand  was  put  upon  his  finger  and  fitted  perfectly. 

There  was  very  much  more  of  the  evidence,  but  what  I  have 
stated  is  the  substantial  outline.  The  prisoner  gave  no  explan- 
ation of  his  possession  of  the  money  and  the  gold  coin,  and 
falsely  denied  the  ownership  of  the  knife.  That  the  accused 
had  a  knowledge  and  opportunity  adequate  to  the  commission 
Vol.  XI-24 
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of  the  crime;  that  'he  h«d  once  already  robbed  the  deceased, 
and  took  his  plunder  from  her  wardrobe;  that  his  extreme  pov- 
erty furfii«hed  a  motive  for  tbe  act;  tihat  he  owned  the  weapon 
found  with  blood  upon  it  at  the  scene  of  the  hoeaicide;  that 
the  mornimg  after  t^he  muider  he  left  the  state  a»d  went  to 
J^ewark  without  any  apparent  reaaon;  that  while  there  he  had 
in  his  possession  a  considerable  amount  of  money,  at  least 
thirty  dollars  of  wlhich  was  in  old  coin;  .that  there  he  bought 
new  clothing  and  threw  the  old  into  a  privy  vault ;  that  he  en- 
deavored to  hide  away  and  ccmceal  himself  to  escape  arrest, 
were  al'l  facts  more  or  less  strongly  proved,  and  whi»ch  called 
for  some  explanation  consistent  with  innocenoe  to  break  their 
force.  None  whatever  was  given.  These  were  the  main  facts, 
but  surrounded  with  many  details  of  conduc<t  and  conversation 
pointing  in  the  same  direction.  The  proof  was  quite  sufficient 
to  warrant  an  inference  of  guilt,  and  the  cst8»  was  one  over 
wlhich  the  >ury  could  not  long  hesitate. 

None  of  the  exceptions  to  the  charge  of  the  court  need  dis- 
cussion. They  raised  no  legal  question  about  which  there  can 
be  any  doubt.    It  i»  our  duty  to  affirm  the  judgment. 

KOTE  ON  "POWER  OP   COURT  OF  APPEALS  UNDER    SECTION 
638  OF  CRIMINAL  CODE." 

Power  ol  court  of  appeals  to  review  tlie  facts  in  a  criminal  case,  where 
the  judgment  is  of  death.  People  v.  Kerrigan,  147  N.  Y.  201;  69  S.  R. 
508;  9  N.  Y.  Cr.  555;  People  v.  Shea,  147  N.  Y.  78;  69  S.  R.  320;  People 
v.  Barberi,  149  N.  Y.  256;  People  v.  Corey,  148  id.  476;  People  v.  Nino, 
149  id.  317;  People  v.  Leonardi,  140  id.  360;  68  S.  R.  356;  38  N.  E.  372; 
People  V.  Wilson,  141  N.  Y.  185;  56  S.  R.  828;  People  v.  Trezza,  125  N.  Y. 
740;  3«  S.  R.  149;  People  v.  Taylor,  138  N.  Y.  405;  52  S.  R.  918;  People 
V.  T^ppy,  128  N.  Y.  629;  40  S.  R.  410;  People  v.  Fish,  125  N.  Y.  136;  34 
"S.  R.  840;   People  v.  Stone,  117  N.  Y.  480;   27  S.  R.  823. 

The  court  of  appeals  is  to  exercise  this  authority  imder  settled  rules. 
People  V.  Tice,  131  N.  Y.  654;  43  S.  R.  576;  4  Silv.  (Ct.  App.)  102;  Peo- 
ple V.  Fish,  125  N.  Y.  136;    34  S.  R.  824;    8  N.  Y.  Cr.  134. 

The  court  must  see  that  the  determination  is  against  the  clear  weight 
of  the  evidence  or  was  influenced  in  some  way  by  passion,  prejudice, 
mistake,  perversion  or  corruption.  People  v.  Fish,  125  N.  Y.  136;  34 
S.  R.  842;  8  N.  Y.  Cr.  134;  People  v.  Taylor,  138  N.  Y.  405;  52  S.  R.  918; 
People  v.  Loppy,  128  N.  Y.  629;   40  S.  R.  410;    8  N.  Y.  Cr.  321;   People  v. 
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Trezza,  125  N.  T.  740;  96  S.  K.  149;  People  r.  Stone,  117  N.  Y.  480;  27 
fi.  R.  823;  People  v.  Shea,  147  N.  Y.  78;  69  S.  R.  320;  11  N.  Y.  Cr. . 

In  these  cases,  the  court  of  appeals  is  simply  Invested  with  the  jnris- 
d  lotion  formerly  possessed  by  the  supreme  court  to  grant  new  trials 
on  the  merits.    People  v.  Cignarale,  110  N.  Y.  26;    16  S.  R.  155. 

It  is  governed  by  the  practice  regulating  the  review  of  questions  of 

fact  upon  appeal  to  the  supreme  court.    People  v.   Taylor,  138  N.  Y. 

-•05;    52  S.  R.  918;    People  v.  Loppy,  128  N.  Y.  629;    40  S.  R.  410;    People 

V.  Trezza,  125  N.  Y.  740;  36  S.  R.  149;  People  v.  Fish,  125  N.  Y.  136;  34 

fi.  R.  840;   People  v.  Stone,  117  N.  Y.  480;    17  S.  R.  823. 

The  court  must,  on  the  whole  case,  reach  the  conclusion  that  injustice, 
•or  a  strong  probability  that  injustice,  has  been  done.  People  v.  Tice, 
131  N.  Y.  656;  43  S.  R.  576;  4  Silv.  (Ct.  App.),  102;  People  v.  Cignarale, 
110  N.  Y.  27;  16  S.  R.  155;  People  v.  Trezza,  125  N.  Y.  740;  36  S.  R.  149; 
S  N.  Y.  Cr.  284;  4  Silr.  (Ct.  App.),  357;  People  v.  Kelly,  113  N.  Y.  647; 
22  S.  R.  969;  2  Silv.  (Ct.  App.),  230;  7  N.  Y.  Cr.  40;  People  v.  Pallister, 
51  S.  R.  725;  People  v.  Lyons,  110  N.  Y.  619;  16  S.  R.  660;  2  Silv.  (Ct. 
App.),  60;  People  v.  Corey,  148  N.  Y.  476;  People  v.  Kerrigan,  147  id. 
210;    69  S.  R.  508;    9  N.  Y.  Of.  »56. 

Reversal  is  net  authorized  simply  because  of  a  difference  of  opinion 
on  the  facts  between  the  court  and  the  jury.  People  v.  Kelly,  113  N.  Y. 
648;  22  S.  R.  969;  2  Silv.  (Ct.  App.),  233;  People  v.  Stone,  117  N.  Y.  483;  27 

5.  R.  823;  People  v.  Cign«rale,  110  N.  Y.8&;  16  S.  R.  155. 

Court  cannot  determine  controverted  questions  of  fact,  arising  upon 
eonflicting  evidence.  Peoples.  Stone,  117  N.  Y.  483;  27  S.  R.  823;  People 
V.  Wyman,  128  N.  Y.  586;  38  S.  R.  747;  3  Silv.  (Ct.  App.),  491;  People 
V.  Kerrigan,  147  N.  Y.  210;   68  S.  R.  5t8;   People  ▼.  Stea,  147  N.  Y.  78;   69 

6.  R.  320. 

Court  may  reverse  the  proceedings  and  conviction,  where  record  de- 
•clares  upon  its  face  that  trial  court  had  no  jurisdiction,  or  constitutional 
method  of  trial  by  jury  bad  been  disiregarded,  or  some  other  fmndamen- 
tal  defect  in  the  proceedings.  People  v.  Bradner,  107  N.  Y.  4;  10  S.  R. 
€67;  or,  where  defendant  has  been  prejudiced  by  intemperate  remarks 
of  the  district  attorney.  People  v.  GreenwaU,  115  N.  Y.  527;  26  S,  R. 
230;   7  N.  Y.  Cr.  314. 

Though  no  exception  appears  in  the  case,  People  v.  Leonard!,  140 
N.  Y.  360;  62  S.  R.  356;  38  N.  E.  372;  People  v.  Corey,  148  N.  Y.  476; 
People  v.  SItea,  147  id.  78;  69  S.  R.  320;  11  N.  Y.  Cr.  — ;  People  v. 
Youngs,  151  N.  Y.  210;  cm*,  when  accused  has  not  had  a  fair  trial.  Peo- 
ple V.  Kerrigan,  147  N.  Y.  210;  69  S.  R.  508;  9  N.  Y.  Cr.  555;  or,  that 
the  case  has  been  tried  and  submitted  to  jury  upon  an  erroneoms 
theory,  prejudicial  to  the  accused.  People  v.  Barberi,  149  X.  Y.  256;  or, 
i4>  correct  erroneous  statements  of  law  in  the  charge  to  jury,  or  im- 
proper comments  upon  facts  or  the  evidence  bearing  upon  them.  Peo- 
ple V.  Barberi,  149  N.  Y.  256;    or,  where  it  is  satisfied  that  the  verdict 
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is  against  the  weight  of  evidence  or  against  law  or  that  justice  require* 
a  new  trial,  People  v.  Shea,  147  N.  Y.  78;  69  S.  R.  320;  or,  for  erroneous 
rulings  at  the  trial,  when  some  principle  or  rule  of  law  has  been  violated 
to  the  prejudice  of  the  accused.    People  v.  Youngs,  151  N.  Y.  210. 

Legal  or  material  error,  unexcepted  to,  not  necessarily  ground  for 
granting  new  trial.  People  v.  Leonardi,  140  N.  Y.  360;  62  S.  R.  356;  3S 
i\.  E.  372;  People  v.  Driscoll,  107  N.  Y.  414;  12  S.  R.  253;  People  v. 
Lyons,  110  N.  Y.  647;  16  S.  li.  660;  People  v.  Kelly,  113  N.  Y.  647;  2Z 
8.  B.  969. 

In  other  than  capital  cases,  the  court  of  appeals  acts  only  in  the  ca- 
pacity of  an  ordinary  appellate  tribunal,  reviewing  errors  of  law  pointed 
out  by  exceptions  duly  taken.  People  v.  Shea,  147  N.  Y.  78;  69  S.  B. 
320. 

Court  of  appetds  must  exercise  its  power  to  grant  a  new  trial  for  legal 
error  in  conformity  with  the  provisions  of  section  542  of  the  Criminal 
Code.    People  y.  Youngs,  151  N.  Y.  210. 


December  26, 1895. 
PEOPLE  V.    DAVID  G.  ORE. 

(71  S.  R.  169.) 

1.  Evidence — Reduction — Corroboration. 

Upon  the  trial  of  an  indictment  for  seduction,  the  evidence  re- 
quired must  be  corroborative  of  the  promise  of  marriage  and  the 
carnal  connection  and  need  not  extend  to  the  facts  that  the  female 
seduced  was  of  previous  chaste  character  or  unmarried. 

2.  Same. 

Proof  of  circumstances  legitimately  tending  to  establish  the  ma^ 
terial  facts  are  suificient  to  authorize  a  conviction. 

3.  Same — ^Proofs  of  intercourse. 

The  testimony  of  a  physician  that  he  examined  complainant  at 
a  certain  time  and  found  her  in  a  certain  condition  is  admissible 
to  corroborate  her  testimony  as  to  the  time  when  the  alleged  inter- 
course occurred. 
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4.  Same — ^Admission  and  declarations. 

Upon  the  trial  of  such  indictment,  the  declarationB  of  defendant 
in  regard  to  the  condition  of  the  prosecntrix,  and  CTidence  that 
defendant  tried  to  induce  plaintifC  to  have  an  abortion  performed, 
are  properly  admitted. 

Appeal  from  a  judgment  convicting  defendant  of  eeduction 
under  promise  of  marriage. 

Hoyt  &  Farrington,  for  appellant 

B.  J.  Shove,  Dist.  Atty.,  for  respondent. 

PER  CURIAM. — ^The  defendant  was  in-dicted  and  convicted 
of  the  crime  of  seduction  under  promise  of  marriage.  The  stat- 
ute which  defines  and  regulates  that  offense  provides: 

"A  person  who,  under  promise  of  marriage,  seduces  and  has 
sexual  intercourse  with  any  unmarried  female  of  previous 
chaste  character,  is  punishable  by  imprisonment  for  not  more 
than  five  years,  or  by  a  fine  of  not  more  than  one  thousand  dol- 
lars, or  by  both.  No  conviction  can  be  had  for  the  offense 
8i>ecified  in  section  two  hundred  and  eighty-four,  upon  the  tes- 
timony of  the  female  seduced,  unsupported  by  other  evidence." 
Pen.  Code,  §§  284,  286. 

That  the  eviden-ce  of  the  complainant.  If  properly  corrobo- 
rated, was  sufficient  to  justify  the  conviction  of  the  defendant 
]fi  unquestioned.  But  the  defendant  contends  that  the  evi- 
denee  of  the  complainant  was  not  corroborated  to  the  extent 
required  by  section  286,  and,  consequently,  that  the  defendant 
should  have  been  acquitted.  It  seems  to  be  settled  in  this 
state  that  the  evidence  required  must  be  corroborative  of  the 
promise  of  marriage  and  the  carnal  connection,  and  need  not 
extend  to  the  facts  that  the  female  seduced  was  of  previous 
chaste  character,  or  unmarriei.  Kenyon  v.  People,  26  N.  Y. 
203;  Boyce  v.  People,  55  id.  644;  People  v.  Kearney,  110  id. 
188;  17  St.  Rep.  165;  Armstrong  v.  People,  70  N.  Y.  38,  44.  In 
the  latter  case  it  was  also  held  that,  as  to  the  promise  of  mar- 
ri-age,  the  provision  of  the  statute  is  satisfied  by  proof  of  cir- 
cumstances which  usually  attend  an  engagement  of  marriage, 
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and  that  as  to  the  illicii:  tntercourse,  and  the  induoemeotB 
which  led  to  consent,  evidence  of  opportunities,  and  that  the 
relations  of  the  parties  were  such  as  indicated  that  confidence 
in  and  affection  for  the  accused,  on  the  part  of  the  female,  which 
rendered  it  probable  that  the  act  may  have  been  done,  are  suffi- 
cient. See,  also,  People  v.  Gumaer,  80  Hun,  78;  61  St.  Rep* 
768,  and  Kenyon  v.  People,  supra.  Proof  of  oircum«tances. 
legitimately  tending  to  establish  the  material  facts  are  suffi- 
cient to  authorize  a  conviction.  People  v.  Plath,  100  N.  Y» 
590. 

Without  attempting  to  state  the  evidence  in  detail  which 
was  corroborative  of  that  given  by  the  complainant,  a  careful 
study  of  the  proof  coaitained  in  the  appeal  book  leads  us  to  the 
concludicn  that  under  the  authorities  in  this  state  bearing  upon 
the  question  the  evidence  of  corroboration  was  sufficient  to 
justify  the  submission  of  the  case  to  the  jury.  On  the  trial,, 
after  the  complainant  had  testified  that  the  offense  was  com- 
mitted on  February  4,  1894,  and  that  when  committed  her 
vagina  was  lacerated,  that  there  was  a  fiow  of  blood,  and  that 
Dr.  Kinne  had  treated  her,  the  people  oaJled  Dr.  Kinne  as  a 
witness,  who,  under  the  defendant's  objection  and  exception,, 
testified  to  having  examined  the  c<Mnplainan,t,  either  late  in 
the  winter  or  early  in  the  spring  of  the  year  1894,  and  that  sueh 
examination  revealed  a  wounding  and  inflammation  of  the  soft 
tissues,  a  swelling  and  larceration  of  the  mucous  membrane  of 
the  passage  of  the  vagina,  with  evidences  of  bleeding,  and  that 
he  prescribed  for  her  at  that  time.  We  think  this  evidence  was 
admissible  as  showing  a  circumstance  which  tended  to  corrob- 
orate the  evidence  of  the  complainant  as  to  illicit  intercourse^ 
and  that  the  defendant's  objections  and  exceptions  were  not 
well  taken. 

Dr.  McKenna  was  also  called  as  a  witness  for  the  people,  and 
after  testifying  that  he  knew  th%complainant,  he  testified  that 
h^  first  met  her  at  his  office  between  the  20<jh  and  25th  of  Octo- 
ber, 1894.     He  was  then  asked : 

"You  may  state  whether  or  not  you  made  an  examination  of 
her  at  that  time.  (Objected  to  as  incompetent,  improper,  im- 
material, and  hearsay,  and  too  remote  and  in  no  sense  a  cor- 
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roboratioa  of  any  fact  to  be  establtohed  in  thi«  caae.  Objection 
overruled.  Exception  taken  by  defendant's  couneel.)  A.  Yet^ 
sir.  I  «aw  this  defendant,  David  Orr,  I  think  the  next  day 
after  that.  Q.  Now,  what  oocnrred  at  that  time,  doctor?  Go 
rigiht  on  and  tell  what  he  said  and  what  yon  said.  (Objected 
to  on  the  same  grounds,  incompetent,  inadmissible,  improper,, 
and  irrelevant.  Objection  overruled.  Exception  taken  by 
defendant's  counsel.)  A.  He  came  to  my  office  and  wanted  to 
know  if  there  was  a  lady  up  there  the  previous  day.  I  «aid 
there  was,  and  he  said  he  wanted  to  know  if  she  was  in  a  family 
way.  I  said  she  was  about  four  months  and  a  half  along.  He 
said:  'Are  you  positive? '  I  said,  '1  am  pretty  sure  of  it.'  He 
then  said :  *That  leaves  me  in  a  pretty  fix.  I  would  like  to  get 
help  out  of  it.'  ,  I  asked  him  if  he  saw  the  girl  the  previous 
evening.  He  said  he  did.  I  asked  him  if  she  agreed  to  every- 
thing he  said,  ajid  he -said  she  did.  'Well,'  I  said  'you  had 
better  see  the  girl  again.'     So  he  left  my  office." 

The  defendant  contends,  that  the  admission  of  this  evidence 
was  error,  and  cites  the  case  of  People  v.  Kearney,  110  N.  Y. 
188;  17  St.  Bep.  165,  as  sustaining  that  contention.  In  that 
case  the  defendant  was  indicted  for  seduction,  and  the  com- 
plainant testified  that  the  offense  was  committed  in  July,  and 
that  the  defendant  had  frequent  intercouree  with  her  until 
December.  The  prosecution  was  permitted  to  show,  under  ob- 
jection and  excepytion,  that  she  had  a  child  in  August  of  the 
next  year.  This  was  held  error,  as  it  did  not  tend  to  show 
illicit  intercourse  thirteen  months  before  the  birth  of  the  child^ 
That  case  is  very  clearly  distinguishable  from  this.  T(he  pur- 
pose of  the  evidence  in  that  case  was  only  to  show  the  fact  Miat 
tihe  complainant  was  pregnant  in  November,  while  the  seduc- 
tion took  place  in  the  preceding  July.  If  the  evidence  ob- 
jected to  in  the  case  at  bar  had  been  only  to  the  effect  tliat  the 
coanplainGint  was  pregnant  in  October,  the  doctrine  of  tihe  case 
cit^d  might  appl^y.  In  this  ease  no  such  evidence  was  in  fact 
admU'tcd.  The  proof  here  was  that  the  witness  exiimined  the 
complainant,  and  bhat  the  next  day  he  saw  the  defendant  ani 
had  a  conversation  with  him.  The  doctor  did  not  even  testify 
that  complainant  was  pregnant.     The  testimony  which  he  gave 
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was  of  a  conversation  between  him  and  the  defendant,  in  which 
he  told  the  defendant  that  the  lady  who  visited  him  on  the  pre- 
vious day,  who  was  the  complainant,  and  about  whom  the  de- 
fendant inquired,  waa  in  the  family  way,  four  and  one-half 
months  along.  To  that  etatement  the  defendant  replied:  **That 
leaves  me  in  a  pretty  fix.  I  would  like  to  get  help  out  of  it." 
That  the  evidenoe  of  this  conversation  was  admissible  we  have 
no  douibt.  Its  admission  was  not  in  conflict  with  the  decision 
in  the  Kearney  Case.  We  think  the  exception  was  not  well 
taken. 

Nor  do  we  think  the  court  erred  in  admitting  the  evidence 
of  the  prosecutrix  and  Dr.  McKenna  tending  to  show  that  the 
defendant  tried  to  induce  the  former  to  have  an  abortion  per- 
formed. The  proof  was  of  conversations  with  the  defendant 
in  regard  to  the  condition  of  the  prosecutrix,  and  included  a 
proposition  by  him  that  an  abortion  should  be  procured.  This 
was,  we  think,  so  far  a  part  of  the  transactions  between  the 
prosecutrix  and  the  defendant  as  to  render  the  oonversation 
between  them  admissible.  In  tended,  at  least,  to  corroborate 
the  statement  of  the  prosecutrix  as  to  the  relations  which  ex- 
isted betweeai  herself  and  the  defendant  and  elhow  that  he 
sought  to  prevent  publicity  of  her  condition  which  resulted 
from  a  course  of  action  commenced  by  the  perpetuation  of  the 
crime  charged.  People  v.  Murphy,  135  N.  Y.  450;  48  St.  Rep. 
426;  Hope  v.  People,  83  N.  Y.  418,  427;  Pierson  v.  People,  79 
id.  424. 

We  have  carefully  examined  all  the  remaining  exceptions  to 
whi-ch  our  attention  has  been  called  by  the  appellant's  brief, 
but  have  found  none  that  would  justify  a  reversal  of  the  judg- 
ment, or  tfliat  require  special  discussion.  It  follows  that  the 
judgment  should  be  affirmed. 

Judgment  of  conviction  of  the  court  of  sessions  of  Onondaga 
county,  and  order  appealed  from,  affirmed.  After  the  judg- 
ment is  entered  in  the  judgment  book,  a  oertifled  copy  of  the 
entry  ^haJl  be  forthwith  remitted  to  the  clerk  of  Onondaga 
county,  with  whom  the  original  judgment  roll  is  filed,  in  accord- 
ance with  the  provisions  of  section  547  of  the  Code  of  Criminal 
Procedure. 
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NOTE   ON   "CORROBORA.TING   EVIDENCE   IN   CASE   OP    SEDUC- 
TION." 

Supporting"  evidence,  upon  trial  of  indictment  for  seduction,  nnder 
promise  of  marriage,  is  required  only  as  to  promise  of  marriage  and 
carnal  connection.  Armstrong  v.  People,  70  N.  Y.  43;  Kenyon  v.  Peo- 
ple, 26  id.  203;  Boyce  v.  People,  55  id.  644;  People  v.  Kearney,  110  id. 
191:  17  S.  R.  165;  rev'g  47  Him,  130;  13  S.  R.  264;  People  v.  Orr,  92 
Hun,  199;   71  S.  R.  169. 

Such  evidence  need  be  only  such  as  the  character  of  these  matters 
admits  of  being  furnished.  Armstrong  v.  People,  70  N.  Y.  43;  Kenyon 
V.  People,  26  id.  203;   Boyce  v.  People,  55  id.  644. 

Supporting  evidence  is  not  required  upon  the  questions  of  the  previous 
chaste  character  of  the  female  seduced  and  that  she  was  unmarried. 
People  V.  Kearney,  110  N.  Y.  191;  17  S.  R.  165;  rev'g  47  Him,  130;  13 
8.  R.  246;  People  v.  Orr,  92  Hun,  199;   71  S.  R.  169. 

Direct  or  positive  additional  evidence  of  any  of  the  material  facts, 
constituting  the  offense,  is  not  necessary.  Boyce  v.  People,  55  N.  Y, 
646.  ; 


Testimony  of  an  additional  v«ritness  is  not  required.    People  v.  Ken- 
on,  5  Park.  254. 
Facts  and  circumstances  surrounding  the  transaction  and  otherwise 


established  in  the  case,  may  supply  the  corroborating  evidence.    People* 
T.  Kenyon,  5  Park.  254;   People  v.  Orr,  92  Hun,  199;    71  S.  R.  169. 

Evidence  of  intercourse  by  defendant  with  prosecutrix  subsequently 
to  time  of  alleged  seduction,  is  admissible.  People  v.  Kearney,  110 
N.  Y.  194;  17  S.  R.  165;  rev'g  47  Hun,  130;  13  S.  R.  246. 

When  evidence  of  the  birth  of  a  child  is  incompetent.  People  v.  Kear- 
ney, 110  N.  Y.  194;  17  S.  R.  165;  rev'g  47  Hun,  130;  13  S.  R;  246;  see 
Armstrong  v.  People,  70  N.  Y.  38. 

Question  whether  the  female  is  sufBciently  supported  to  justify  a 
conviction,  is  for  jury.    Crandall  v.  People,  2  Lansing,  309. 

Consent  to  sexual  intercourse  upon  conditional  promise  of  marriage. 
People  V.  Hustis,  32  Hun,  58;  Kenyon  v.  People,  26  N.  Y.  203;  Boyce  v. 
People,  55  id.  644;  People  v.  Van  Alstyne,  144  id.  361;  63  S.  R.  66;  rev'g 
78  Hun,  509;  29  Supp.  542;  People  v.  Duryea»  81  Hun.  390;  63  S.  R.  131; 
30  Supp.  877. 
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emtt  ol  Sfmiawi—^tv}  %o\lt  Count}). 

July,  1895. 

PEOPLE  V.  NATHAN  CONNORS. 

(70  S.  R.  169.) 

Criminal  law — Indictment — Less  offense. 

Upon  the  trial  of  an  indictment  for  murder,  defendant  cannot  be 
convicted  of  an  assault. 

John  R.  Fellows,  DM.  Atty.,  and  Francis  V.  S.  Oliver,  Aset. 
Dlst.  Atty.,  for  the  People. 

Frederick  B.  House  and  Abraham  Levy,  for  defendants. 

QOFF,  Recorder  (orally). — Gentlemen  of  the  jury:  Ck)unsel 
for  the  defense  and  the  people  have  unthinkingly  anticipated 
a  condition  of  the  case  that  has  not  arisen.  There  is  no  such 
question  before  the  court,  though  I  have  been  enlightened  by 
argument  on  both  sides.  The  real  question  here  presented  is 
whether  or  no  there  is  suflScient  testimony  in  this  case  to  go 
before  the  jury  upon  the  point  of  issue  raised  by  the  district  at- 
torney, to  wit,  the  crime  of  manslaughter  in  the  second  degree; 
and  that  is  the  question  that  I  have  to  determine,  and  that  is  the 
only  issue  that  has  been  presented  to  this  jury,  and  that  is  the 
only  issue  upon  which  testimony  has  been  taken.  Tihat  was 
the  challenge  of  the  prosecution,  and  the  defense  acceptetl 
that  challenge,  and  upon  the  issue  growing  out  of  that  chal- 
lenge all  the  testimony  that  has  been  taken  has  been  submitted. 
Now,  what  does  the  defense  do,  the  prosecution  having  closed 
its  case? 

Mr.  House:  We  ask  your  honor  to  advise  the  jury  to  acquit, 
upon  the  ground  that  there  is  no  evidence  here  to  show  that 
these  defendants,  or  any  of  them,  have  committed  the  crime  of 
manslaughter  in  the  second  degree. 

The  Court:  What  does  the  district  attorney  say  to  that  mo- 
tion? 
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Mr.  Oliver:  If  the  court  pleases,  the  district  attorney  says, 
in  answer  to  that,  that  he  agrees  with  counsel  for  the  defense 
that  there  is  no  suflScient  evidence  to  go  to  the  jury  ooi  the  crime 
of  manslaughter  in  the  second  degree,  but  that  there  is  suffi- 
rient  evideaice. 

TheCouri::  No;  that  will  do.  Gentlemen  of  the  jury,  upon 
the  motion  made  by  the  defendant,  and  uncontested  by  the 
prosecution,  but  conceded  by  the  prosecution,  that  there  is  no 
testimony  before  you  to  warrant  the  submission  to  you  of  the 
question  of  the  guilt  or  innocence  of  these  defendants  of  the 
crime  of  manslaughter  in  the  second  degree,  I  decide  that  that 
motion  must  be  granted,  because  there  is  no  sufficient  testimony 
before  you  to  warrant  the  submission  to  you  of  the  ques»tion  of 
the  guilt  or  innocenee  of  the  defendants  of  the  crime  of  man- 
slaughiter  in  the  second  degree.  What  does  the  district  attor- 
ney do?  Is  there  any  reason  why  these  defendants  should  not 
be  discharged? 

Mr.  Oliver:  The  district  attorney  maintains  now,  as  before, 
that,  although  the  court  has  ruled  that  there  is  no  evidence 
upon  which  the  charge  of  manslaughter  in  the  second  degree 
might  be  considered  by  the  jury,  still  the  people  have  proof 
that  an  assault  has  been  committed  upon  this  man;  and  on  the 
evidence  before  the  jury  now  of  that  assault  the  district  at- 
torney maintains  that  the  jury  ought  to  be  allowed  and  di- 
rected to  take  into  consideration  such  testimony,  as  to  whether 
an  assault  has  been  eommitted  or  not. 

The  Court :  What  has  the  defense  to  say  to  the  motion,  with- 
out argument  pro  forma. 

Mr.  Levy:  I  ask  that  the  verdict  be  first  rendered  acquitting 
the  defendants,  and  then  I  say  that  the  lesser  crime  is  merged 
in  the  greater;  and,  by  the  acquittal  of  the  defendants  of  man- 
slaughter in  the  second  degree,  I  contend  that  the  entire  matter 
18  disposed  of. 

The  Court:  Now,  I  will  decide  the  motion  made  by  the  dis- 
trict attorney.  Gentlemen,  as  far  as  T  am  informed  by  the  very 
interesting  argument  of  counsel  on  either  side,  there  has  been 
no  authority  cited  directly  in  point  which  I  could  follow  as  a 
precedent  in  this  state;  and  I  am  therefore  compelled  to  decide 
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the  question  upon  prin'ciple,  as  derived  from  the  language  of  the 
statute.  Section  278  of  tihe  Oriminal  Code  provides:  '^The 
indictment  must  charge  but  one  crime  and  in  one  form,  except 
as  in  the  next  section  provided."  This  indictment  charged 
but  one  crime,  and  that  is  murder  in  the  first  degree;  and  it 
sets  forth  that  by  ceriiain  means  the  death  of  the  deceased  was 
accomplished,  and  that  of  the  wounds  and  injuries  which  he 
i^ceived  he  died.  Section  279,  referred  to  in  section  278,  pro- 
vides: "The  crime  may  be  c^harged  in  sepa»rate  counts  to  have 
been  committed  in  a  different  manner,  or  by  different  means; 
and  where  the  acts  complained  of  may  constitute  different 
crimes,  such  crimes  may  be  charged  in  separate  counts."  There 
is  but  one  charge  in  this  indictment,  and  that  charges  the  crime 
to  have  been  committed  in  but  one  way,  and  that  is  by  violence; 
that  death,  was  accomplished  by  violen«ce;  and  therefore  the 
indictment  does  not  come  under  section  279.  Therefore  we 
have  to  treat  the  indictment  as  being  found  exclusively  under 
the  terms  of  section  278,  which  provides:  "The  indictment 
must  charge  but  one  crime  and  in  one  form,  except  as  in  the 
next  section  provided."  So  we  have  to  treat  the  indictment 
in  that  way  under  that  section. 

I  consider  that  one  object,  if  not  the  principal  object,  of  the 
criminal  laws  of  this  state  was  to  reach  deflnitiveness  and  cer- 
tainty of  procedure,  and  to  abolish,  as  far  as  possible,  the  somc^ 
what  cumbersome  forms  of  procedure  that  <had  grown  up  under 
the  common  law;  and  I  take  it,  therefore,  that  section  278  was 
meant  directly  to  accomplish  that  object;  that  is,  that  the  in- 
dictment should  charge  but  one  crime,  and  in  but  one  form ; 
and  the  purpose  of  that,  as  may  be  appreciated  by  all  students 
of  criminal  law  and  its  history,  was  to  protect  defendants  from 
being  brought  into  court  upon  one  indictment,  and,  practically 
speaking,  being  tried  upon  another;  the  purpose  being  to  ap- 
prise the  defendant  of  the  crime  charged  against  him,  to  give 
him  an  opportunity  to  prepare  his  defense  to  meet  that  crime, 
and  no  other;  and  that  the  old  custom,  which  had  brought  with 
it,  in  many  oases,  so  much  injustice,  where  the  defendant  may 
have  been  brought  into  court  under  one  indictment,  and  prac- 
tically speaking,  convicted  of  a  crime  not  mentioned  or  em- 
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braced  in  that  indictment,  should  be  abolislhed.  Therefore,  I 
take  that  principle  as  the  guiding  principle  for  me  in  deciding 
this  motion.  There  is  but  one  crime  <?harged,  and  these  defend- 
ants were  called  to  meet  but  one  accusation,  to  wit,  the  murder 
of  the  deceased  person.  It  is  true  that  section  444  provides: 
"Upon  an  indictment  for  a  crime  consis^ting  of  different  degrees, 
the  jury  may  find  the  defendant  not  guilty  of  the  degree  charged 
in  the  indictment,  and  guilty  of  any  degree  inferior  thereto, 
or  of  an  attempt  to  commit  the  crime."  You  must  mark  the 
language  of  that  section,  "consisting  of  different  degrees."  A 
jury  may  find  the  defendant  guilty  of  a  lesser  degree  otf  which 
that  crime  consists.  Section  445  provides:  "In  all  other 
cases,  the  defendant  may  be  found  guilty  of  any  crime,  the  com- 
mission of  which  \a  necessarily  included  in  that  with  which  he 
is  charged  in  the  indictment."  Now,  the  language  of  this  sec- 
tion, "in  all  eases,"  must  necessarily  exclude  eases  where  the 
crime  consi^s  of  different  degrees.  They  are  excepted  by  the 
language  of  section  445;  because,  if  they  were  not  excepted, 
the  language  "other"  would  not  be  used.  In  other  cases,  where 
crimes  do  not  consist  of  different  degrees,  and  where  the  act 
charged  is  included  in  that  which  is  charged  in  the  indictment, 
the  defendant  may  be  found  guilty  of  any  crime  embraced  in 
that  indictment. 

Does  murde-r  consict  of  different  degrees?  If  it  does  consist 
of  different  degrees,  it  is  necessarily  excluded  from  the  opera- 
tions of  section  445.  Homicide,  of  course,  is  murder,  and  it 
includes  all  the  degrees  of  murder.  Homicide  is  defined  as 
the  killing  of  one  human  being  by  the  act,  procurement,  or  omis- 
sion of  another.  Murder  cannot  exist  without  being  homicide, 
because  its  definition  is  the  killing  of  one  human  being  by  an- 
other. Section  180,  Pen.  Code,  defines  homicide  as  either — 
First,  murder;  second,  manslaughter;  third,  excusable  homi- 
cide; and,  fourth,  justifiable  homicide.  There  are  four  primary 
degrees  embraced  in  the  definition  of  homicide, — murder,  man- 
slaughter, and  excusable  or  justifiable  homicide.  Other  sec- 
tions subdivide  murder  into  the  first  and  second  degrees  of  mur- 
der, and  those  degrees  must  be  included  in  the  degree  of  mur- 
der.    Other  sections  subdivide  manslaughter  into  two  degrees, 
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— manslaughter  in  the  first  degree  and  manslaughter  in  the 
second  degree;  and  those  degrees  mu»t  be  includ*?a  in  the  de- 
gree of  manslaughter.  Thereforc  the  two  subdivisions  of  mur- 
der must  be  embraced  in  the  degree  of  murder,  and  the  two 
subdivisions  of  manslaughter  must  be  embraced  and  included 
in  the  degree  of  manslaughter;  and,  murder  and  manslaughter 
being  degrees  of  homicide,  I  rule  that  they  are  but  degrees  of 
one  crime.  I  therefore,  upon  principle,  and  without  the  light 
of  precedent  in  point,  or  witho-ut  controlling  authority,  decide 
that  this  indictmenjt  being  for  a  crime,  to  wit,  the  crime  of  mur- 
der, and  that  crime  consisting  of  several  degrees,  to  wit,  the 
crime  of  murder  in  the  first  degree,  the  crime  of  murder  in  the 
second  degree,  the  crime  of  manslaughter  in  the  first  degree, 
and  the  crime  of  manslaughter  in  the  second  degree,  the  proof 
is  confined  to  evidence  embracing  any  of  those  minor  degrees; 
and  that,  there  being  no  evidence  before  this  jury  to  sustain  a 
judgment  of  conviction  for  any  of  these  degrees  of  homicide, 
no  other  crime  can  be  submitted  for  the  consideration  of  this 
jury;  and  I  advise  this  jury  to  acquit  these  defendants  of  the 
crime  charged  in  this  indictment,  and  of  its  constituent  de- 
grees. 

Verdict,  "Not  guilty.^' 

NOTE    ON    ••CONVICTION    FOR    LESS    DEGREE    OF    CRIME." 

Jury,  though  they  may  find  the  defendant  guilty  of  a  less  degree  of 
crime  than  is  charged  in  the  indictment,  cannot  find  him  guilty  of  a  less 
degree  than  is  shown  by  the  evidence.  People  v.  Blakeman,  9  N.  Y. 
Cr.  533;   68  S.  R.  140. 

Under  an  indictment  charging  only  the  higher  degree  of  a  crime,  the 
defendant  may  be  convicted  of  any  less  degree  of  it.  People  ex  rel. 
Young  V.  Stout,  81  Hun,  336;  63  S.  R.  154;  30  Supp.  898;  afC'd,  144  N.  Y. 
699;    70  S.  R.  866;    39  N.  E.  858. 

Conviction  of  attempt  to  commit  robbery  in  second  degree  can  be  had 
under  indictment  for  robbery  in  first  degree.  People  v.  0'Hara»  21 
S.  R.  260. 
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'  July,  1895. 

PEOPLE  V.  JAMES  F.  CLEART. 

(70  S.  R.  209.) 

1.  Criminal  law — Indictment — Statute. 

The  words  used  in  a  statute  need  not  be  strictly  pursued  in  an  in- 
dictment, but  the  indictment  is  good  if  it  follows  the  language  of 
the  statute  defining  the  crime. 

2.  Statute* — Repeal — Implication. 

When  a  revising  statute  covers  the  whole  subject-matter  of  ante- 
cedent statutes,  the  revising  statute  virtually  repeals  the  former 
enactments,  without  any  express  provision  to  that  effect. 

3.  Same. 

Section  351  of  the  Penal  Code  was  impliedly  repealed  by  chap.  479 
of  1887,  as  amended  by  chap.  469  of  1803. 

4.  Same. 

Section  9,  article  1  of  Revised  Constitution  abrogated  the  provis- 
ions of  chap.  479  of  1887,  as  amended  by  chap.  469  of  1893. 

5.  Same. 

Where  all  the  provisions  of  an  act  are  connected  as  parts  of  a  sin- 
gle scheme,  the  incidental  provisions  must  fall  with  the  failure  of 
the  main  purpose. 

6.  Same. 

The  subsequent  amendment  to  section  351  of  the  Penal  Code  can- 
not affect  the  defendant  inasmuch  as  its  provisions,  in  so  far  as  they 
relate  to  the  crime  charged  in  the  indictment,  are  ex  post  facto. 

7.  Same — Con-fftruction  Act. 

.  Section  31  of  the  Construction  Act,  which  provides  that  the  repeal 

of  a  statute  shall  not  affect  any  penalty,  forfeiture  or  imprison- 
ment, incurred  before  the  time  the  repeal  takes  place,  does  not  apply 
to  stxitutes  enacted  by  subsequent  legislature. 

James  F.  Oleary  was  convicted  of  recording  and  regi«tering 
bets  and  wagers  and  of  selling  pools  on  horse  races  on  April 
25, 1895.    Defendant  demurs  to  the  indictment. 
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James  C.  Fursman,  Charles  E.  Patterson,  and  William  J. 
Roche,  for  defendant, 

John  P.  Kelly,  Dist.  Atty.,  and  George  B.  Wellington,  for  the 
People. 

ORIFFITH,  J. — The  language  used  in  the  indictment  to  de- 
fine the  crime  charged  is  taken  from  chapter  479  of  the  Laws  of 
1887,  as  amended  by  chapter  469  of  tftie  Laws  of  1893,  which 
is  commonly  called  the  "Ives  Pool  Law."  It  therefore  follows 
that  the  pleader  had  in  his  mind  an  offense  against  4:his  par- 
ticular statute  while  preparing  the  indictment.  The  rule  does 
not  require  that  the  words  used  in  the  statute  need  be  strictly 
pursued  in  an  indictment  (Code  Or.  Proc.,  §  283),  but  the  indict- 
ment is  good  if  it  follows  the  language  of  the  statute  defining 
the  crime.  People  v.  Farrell,  28  St.  Rep.  43.  The  statute  of 
1893,  supra,  makes  the  offense  charged  in  the  indictment  a  fel- 
ony, while  section  351  of  the  Penal  Code,  describing  nearly  the 
same  offense,  makes  it  a  misdemeanor.  The  question,  under 
which  statute  is  the  indictment  drawn?  becomes  an  important 
one  in  considering  another  principle  urged  in  the  defendant'?? 
behalf  upon  the  hearing.  Section  351  of  the  Penal  Code  pro- 
vides that  any  person  who  keeps  any  room,  shed',  tenement, 
booth,  or  building,  or  any  part  thereof,  or  who  occupies  any 
place  upon  any  public  or  private  grounds  within  the  state  with 
books,  apparatus,  or  paraphernalia  for  the  purpose  of  recoi-ding 
or  registering  bets  or  wagers,  or  of  selling  pools,  and  any  person 
who  records  or  registers  bets  or  wagers  or  sells  pools  upon  the 
resnlt  of  any  trial  or  contest  of  skill,  speed,  or  power  of  en- 
durance of  man  or  beast,  or  being  the  owner,  lessee,  or  occupant 
of  a  ny  room,  shed,  or  tenement,  tent,  booth  or  building,  or  part 
thereof,  knowingly  permits  the  same  to  be  used  or  occupied  for 
any  of  these  purposes,  or  therein  keeps,  exhibits,  or  employs 
any  device  or  apparatus  for  the  purpose  of  recording  or  regis- 
tering such  bets  or  wagers,  or  the  selling  of  pools,  or  becomes 
the  custodian  or  depositary,  for  hire  or  rewai-d,  of  any  money, 
property,  or  thing  of  value  S'taked,  wagered,  or  pledged  upon 
any  such  result,  shall  be  punished  by  imprisonment  for  one 
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year,  or  by  a  fine,  not  exceeding  |2,000,  or  both.  In  the  year 
1887  the  legislature  passed  a  law  (chapter  479)  by  which  the 
operation  of  this  section  of  the  Penal  Code  was  suspended,  and 
I)ermitted  recording  or  registering  bets  or  wagers  and  selling 
pools  upon  the  result  of  contests  of  skill,  speed,  and  power  of 
endurance  of  horses  upon  the  race  tracks  and  grounds  on  which 
racing  is  had,  owned  or  leased  or  conducted  by  racing  associa- 
tions incorporated  under  the  laws  of  the  state  of  New  York  for 
the  purpose  of  improving  the  breed  of  horses,  but  continued  the 
inhibitions  of  the  Penal  CJode  under  more  severe  penalties  if 
su<;h  pool  selling  was  conducted  elsewhere  than  on  the  race 
tracks  and  grounds  of  such  racing  associations.  In  1893  an 
amendment  to  the  Laws  of  1887  was  passed,  which  is  known 
as  "chapter  469,"  which,  while  it  permitted  pool  selling  and  re- 
cording ajid  registering  bets  on  contests  of  speed  and  endurance 
of  horses  upon  race  tracks  and  grounds  owned,  leased,  or  con- 
ducted by  racing  associations  incorporated  under  the  laws  of 
the  state  of  New  York  for  the  purpose  of  improving  the  breed 
of  horses,  declared  any  person  who  should  engage  in  such  pool 
selling,  book  making,  or  receiving  or  recording  bets  or  wagers 
elsewhere,  to  be  guilty  of  a  felony.  A  careful  examination  of 
chapter  469  of  the  Laws  of  1893,  and  a  comparison  of  the  lan- 
guage of  that  statute  with  the  wording  of  the  indictment,  lead 
me  to  the  conclusion  before  static!,  that  the  pleader  had  not 
only  this  particular  statute  in  mind  when  preparing  the  bill^ 
but  followed  its  language  in  defining  the  crime. 

The  question  is  suggested,  what  effect  did  the  Ives  pool  law^ 
as  amended,  have  upon  section  351  of  the  Penal  Code?  Both 
statutes  are  general  in  their  provisions,  and  whether  a  subse- 
quent statute  repeals  a  prior  one  in  the  absence  of  express 
words  depends  upon  the  intention  of  the  legislature,  and  one 
of  the  tests  frequently  resorted  to  to  ascertain  whether  there  is 
a  repeal  by  implication  is  to  inquire  whether  the  acts  may  both 
be  executed  without  involving  iH?pugnancy  of  rigljts  or  reme- 
dies. 

It  would  seem  that  the  Ives  pool  law  was  intended  to  revise 
the  then  existing  statutes  upon  the  subject  of  pool  selling  and 
book  making,  and  consolidate  them,  for  by  section  351  of  the 
Vol.  XI -23 
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Penal  Code  it  was  made  unlawful  for  any  person  to  regieter  or 
record  betB  or  wagers  or  sell  pools  at  any  time  or  at  any  place, 
wliile  the  Ives  pool  law  permitted  such  practices  on  certain 
days  and  times  upon  race  tracks  or  grounds  on  whi<?h  racing  is 
had,  owned,  leased  or  conducted  by  racing  associations  incor- 
porated, etc.,  but  prohibited  this  species  of  betting  and  gaming 
elsewhere,  virtually  reenacting  the  provisions  of  section  351 
and  applying  its  prohibitions  for  all  places  except  the  race 
traeks  and  grounds  aforesaid,  and  changing  the  character  of 
the  offense  from  a  misdemeanor  to  a  felony.  It  does  seem 
that  after  April  22, 1893,  the  only  penal  statute  under  which  a 
prosecution  for  pool  selling  and  book  making  eoiild  be  made 
was  tlhe  amended  Ives  pool  law.  The  deckions  seem  to  hold 
that,  where  prior  laws  are  revised  and  consolidated  into  a  new 
act,  such  act  is  to  be  deemed  to  contain  tflie  entire  law  upon  the 
subject,  and  that  a  prior  provision  of  law,  which  is  dropped  is 
to  be  regarded  as  repealed.  In  Ellis  v.  Paige,  1  Pick.  43,  it  is 
«taid: 

"It  is  a  well-settled  rule  that  when  any  statute  is  revised,  or 
one  act  framed  from  another,  some  parts  being  omitted,  ihe 
parts  omitted  are  not  to  be  revived  by  construction,  but  are  to 
be  considered  as  annulled.  To  hold  otherwise  would  be  to 
impute  to  the  legislature  gross  carelessness  or  ignorance,  which 
IS  altogether  inadmissible." 

In  Bartlet  v.  King,  12  Mass.  537,  it  was  held  that: 

"A  subsequent  statute,  revising  the  whole  subject-matter  of 
a  former  one,  and  evidently  intended  as  a  substitute  for  it, 
although  it  contains  no  express  words  to  that  effect,  must  on 
principles  of  law,  as  well  as  in  reason  and  common  sense, 
operate  to  repeal  the  former." 

In  Re  New  York  Institution  for  Deaf  and  Dumb,  121  N.  Y. 
1>34;  30  St.  Rep.  921,  Judge  Earl  says  that: 

"Where  two  statutes  relate  to  the  same  subject-matter, 
though  not  in  terms  repugnant  and  inconsistent,  if  the  later  one 
is  plainly  intended  to  prescribe  the  only  rule  that  shall  govern, 
it  will  repeal  the  earlier  one." 

No  end  of  precedents  can  be  cited  to  sustain  the  principle 
that,  when  a  revising  statute  covers  the  whole  subject-matter 
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of  antecedent  statutes,  the  rerising  statutes  virtually  repeal  the 
former  enactments,  without  any  express  provision  to  that  ef- 
fect. Butler  V.  Russel,  3  Cliflf.  251,  Fed.  Case.  No.  2,243;  Pat- 
terson V.  Tatum,  3  Sawy.  164,  Fed.  Case  No.  10,830;  Daviess  v. 
Fairbom,  3  How.  636;  Norris  v.  Crocker,  13  How.  429;  King  v. 
Cornell,  106  U.  S.  395;  Heckmann  v.  Pinkney,  81  N.  Y.  211; 
People  V.  Gold  &  Stock  Telegraph  Co.,  98  id.  67;  People  v. 
Jaehne,  103  id.  182;  3  St.  Rep.  11;  In  re  Southworth,  5  Hun, 
«5. 
.    In  construing  statutes  the  following  rule  is  laid  down: 

'^''•here  a  later  statute  contains  no  reference  to  the  former 
statute,  and  defines  an  offense  containing  some  of  the  elements 
constituting  the  offense  defined  in  such  former  statute  and 
ofcher  elements,  it  is  a  new  and  substantive  offense.  •  •  • 
So  if  the  later  statute  prefipcribe  a  punishment  for  acts  with 
only  a  part  of  the  ingredients  or  incidents  essential  to  consti- 
tute the  offense  defined  in  a  former  statute;  but  if  the  same 
offense,  identified  by  name  or  otherwise,  or  if  a  felony  is  Changed 
to  a  misdemeanor,  or  vice  versa,  the  statute  making  such 
changes  has  the  effect  to  repeal  the  former  statute.  •  •  • 
Where  a  new  law  covers  the  whole  subject-matter  of  an  old 
one,  adds  new  offenses  and  prescribes  different  penalties  for 
those  enumerated  in  the  old  law,  then  such  former  law  is  re- 
pealed by  implication."    Suth.  St.  Const.,  §  143. 

Applying  this  rule  for  a  construction  of  the  laws  prohibiting 
pool  selling  and  book  making,  we  are  led,  "upon  principles  of 
law  as  well  as  in  reason  and  common  sense,"  to  the  conclusion 
that  the  Ives  pool  law  repealed  all  previous  statutes  upon  that 
subject,  and  therefore  section  3^1  of  the  Penal  Code  was  not  in 
force  or  effect  at  the  time  of  the  commission  of  the  criminal 
offense  charged  in  the  indictment.  Section  9  of  article  1  of 
the  new  constitution  went  into  effect  January  1,  1895,  and  for- 
ever forbade  pool  selling,  book  making,  or  any  other  kind  of 
gambling  within  the  state.  This  abrogated  the  provisions  of 
the  Ives  pool  law,  which  permitted  pool  sellinsj,  book  making 
and  gambling  at  certain  times  and  places.  This  provision  of 
the  constitution  is  the  law  of  the  state  upon  this  subject,  and 
must  be  so  treated,  as  effectually  as  if  it  were  ingrafted  into  a 
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statute.  Cooley,  Const.  Lim.  55;  People  v.  Barber,  48  Hun^ 
198 ;  15  St.  Rep.  601.  Section  16  of  article  1  of  the  constitution 
sets  at  rest  all  contention  on  this  point,  and  by  its  very  language 
abrogates  all  parts  of  the  common  law  ajid  statutes  repugnant 
to  the  constitution.  Certain  is  it  that  the  first  six  sections  of 
the  Ives  pool  law  are  abrogated  by  the  new  constitution,  and 
the  remaining  section  (7)  forbids  any  person  from  engaging  in 
pool  selling  or  book  making  at  any  time  or  place,"  ^except  as 
hereinbefore  stated."  Now,  if  the  six  sections  preceding  it  are 
invalid,  what  meaning  can  be  given  to  the  words  following 
relative  to  race  tracks  or  grounds?  Again,  section  7  declares 
it  to  be  unlawful  for  any  person  to  receive  money  to  forward 
to  any  race  course,  whether  managed  and  conducted  in  obedi- 
ence to  the  provisions  of  this  act  or  not.  This  section  cannot 
stand  alone.  It  is  so  thoroughly  connected  with  the  previous 
sections  that  it  must  fall  with  them;  the  rule  being:  "Where 
all  the  provisions  of  an  act  are  connected  as  parts  of  a  single 
scheme,  the  incidental  provisions  must  fall  with  the  failure  of 
the  main  purpose."  Suth.  St.  Const.,  §  174.  TIhe  counsel  for 
the  people  urges  with  great  earnestness  that  by  reason  of  sec- 
tion 728  of  the  Penal  Code  the  Ives  pool  law  should  not  be 
deemed  to  have  repealed,  altered,  or  amended  section  351,  be- 
cause the  statute  did  not  explicitly  refer  thereto,  and  directly 
repeal,  alter,  or  amend  section  351.  Chapter  479  of  the  Laws 
of  1887  did  explicitly  refer  to  sections  of  the  Penal  Code,  and 
did  suspend  the  operation  thereof  in  certain  places. 

If  the  counsel  for  the  people  is  right  in  his  contention,  we 
are  met  by  another  obstacle,  and  that  is  by  chapter  572  of  the 
Laws  of  1895,  which  purports  to  amend  section  351  of  the  Penal 
Code,  which  amendment  prescribes  a  different  punishment  for 
the  offenses  therein  named,  and,  as  the  act  contains  no  saving 
clause  which  refers  to  offenses  of  the  same  ciharacter  com- 
mitted before  the  amendment,  it  must  be  considered  as  an  ex 
post  facto  law  to  the  defendant  accused  in  this  indictment. 
The  counsel  for  the  people  also  urges  that  section  31  of  the 
construction  act  (chapter  677,  Laws  1892)  must  be  considered 
as  a  saving  clause  sufficient  to  continue  the  penalties  and  pun- 
ishments for  offenses  incurred  prior  to  the  time  such  repeal 
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takee  place.  'At  flrgrt  reading  of  that  section  one  migiM  be  led 
to  that  conclusion,  but  upon  examining  a  similar  law  (section 
6,  chapter  21,  Laws  1828-29),  and  the  construction  put  thereon 
by  the  court  of  appeals  in  the  case  of  Mongeon  v.  People,  55 
N.  Y.  613, 1  conclude  that  section  31  related  solely  to  acts  re- 
pealed by  said  act,  and  had  no  respect  to  subsequent  legisla- 
tion; for,  to  use  the  language  of  Judge  Allen  in  the  Mongeon 
Case,  "The  legislature  could  not  declare  in  advance  the  intent 
of  subsequent  legislatures,  or  the  effect  of  subsequent  legisla- 
tion ui)on  existing  statutes.'^  In  1893,  when  the  Ives  pool  law 
was  amended  (chapter  496),  a  section  waa  added  providing  that 
nothing  in  that  act  should  be  construed  is  affecting  an  offense 
committed  at  any  time  before  the  day  the  act  took  effect,  and 
providing  tlhat  all  such  offenses  must  be  punished  according 
to  the  provisions  of  law  existing  when  the  offense  was  com- 
mitted. Again,  by  chapter  77  of  the  Laws  of  1894,  several 
subdivisions  of  section  41k  of  the  Penal  Code  were  repealed, 
and  section  41m  was  amended,  but  no  saving  clause  was  en- 
acted. About  a  month  after,  the  legislature  amended  chapter 
77  by  adding  a  saving  clause.  Laws  1894,  chap.  282,  §  2.  This 
shows  clearly  that  the  legislature  and  the  commissioners  to 
revise  the  statutes  did  not  regard  section  31  of  the  construction 
act  (supra)  as  affecting  subsequent  legislation,  for  the  passage 
of  the  several  saving  clauses  aforesaid  after  the  year  1892 
would  impute  to  the  legislature  gross  carelessness  or  ignorance, 
which  is  inadmissible.  Bartlet  v.  King,  ubi  sfupra.  I  am  there- 
fore of  the  opinion  that  the  Ives  pool  law  repealed  the  pro- 
visions of  the  Penal  Code  relative  to  pool  selling  and  book  mak- 
ing, and  the  adoption  of  the  new  constitution  abrogated  the 
Ives  pool  law,  and  at  the  time  of  the  commission  of  the  offenses 
named  in  the  indictment  (while  the  same  were  made  unlawful 
by  tihe  terms  of  the  constitution)  no  puni<g'hment  was  prescribed 
for  such  offenses,  and  the  subsequent  amendment  to  section 
351  of  the  Penal  Code  cannot  affect  the  defendant,  for  the  rea- 
son that  its  provisions,  in  so  far  as  they  relate  to  the  crime 
charged  in  the  indictment,  are  ex  post  facto.  The  case  of 
Hartung  v.  People,  22  N.  Y.  95,  expresses  the  law  of  this  state 
upon  the  subject  of  repealing  laws  imposing  penalties  and 
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changing  the  punishment  for  offenses  without  the  enactment 
of  a  special  clause  in  the  ac-t  saving  such  proceedings  after  the 
repeal  for  offenses  committed  before  the  repeal,  and  the  maxim, 
"Stare  decisis  et  non  quieta  movere,"  mu<st  be  followed.  My 
examination  leads  me  to  rule  that  the  indictment  is  good  in 
form,  but,  it  appearing  on  the  face  thereof  that  the  fact«  stated 
therein  did  not  constitute  a  crime  punishable  either  by  statute 
or  common  law  at  the  time  when  the  same  are  alleged  in  the 
indictment,  judgment  should  be  given  on  the  demurrer  by  al- 
lowing the  Sc.me,  and  an  order  to  that  effect  should  be  entered 
upon  the  minutes  of  this  court. 

Ordered  accordingh'. 

GIPPOKD  and  HOAG,  JJ.,  concur. 

NOTE   ON    "REPEAL   BY   IMPLICATION.'* 

General  act  does  not  repeal  local  act  by  implication  unless  the  two 
acts  are  inconsistent.  People  ex  rel.  Strough  v.  Board  of  Co,  Canvassers, 
77  Hun,  372;  60  S.  R.  410;  aff'd,  143  N.  Y.  84;  60  S.  R.  467;  People  ex  rel. 
Lardner  V.  Carson,  10  Misc.  237;  62  S.  R.  459;  aff'd,  86  Hun,  617;  James 
V.  Saramis,  132  N.  Y.  239;  43  S.  B.  910;  aff'g  31  id.  192. 
.  Special  statute  is  not  repealed  by  general  statute,  unless  the  inten- 
tion of  the  legislature  to  repeal  or  alter  is  manifest.  Buff.  Cem.  Ass*n 
V.  Buffalo,  118  N.  Y.  61;   27  S.  R.  749;   aff'g  6  S.  R.  394. 

In  absence  of  repealing  clause,  earlier  statute  must  be  treated  as  in 
force,  unless  so  repugnant  and  inconsistent  with  later  act  that  both 
cannot  be  construed  together.  Ackerson  v.  Board  of  Suprs.,  45  S.  R. 
.  173;  aff'd,  65  id.  277;  People  v.  Koenig,  9  App.  Div.  436;  41  Supp.  283; 
Heckmann  v.  Pinkney,  81  N.  Y.  215;  People  v.  Jaehne,  103  id.  182; 
McKenna  v.  Edmundstone,  91  id.  231. 

Where  two  inconsistent  acts  are  enacted  on  the  same  day,  order  of 
their  priority  may  be  inferred  from  their  respective  numbers.  Ottman 
&  Co.  V.  Hoffman,  7  Misc.  714;   58  S.  R.  320. 

Where  two  statutes  relate  to  same  subject  and  are  enacted  for  the 
same  purpose,  earlier  must  be  deemed  to  have  been  repealed  by  im- 
plication*   Eagan  v.  City  of  Rochester,  68  Hun,  331;  52  S.  R.  285. 
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Noyember  12, 1895. 
PEOPLE  V.  WILLIAM  WATSON. 

(70  S.  K.  327.) 

1.  Bail— Felony. 

In  cases  of  misdemeanor,  the  right  to  bail  is  absolute,  but  in 
case  of  felony  tbe  right  to  bail  is  one  of  discretion  to  be  exercised 
by  the  judge  of  the  court  having  jurisdiction  of  the  case  on  trial. 

2.  Same — Insanity. 

Admission  to  bail  in  case  of  a  felony  will,  where  the  defendant 
pleads  present  insanity  in  addition  to  not  guilty,  be  refused  until 
the  determination  of  the  former  issue. 

William  Watson,  alias  Bill  Vosburgh",  was  Indieted  for 
aiding,  assisting  and  abetting  in  the  promotion  of  and  carrying 
on  of  a  scheme  or  device  of  offering  and  purporting  to  offer  for 
sale  and  disftribution  counterfeit  paper  money  of  the  United 
States  (otherwise  "green  goods"),  the  indictment  being  as  for 
a  second  offense.  Defendant  pleaded  not  guilty,  with  a  special 
plea  of  present  insanity,  and  he  now  moves  to  be  admitted  to 
bail.    Denied. 

Bartow  S.  Weeks,  Asst.  Dist.  Atty.,  for  the  People. 
Wauhope  Lynn  and  Maurice  Meyer,  for  defendant. 

GOFF,  K.  (orally). — Owing  to  the  limited  time  at  my  dis- 
posal since  yesterday,  I  have  not  had  time  to  reduce  to  writing- 
my  views  upon  tJie  question  submitted  in  this  proceeding. 
Therefore  I  will  have  to  express  myself  orally  from  the  bench. 

The  right  to  bail  in  criminal  cases,  as  in  the  one  presented 
here,  was  never  recognized  in  common  law.  The  right  to  bail 
in  civil  cases  was  always  recognized  in  common  law,  because 
there  it  was  a  breach  of  contract,  and  the  bail  to  be  given  would 
be  there  fo-r  breach  of  contract;  but  in  criminal  oases  the  orig- 
inal principle  upon  which  bail  was  first  founded  was  embodied 
in  the  ancient  maxim,  "A  body  for  a  body,"  which  in  time  was 
rendered  equivalent  to  the  bailor  or  surety  offering  or  pledging 
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iblmself  to  pay  a  certain  sum  of  money  upon  tjhe  failure  of  the 
person  bailed  to  appear  for  trial.  It  was  a  recognizan'oe  to  do 
a  certain  thing, — ^to  produ'oe  the  body  of  the  i)er8on,  or  to  pay 
a  certain  sum  of  money.  The  bailor  hence  became  the  jailer 
of  the  i)er&on  bailed,  into  whose  custody  the  prisoner  was  sur- 
rendered, and  the  bailor  was  held  to  be  resiwnsible  to  produce 
that  prisoner  at  any  time  during  the  term  of  the  couri:  at  which 
he  wa«  cited  to  appear.  The  later  statutes  and  the  English 
law  made  some  changes  from  the  common-law  rule,  but  changes 
particularly  affecting  the  power  of  justices  of  the  peace  to  ad- 
mit to  bail,  and  not,  in  substance,  affecting  the  power  of  the 
judges  o(f  courts  of  sui)erior  criminal  jurisdiction,  to  wit,  the 
court  of  king's  bench  and  the  judges  of  the  assizes.  Their 
discretionary  powere,  under  the  common  law,  remained  un- 
touched, even  by  the  statute  of  Westminster.  So  that,  under 
the  common  law  and  statute  law  of  England,  the  right  to  bail 
in  cases  of  misdemeanor  was  held  to  belong  to  the  accused,  but 
the  right  to  bail  in  cases  of  felony  was  never  recognized  or 
conceded.  Indeed,  it  went  so  far  that  in  any  case  judges  of 
courts  of  superior  criminal  jurisdiction  exercised  discretionary 
I>ower  as  to  whether  they  would  admit  certain  i)ersons  to  bail 
under  any  circumstances, — persons  whose  common  fame  was 
bad;  persons  who  were  recognized  as  common  thieves;  persons 
they  had  reason  to  apprehend,  from  their  reputation,  habits, 
associates,  or  finnancial  standing,  would  escape  the  jurisdiction 
of  the  court.  In  ot^ier  words,  these  judges  of  the  higher  courts 
of  criminal  jurisdiction  exercised  that  diseretion,  no  matter 
what  the  grade  of  crime  was. 

The  statute  law  of  the  state  of  New  York,  practically  speak- 
ing embodies  the  common  law  and  statute  law  of  England,  and 
it  is  this:  that  in  cases  of  misdemeanor  the  right  to  bail  is  ab- 
solute, but  in  cases  of  felony  the  right  to  bail  is  one  of  discre- 
tion, to  be  exercised  by  the  judge  of  the  court  having  jurisdic- 
tion of  the  case  on  trial.  As  this  case  is  presented,  the  de- 
fendant is  dharged  with  a  felony,  and  his  right  to  bail  on  that 
charge  is  not  absolute,  but  rests  in  the  discretion  of  the  court, 
and  in  further  discretion  of  the  court  to  examine  into  the  ques- 
tion as  to  tihe  probability  of  this  defendant's  appearing  for  trial, 
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when  called;  and  in  testing  that  probability  the  court  has  a 
right  to  take  into  con«ideration  the  reputation  which  he  haa 
borne,  acknowledged  through  the  lips  of  his  counsel  at  the  bar, 
the  fact  that  he  has  been  a  professional  thief  for  many  years, 
and  the  common  character  which  surrounds  his  name. 

So  that  we  treat  the  question  here  as  one  of  discretion,  and 
not  one  of  right. 

In  addition  to  that  legal  phase  of  the  case,  anotfier  question 
has  been  presented  by  the  defendant.  He  has  been  brought 
to  the  bar  on  a  charge  of  felony.  He  has  interposed  a  plea 
of  present  insanity.  Through  the  lips  of  his  counsel  he 
has,  in  effect,  said  to  Hhe  court:  "I  am  now  insane.  I  am  in- 
capable of  understanding  my  case,  or  of  consulting  with  my 
counsel.  Therefore,  it  is  improper  that  I  sfhould  be  at  large. 
I  therefore  call  upon  the  court  to  determine  that  question,  and 
if  determined  in  the  affirmative,  as  I  contend,  I  must  be  im- 
mured in  some  place  of  safety,  for  the  protection  of  myself  as 
well  as  for  the  protection  and  safety  of  society." 

That  is,  in  effect,  what  this  defendant  says.  It  is  different 
from  a  plea  of  not  guilty.  It  is  an  affirmation;  an  affirmative 
issue  interposed  by  this  defendant;  an  issue  which  he  must 
maintain  and  prove;  and  it  being  an  affirmation  made  solemnly 
in  court,  the  court  cannot  presume  that  it  is  not  made  in  good 
faith,  or  that  it  is  untrue.  The  court  must  rather  presume 
that,  when  reputable  counsel  makes  that  plea  and  affirmation, 
it  is  made  in  good  faith,  and  that  it  is  true;  and  therefore  the 
court  ordered  that  issue  to  be  tried  upon  a  day  to  suit  the  con- 
venience of  counsel  for  the  defendant  and  the  district  attorney 
— ^three  days  from  this  date. 

Pending  the  trial  of  that  issue  this  defendant  comes  in  and 
asks  to  be  admitted  to  bail ;  this  defendant  wiho  has  said,  by 
his  plea  of  present  insanity,  that  he  is  incapable  of  understand- 
ing what  he  is  doing,  or  of  advising  his  counsel. 
,  It  is  incomprehensible  to  me  that  a  defendant  who  has  made 
tfhat  plea  should,  in  the  next  breath,  say:  "I  am  now  sane.  I 
can  comprehend  what  I  am  doing,  and  I  want  to  be  admitted  to 
bail,  tn  order  that  I  may  be  examined  as  to  my  sanity,  outside 
the  prison  walla."  I  cannot  conceive  the  logic  or  reason  of  that 
Vol.  XI-27 
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position.  A  person  who  claims  to  be  in«ane,  by  <that  plea^ 
places  himself  under  the  guardianship  of  the  court.  The  courts 
bv  its  inherent  power,  has  the  right  to  control  the  custody  of 
the  person  who  claims  to  be  insane,  if  that  claim  be  well  found- 
ed, and  determined  by  judicial  decree.  When  the  conscience 
of  the  court  is  properly  informed  upon  tlhat  question,  then  the 
court  has  the  i>ower,  not  only  for  the  protection  of  the  prisoner 
himself,  but  for  the  safety  and  well-being  of  society,  to  immure 
that  person  in  some  place,  for  safe-keeping  and  proper  treat- 
ment. The  proceeding  pending  is  a  proceeding  simply  to  in- 
form the  conscience  of  the  court,  through  the  intervention  of  a 
trial  jury,  and  while  that  proceeding  is  pending  this  defendant 
asks  to  be  admitted  to  bail. 

I  have  been  unable  to  find  any  authority  in  point  «upon  the 
question,  directly  determining  the  question  in  issue.  Counsel 
for  the  defendant  has  cited  two  cases,  which  have  occurred  in 
the  courts  of  this  city, — the  Bhinelander  Case,  and  the  Field 
Case.  Prom  an  examination  of  those  oases,  I  am  satisfied  that 
counsel  is  somewhat  mistaken  in  his  application  of  them  to  the 
case  at  bar.  In  the  Rhinelander  Case  a  commission  of  inquiry 
was  instituted,  as  to  the  sanity  of  the  defendant.  That  com- 
mission reported  a  disagreement.  Two  of  the  commissioners 
were  in  favor  of  reporting  that  the  prisoner  was  insane,  and  one 
commissFioner  reported  that  he  was  sane.  The  court  rejected  the 
reportof  two  eommissionersand  affirmed  the  report  of  the  single 
commissicfner,  that  the  prisoner  was  sane;  and  after  the  pris- 
oner was  thereupon  determined  sane,  and  able  to  go  to  trial, 
he  was  then  admitted  to  bail,  because  he  was  deterinined  a  sane 
person. 

In  the  Case  of  Field,  he  had  never  pleaded  to  the  indictment. 
He  was  not  admitted  to  bail,  but  on  his  plea  of  insanity  he  was 
sent  to  an  insane  asylum  at  Buffalo;  and  it  was  after  the  cer- 
tification from  that  insane  asylum  that  he  was  well  and  cured 
that  he  was  admitted  to  bail.  So  that  neither  the  Rhinelander 
Case  nor  the  Field  Case  has  any  application  to  tJiis  case  what- 
ever. 

The  only  other  case  in  America,  reported,  that  would  at  al! 
have  any  application  is  a  case  reported  in  the  court  of  appeals 
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in  Texas,  where  it  was  held  tlhat  a  person  accused  af  crime,  and 
who  pleaded  not  guilty,  and  who  put  in  the  additional  plea  that 
he  was  insane  at  the  time  of  the  commission  of  the  act,  not- 
withstanding the  probability  that  he  might  be  acquitted  on  the 
ground  of  insanity,  that  that  plea  would  not  operate  as  a  cause 
against  his  being  admitted  to  bail  pending  that  trial.  That 
case  has  no  application,  because  this  case  may  be  distinguished 
from  it  in  this  way:  This  defendant  pleads  present  insanity, 
while  the  defendant  in  tftie  Texas  case  pleaded  insanity  at  the 
time  of  the  commission  of  the  crime.  Therefore  the  ruling  of 
the  court  must  be  without  the  light  of  judicial  precedent,  and 
mnst  be  founded  upon  reason  and  tlhe  principle  involved. 

It  being  discretionary  with  the  court  to  admit  to  bail  in  any 
case  of  felony,  unless  that  discretion  be  abused  it  must  stand 
as  the  ruling  of  the  court  having  jurisdiction  to  try  the  case. 
I  refuse  to  admit  this  prisoner  to  bail  at  this  time,  for  the  rea- 
son that  he  had  aflSrmed  to  this  court  that  he  is  insane;  and  it 
would  be  a  most  dangerous  precedent  to  establish,  to  admit  a 
man  to  bail  who  says  tihat  he  is  insane,  through  the  lips  of  coun- 
sel, and  who,  if  it  should  be  finally  adjudged  that  he  is  insane, 
would  have  to  be  immured  in  a  place  of  safety.  It  would  be, 
to  a  great  extent,  a  wrong,  not  only  to  this  defendant,  but  a 
probable  and  impending  danger  to  the  safety  of  the  com- 
mainity;  and,  until  this  issue  be  tried  and  determined,  I  shall 
not  admit  this  defendant  to  bail. 

A  further  view  may  be  taken  of  it,  though  not  the  controlling 
one,  that  prompts  me  to  render  this  decision;  and  that  is  that 
the  bond  presented  is  not,  in  my  opinion,  of  a  suflficient  charac- 
ter to  warrant  me  in  accepting  it.  I  consider  that  a  man  whose 
property  is  mortgaged  so  heavily  as  this  man's  property  is  may 
place  the  value  of  his  property  at  figures  away  beyond  what, 
in  reason,  any  one  would  expect  it  to  bring  at  a  forced  sale;  and 
his  valuation  is  not,  in  my  opinion,  the  true  valuation  of  the 
property.  The  valuation  of  property  in  the  city  of  New  York, 
and  in  any  other  place  in  this  state,  is  what  it  will  bring  upon  a 
forced  sale,  and  no  more.  Any  other  valuation  is  a  special  or 
fictitious  valuation;  and  I  consider  that  property  located  in 
the  place  where  this  man's  property  is  located,  and  where  such 
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heavy  mortgages  are  upon  it,  taking  the  character  of  the  prop- 
erty into  consideration,  size,  dimenisions,  and  location,  is  not 
worth  anything  like  what  the  prox)osed  surety  characterizes  it 
as  being  worth,  and  that  it  is  not  of  that  value. 

I  would  therefore,  even  on  the  second  ground,  refuse  to  ac- 
cept this  bond,  as  wholly  insufficient;  and  for  that  reason  the 
proposed  bail  is  not  accepted.  On  Friday  morning  as  origin- 
ally directed  by  the  court,  the  issue  of  this  defendant's  sanity 
will  be  tried. 


October  14,  1895. 
PEOPLE  V.  ROBERT  W.  LEWIS. 

(70  S.  R.  482.) 

1',  Witness — Privilege — Incrimination. 

Defendant  enjoys  absolute  protection  against  every  species  of 
Judicial  compulsion  as  a  witness  to  self-accusation  of  crime,  unless 
the  statute  affords  him  absolute  immunity  from  punishment  for 
any  crime  which  his  testimony  called  for  might  be  competent  as 
tendingf  to  prove,  or  unless  it  is  so  perfectly  clear  and  plain  as  to 
preclude  all  reasonable  doubt  that  the  answer  cannot  possibly  tend 
in  any  degree  to  subject  him  to  the  peril  of  criminal  prosecution. 

2.  Same — Immunity. 

Section  79  of  the  Penal  Code  protects  a  witness  against  liability 
on  a  charge  of  perjury  in  case  his  testimony  before  the  grand  jury 
should  differ  materially  from  that  before  given  by  him  touching 
the  same  matter  on  an  examination  before  the  county  judge. 

3.  Same — Bribery. 

Section  41r  of  the  Penal  Code  relates  solely  to  bribery  respecting 
the  exercise  of  the  right  of  franchise,  and  does  not  touch  the  matter 
of  bribery  at  caucuses  or  conventions. 

4.  Same. 

It  provides  immunity  from  criminal  prosecution  for  such  bribery 
only  to  the  bribe  giver,  but  provides  no  such  immunity  to  the  bribe 
taker. 
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6.  Same — Immunity. 

The  fact  that  he  testified  before  the  county  judge  to  his  absolute 
innocence  in  the  matter,  and  that  the  offer  for  his  vote  made  by 
some  person  whose  name  he  declined  to  give,  was  indignantly 
spurned  by  him,  does  not  neutralize  the  force  of  his  claim  to  the 
constitutional  protection. 

6.  Same. 

His  statement  under  oath  that  his  testimony  will  tend  to  incrim- 
inate him,  where  the  evidence  which  he  may  reveal  may  establish 
his  guilt  instead  of  innocence,  has  legal  force,  and  the  Constitution 
shields  him  from  the  statutory  force  of  section  79  of  Penal  Code, 
which  would  otherwise  compel  him  to  testify. 

Motion  to  adjudge  defendant  guilty  of  contempt  of  court  in 
refusing  to  answer  certain  questions  put  to  him  by  the  grand 
jury. 

George  S.  Klock,  Dist.  Atty.,  for  motion. 

A.  D.  Kneeland;  opposed. 

WRIGHT,  J. — The  grand  jury  has  under  inveetigation  a 
charge  againat  a  i)erson  whose  name  is  unknown  for  the  crime 
of  bribery  under  section  41  of  the  Penal  Code,  which  provides 
that  any  person  who  by  bribery,  menace,  or  other  corrupt 
means  directly  or  indirectly  attempts  to  influence  the  vote  of 
any  person  entitled  to  vote  at  any  political  caucus  or  conven- 
tion is  guilty  oif  a  misdemeanor.  The  defendant,  on  August 
10,  1895,  was  duly  elected  delegate  to  the  Republican  county 
convention  of  Oneida  county.  The  charge  before  the  grand 
jury  is  that  a  person  whose  name  is  unknown  attempted,  prior 
to  said  convention,  to  influence  the  defendant,  as  such  delegate, 
to  vote  in  the  eonvention  for  Mr.  Cofrgeshall  as  nominee  for  the 
oflBce  of  state  senator  by  offering  him  the  sum  of  f 500  therefor. 
The  defendant  was  sworn  as  a  witnesg  before  the  grand  jury, 
and  the  following  question,  among  others,  was  put  to  him: 
"Did  any  person  attempt  to  bribe  you  on  the  14th  day  of  Au- 
gust last,  or  corruptly  influence  your  action  as  a  delegate  to 
the  Republican  county  convention?"  The  defendant  refused 
to  answer,  on  the  ground  that  his  testimony  might  incriminate 
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him.  The  constitution  of  the  United  States  provides  that  no 
person  "shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself."  Amend.  5.  This  provision  has  been  incor- 
porated into  the  constitution  of  our  own  state  (article  1,  §  6), 
and  has  long  been  regarded  as  one  of  the  safeguards  of  civil 
liberty.  Judge  O'Brien,  in  People  ex  rel.  Taylor  v.  Forbes,  143 
N.  Y.  227;  62  St.  Rep.  175,  speaking  of  this  pro\ision,  says: 

"It  should  be  applied  in  a  broad  and  liberal  spirit,  in  order 
to  secure  the  citizen  that  immunity  from  every  species  of  self- 
accusation  implied  in  that  brief  but  comprehensive  language." 

The  defendant,  therefore,  in  his  silence,  is  behind  the  shield 
of  the  constitution,  and  enjoys  absolute  protection  against 
every  species  of  judicial  compulsion  as  a  witness  to  self -accusa- 
tion of  crime,  unless  the  statute  affords  him  absolute  immunity 
from  punishment  for  any  crime  which  his  testimony  here  called 
for  might  be  competent  as  tending  i:o  prove,  or  unless  it  is  so 
perfectly  cleaa*  and  plain  as  to  preclude  all  reasonable  doubt 
that  the  answer  cannot  possibly  tend  in  any  degree  to  subject 
him  to  the  peril  of  criminal  prosecution.  Janvrin  v.  Searamon, 
29  N.  H.  280.  The  learned  district  attorney  urges  that  the  stat- 
ute affords  the  defendant  absolute  immunity,  and  cites  section 
79  of  the  Penal  Code,  which  provides  as  follows: 

"A  person  offending  against  any  provision  *  *  *  of  this 
Code  relating  to  bribery  is  a  competent  witness  against  an- 
other person  so  offending  and  may  be  compelled  to  attend  and 
testify  upon  any  trial,  hearing,  proceeding  or  investigation,  in 
the  same  manner  as  any  other  person.  But  the  testimony  so 
given  ^hall  not  be  used  in  any  prosecution  or  proceeding  civil 
or  criminal,  against  the  person  so  testifying.  A  person  so  tes- 
tifying to  the  giving  of  a  bribe,  which  has  been  accepted,  shall 
not  thereafter  be  liable  to  indictment,  prosecution  or  punish- 
ment for  that  bribery,  and  may  plead  or  prove  the  giving  of 
testimony  accordingly  ift  bar  of  such  indictment  or  prosecu- 
tion. 

The  defendant's  connsol,  however,  urges  that  the  above  stat- 
ute does  not  protect  his  client  against  liability  on  a  charge  of 
perjury  in  case  his  testimony  before  the  grand  jury  should 
differ  materially  from  that  heretofore  given  by  him  touching 
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tMs  same  matter  on  an  examination  before  the  county  judge, 
•But  that  is  untenable,  for  neither  his  testimony  given  before  the 
ac-ounty  judge  nor  that  which  he  may  give  before  the  grand  jury 
can  be  the  basis  of  a  charge  of  perjury,  or  used  against  (him  in 
any  civil  or  criminal  proceeding.  Both  of  said  testimonies, 
under  section  79,  above  quoted,  are  forever  sealed  in  absolute 
judicial  confidence  and  legal  secrecy.  The  defendant,  there- 
fore, will  be  in  no  danger  of  a  prosecution  for  the  crime  of  per- 
jury if  he  shall  answer  the  questions  propounded  by  the  grand 
jury. 

We  are  now  brought  to  the  question,  is  the  defendant  excused 
from  answering  on  the  ground  that  his  te«tim(>ny  may  crim- 
inate him  in  the  charge  of  bribery?  The  district  attorney  urges 
that  sections  41rand  79  of  the  Penal  Code  afford  the  defendant 
absolute  immunity.  Section  41r  provides  that  the  giving  of 
testimony  either  by  the  bribe  giver  or  bribe  taker  shall  be  a  bar 
to  any  criminal  prosecution  against  the  person  so  testifying. 
But  that  section  relates  solely  to  bribery  respecting  the  exer- 
cise of  the  right  of  franchise,  arid  does  not  touch  the  ma^tter  of 
bribery  at  oaucusses  or  conventions.  And,  alt^hough  section 
79  provides  that  neither  the  testimony  of  the  bribe  giver  nor 
bribe  taker  shall  be  used  in  any  civil  or  criminal  prosecution 
against  the  person  so  testifying,  yet  it  provides  immunity  from 
criminal  prosecution  for  such  bribery  only  to  the  bribe  giver, 
and  provides  no  such  immunity  to  the  bribe  taker.  The  de- 
fendant, therefore,  does  not  enjoy  statutory  pro-t-ection  from 
prosecution  on  the  change  of  bribery. 

We  are  now  brought  to  the  third  question:  Ts  it  so  perfectly 
clear  and  plain  as  to  preclude  all  reasonable  doubt  that  the 
defendant's  answers  to  t(he  questions  propounded  to  him  can- 
not possibly  tend,  in  any  degree,  to  subject  him  to  the  peril  of 
criminal  prosecution?  I  think  not.  His  testimony  may  tend 
to  reveal  the  fact  that  he  actually  received  a  sum  of  money  as  a 
bribe,  and  the  name  and  identity  of  the  person  from  whom  he 
received  it,  and  the  names  of  other  witnesses,  and  also  the  facta 
surrounding  the  transaction,  which  might  prove  his  criminality. 
Since  section  79,  above  mentioned,  affords  immunity  to  the 
<)ribe  giver  from  criminal  prosecution  because  of  briberv  at 
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the  oonvention,  but  none  to  the  bribe  taker,  evidently  it  would 
be  dangerous  for  the  defendajit  to  reveal  the  name  of  the  bribe 
giver,  whose  testimony  might  be  adduced  against  him  on  a 
oharge  of  bribery.  The  fact  that  he  testified  before  the  count}^ 
judge  to  his  absolute  innocence  in  the  matter,  and  that  the  offer 
of  f 500  for  his  vote,  made  by  some  person  whose  name  he  de- 
clined to  give,  was  indignantly  spurned  by  him,  does  not  neu- 
tralize tflie  force  of  his  claim  to  the  constitutional  protection. 
People  V.  Forbes,  supra.  The  evidence  which  he  may  reveal 
may  establish  his  guilt  instead  of  innocence.  Therefore  his 
statement  under  oatih  that  his  testimony  will  tend  to  incrim- 
inate him  has  legal  force  in  this  case,  and  consequently  the  con- 
stitution shields  him  from  the  statutory  force  of  said  section  79, 
whioh  otherwise  would  compel  him  to  testify.  This  view  is 
sustained  by  authority.  In  the  case  of  People  v.  Forbes,  supra, 
the  question  involved  was  the  right  of  the  witness  Taylor  to 
refuse  to  answer  certain  questions  put  to  him  by  the  grand 
jury,  touching  his  knowledge  of  a  homicide  caused  by  the  ad- 
ministration of  chlorine  gas.  After  testifying  to  his  entire  in- 
nocence, and  denying  that  he  was  the  author,  or  in  any  way 
connected  with,  the  perpetration  of  the  offense,  he  was  ques- 
tioned as  to  the  particular  facts  and  circumstances,  which  he 
refused  to  answer,  on  the  ground  that  his  testimony  might  tend 
to  criminate  him.  Judge  O'Brien,  in  delivering  the  opinion  of 
the  court,  after  referring  to  the  decisions  of  many  state  and 
federal  courts,  says: 

"The  principle  established  by  these  decisions  is  that  no  one 
shall  be  compelled  in  any  judicial  or  other  proce<*ding  against 
himself,  or  upon  the  trial  of  issues  between  others,  to  disclose 
facts  or  circumstances  that  can  be  used  against  him  to  prove  his 
guilt  or  connection  with  any  criminal  offense  of  which  lie  may 
then  or  afterwards  be  charged,  or  the  sources  from  which  evi- 
dence of  its  commission  or  of  his  connection  with  it  may  be 
obtained." 

And  the  court  held  that  the  claim  of  privilege  by  the  witness 
was  well  taken. 

In  Counselman  v.  Hitchcock,  142  V.  S.  547,  the  question  de- 
cided is  verv  similar  to  the  one  under  discussion.    In  that  case 
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the  grand  jury  was  engaged  in  the  investigation  of  offenses 
committed  by  certain  railroad  companies  in  violation  of  the 
interstate  commerce  act  of  congress,  and  a  witness  refused  to 
answer  certain  questions  as  to  the  tariff  rates  which  had  been 
allowed  him  by  some  of  the  railroads  on  the  ground  that  his 
tefi-timony  might  tend  to  criminate  him.  There  is  a  general 
federal  statute  which  provides  th'at  the  testimony  given  by  a 
witness  on  an  investigation  eenoeming  the  violation  of  the 
interstate  commerce  act  shall  not  be  given  in  evidence  against 
him  subsequently  in  any  civil  or  criminal  action  or  proceeding. 
Eev.  St.  U.  S.,  §  860. 

The  court  sustained  the  position  of  the  witness,  and  held  that 
the  meaning  of  the  constitutional  privilege  under  discussion  is 
"that  a  witness  is  protected  from  any  compulsory  disclosure  of 
the  circumstances  of  his  offense,  or  the  source  from  which  or 
the  means  by  which  evidence  of  its  commission  or  his  connec- 
tion with  it  may  be  obtained,  or  made  effectual  for  his  convic- 
tion, witlhout  using  his  answers  as  direct  admissions  against 
him."  Judge  O'Brien,  in  People  v.  Forbes,  supra,  in  comment- 
ing upon  the  case  of  Oounselman  v.  Hitchcock", and  on  the  appli- 
cation of  the  federal  statuite  providing  that  the  testimony  of  a 
witness  regarding  the  violation  of  the  interstate  commerce  act 
shall  not  be  used  against  him,  says: 

"It  seems  thiat  in  such  cases  nothing  short  of  absolute  immu- 
nity from  prosecution  can  take  the  place  of  the  privilege  by 
which  the  law  affords  protection  to  the  witness." 

And  with  regard  to  the  force  which  should  be  given  to  the 
statement  of  the  witness  that  his  answers  may  incriminate  him 
the  judge  further  says : 

"The  witness  who  knows  what  the  court  does  not  know,  and 
what  he  cannot  disclose  without  accusing  himself,  must  in 
such  cases  judge  for  himself  as  to  the  effect  of  his  answer,  and 
if,  to  his  mind,  it  may  constitute  a  link  in  the  chain  of  testi- 
mony sufficient  to  subjecl:  him  to  the  hazard  of  a  criminal 
charge,  indictment,  or  trial,  he  may  remain  silent." 

The  district  attorney  in  this  case  is  entitled  to  great  com- 
mendation for  his  zeal  in  ferreting  out  the  truth  respecting  this 
notorious  charge  of  political  bribery,  but  the  law  will  not  per- 
VoL.  XI— 28 


Digitized  by 


Google 


218  NEW  YORK  CRIMINAL  REPORTS,   VOL.   XL 

mit  him  to  obtain  the  testimony  of  the  defendamt  for  thiat  pur- 
pose.   The  defendant  is  discharged, 

JS^OTE    ON    "PRWILEGE    OF    WITNESS    NOT    TO    TESTIFY    TO 
INCRIMINATING    MATTER." 

Rlg-ht  of  witness  to  refuse  to  testify  on  ground  that  his  evidence  may 
lend  to  criminate  him,  though  he  denies  all  connection  with  the  crime. 
People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219;  62  S.  R.  175;  rev'g  59 
id.  887. 

To  secure  this  privilege,  witness  must  make  oath  that,  in  his  opinion, 
the  effect  of  his  answer  will  have  tendency  to  criminate  himself.  People 
ex  rel.  Taylor  v.  Seaman,  8  Misc.  152;    59  S.  R.  462. 

Nothing  short  of  absolute  immunity  from  prosecution  can  take  the 
place  of  such  privilege.  People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219; 
«2S.  R.  175;  rev'g  59  S.  R.  887;  People  v.  Mather,  4  Wend.  230;  People  v. 
Hackley,  24  N.  Y.  84;  Peope  v.  Sharp,  107  id.  427;  12  S.  R.  217;  People 
V.  Lewis,  14  Misc.  264;    70  S.  R.  482. 

Witness  must  judge  for  himself  as  to  effect  of  his  answer.  People 
«x  rel.  Taylor  v.  Forbes,  143  N.  Y.  219;  62  S.  R.  175;  rev'g  59  S.  R.  887; 
l*eople  V.  Mather,  4  Wend.  230;  People  v.  Hackley,  24  N.  Y.  84;  People 
T.  Sharp,  107  id.  427;    12  S.  R.  217. 

He  does  not,  by  answering  general  questions  as  to  his  connection  with 
affair,  waive  his  right  to  remain  silent.  People  ex  rel.  Taylor  v.  Forbes, 
143  N.  Y.  219;  62  S.  R.  175;  rev'g  59  S.  R.  887;  People  v.  Mather,  4  Wend. 
230;  People  v.  Hackley,  24  N.  Y.  84;  People  v.  Sharp,  107  id.  427;  12 
S.  R.  217. 

Where  it  is  not  so  perfectly  evident  that  the  answer  called  for  cannol 
incriminate,  as  to  preclude  all  reasonable  doubt  or  fair  argument,  priv- 
ilege must  be  recognized  and  protected.  People  ex  rel.  Taylor  v.  Forbes 
143  N.  Y.  219;  62  S.  R.  175;  rev'g  59  S.  R.  887;  People  v.  Mather,  4  Wend 
230;  People  v.  Hackley,  24  N.  Y.  84;  People  v.  Sharp,  107  id.  427;  15 
S.  R.  217;   People  v.  Lewis,  14  Misc.  264;   70  S.  R.  482. 

Witness  before  grand  jury,  though  wholly  innocent  and  asserting 
his  innocence,  is  entitled  to  protection.  People  ex  rel.  Taylor  v.  Sea 
man,  8  Misc.  152;    59  S.  R.  4G2. 

Indictment  of  witness  for  people  by  grand  jury  before  whom  he  ha» 
testified  on  same  matter,  violates  the  immunity  afforded  by  section  7' 
of  Penal  Code.     People  v.  Spencer,  66  Hun,  149;    48  S.  R.  803. 

It  is  not  error,  in  a  criminal  action,  for  the  court  to  compel  the  de 
fendant  to  stand  up  for  identification.  People  v.  Gardner,  144  N.  Y 
119;  63S.  R.  21;  38  N.  E.  1003;  mod'g  and  aff'g  73  Hun,  11;  67  S.  R.  18 
25  Supp.  1072. 
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Mvtmt  «tfttrt— gipireUaitif  §mim—i\xst  §m^tm\iU 

April  24,  1896. 
PEOPLE  V.  TRIPICERSKY. 

(74  S.  R.    125.) 

Bastardy — ^Proof. 

Where  the  evidence  adduced  by  the  prosecution  justifies  fully  the 
court  below  in  finding'  that  conception  resulted  from  the  inter- 
course with  the  defendant  to  which  the  complainant  testified,  and 
the  testimony  adduced  by  the  defendant  was  unworthy  of  credit, 
judgment  convicting  defendant  of  bastardy  is  supported  by  com- 
petent evidence  and  is  not  against  the  weight  of  evidence. 

Appeal  from  a  judgment  adjudging  defendant  tx>  be  the 
father  of  the  bastard  child  of  the  plaintiff. 

Leonard  J.  Langbein,  for  appellant. 

George  W.  Lyon,  for  respooidents. 

BARRETT,  J.— The  defendant  was  adjudged  by  the  court  ot 
special  sessions  to  be  the  father  of  the  complainant's  bastard 
child.  He  appeals  upon  two  grounds:  First,  that  the  judg- 
ment was  not  supported  by  competent  evidence;  and,  second, 
that  it  is  against  the  weight  of  evidence.  Neither  ground  is 
tenable.  The  complainant  testified  that  from  the  time  when 
«he  had  connection  with  the  defendant  until  the  birth  of  her 
child  she  had  no  conneotion  with  any  other  person.  She  was 
€Jomewhat  confused  as  to  tlie  date  of  the  intercourse,  but  upon 
her  entire  testimony  it  sufficiently  appeared  that  such  inter- 
course was  within  the  usual  period  of  gestation.  No  doubt  or 
suspicion  is  attached  to  the  charge  generally,  as  the  defendant 
admits  the  intercourse,  but  seeks  to  escape  by  placing  it  at  a 
period  somewhat  earlier  than  that  of  probable  conception. 
Upon  the  case  made  by  the  prosecution,  the  court  below  was 
fully  justified  in  finding  that  conception  resulted  from  the  in- 
tercourse with  the  defendant  to  which  the  complainant  testi- 
fied.    Upon  the  other  hand,  the  testimony  adduced  by  the  de- 
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fendant  was  unwortihy  of  credit.  He  and  Wb  brotiher-In-law 
pretend  to  have  made  eBtries  in  a  book  when  they  had  inter- 
course with  tlhe  complainant  This  was  enough  to  discredit 
them.  No  reason  was  given  for  such  ppepoeterous  acts.  In 
place  of  thereby  fixing  with  precision  the  dates  of  inteneourse 
so  as  to  let  the  defendant  out,  these  entries  simply  indicate  a 
prepared  defense.  The  magistrates  very  sensibly  disbelieved 
the  testimony  of  these  people.  The  oitiher  witness — ^Zneak — 
was  equally  unworthy  of  credit.  His  testimony  is  contradic- 
tory, confused,  and  improbable.  It  was  as  unreliable  as  that 
of  the  brother-in-law,  who  declared  that  he  kept  the  girl  in  his 
employ,  and  in  association  with  his  wife  and  children,  for 
months  after  he  had  t«he  duly-recorded  intercourse  with  her. 
All  these  stories  were  plainly  made  of  the  whole  cloth.  To  save 
the  defendant,  the  witnesses  were  willing,  not  only  to  disgrace 
themselves,  but  to  make  themselves  ridiculous.  The  defendant 
was  properly  held,  and  the  judgment  and  order  of  the  court  of 
special  sessions  should  be  affirmed. 
All  concur. 


April  17,  1896. 
PEOPLE  V.  WILLIAM  D.  FOX. 

(74   S.  R.  600.) 

Agricultural  law — Oleoma  rgerine. 

The  words,  "in  violation  of  the  provisions  of  this  article,**  con- 
tained in  section  28  of  Aprricultural  Law,  are  not  limited  to  a  leg-ally 
punishable  violation,  but  embrace  any  article  made  contrary  to  the 
provisions  of  the  act. 

Appeal  from  a  judgment,  convicting  defendant  of  a  misde- 
meanor, and  from  an  order  denying  a  motion  for  a  new  trial. 

The  indictment  charged  the  defendant  with  a  violation  of 
the  provisions  of  article  2  of  chapter  3.38  of  the  Laws  of  1893, 
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known  as  the  "Agricultural  Law,"  in  serving  to  a  customer,  as 
food,  a  certain  article  and  substance  manufactured  out  of  and 
from  aninual  fats  and  animal  oils,  not  produced  from  unadul- 
teiuted  milk  or  cream,  in  imitation  and  semblance  of  natural 
butter.  The  indictment  averred  that  the  article  and  substance 
in  queertion  was  made  and  produced  in  the  state  of  Kan«Kia. 
The  defendant  demurred  to  the  indictment  on  the  grounds  (1) 
that  the  grand  jury  by  which  said  indictment  was  found  had  no 
legal  authority  to  inquire  into  the  crime  charged,  by  reason  of 
its  not  being  within  the  local  jurisdiction  of  the  county  of  New 
York;  (2)  that  the  toiotB  stated  in  said  indictment  do  not  consti- 
tute a  crime;  (3)  that  said  indictment  states  that  the  article 
or  substance  referred  to  thei^in  had  been  made  and  produced 
elsewhere  than  in  ihe  state  of  New  York,  to  wit.,  in  the  state 
of  Kansas,  which  matter,  if  true,  constitutes  a  legal  justifica- 
tion and  excuse  for  the  acts  charged  in  said  indictment,  and  a 
legal  bar  to  the  prosecution.  The  demurrer  was  overruled, 
and  the  defendant  therenpon  pleaded  not  guilty  to  the  indict- 
ment. He  was  convicted  upon  the  trial,  and  senftenced  to  pay 
a  fine  of  fifty  dollars. 

Benjamin  P.  Tracy  and  Prank  H.  Piatt,  for  appellant. 
John  D.  Lindsay,  for  the  People. 

BARRETT,  J. — The  question  here  is  as  to  the  meaning  of 
the  words,  "in  violation  of  the  provisions  of  this  article/'  con- 
tained in  section  28  of  agricultural  law  (Laws  1893,  chap.  338). 
The  section,  in  substance,  provides  that  no  restaurant  keeper 
shall  serve  as  food  for  his  customers,  ot  use  for  cooking  pur- 
poses, any  article  or  substance  made  "in  Eolation  of  the  pro- 
visions of  th's  article,"  namely,  article  second,  relating  to  dairy 
prodn'cts.  The  appellant  insists  that  the  words  in  question 
are  limited  to  a  legally  punishable  violation.  The  respondents 
contend  that  they  embrace  any  articfe  made  contrary  to  the 
provisions  of  the  act.  We  agree  with  the  latter  construction. 
The  act  de^flnes  its  own  intent.  Section  26  is  prefaced  with  this 
headline,  "Mianufaicture  and  Sale  of  Imitation  Butter  Prohib- 
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ited."    Section  28  commeneea  "Prohibited  Articles  not  to  be 
Furnished/'    Section  36  reads  as  follows: 

"Object  and  Intent  of  This  Article.  This  article  and  each 
section  thereof  are  declared  to  be  enactied  to  prevent  deception 
in  the  sale  of  dairy  products,  and  to  preserve  the  public  health,, 
which  is  endangered  by  the  manufacture,  sale  and  use  of  the 
articles  or  substances  herein  regulated  or  prohibited." 

Thus  we  have  a  distinct  legislative  declaration  that  the  sub- 
stance in  question  is  deleterious,  and  that  the  object  of  the  pro- 
hibition is  to  preserve  the  public  health.  The  words  were  meant 
to  cover  tlie  intent.  "Made  in  violation  of  the  provisions  of 
this  article"  was  simply  a  ooncre'^e  expresmon  meaning  "made 
in  the  manner  condemned  by  this  article."  To  limit  it  to  such 
making  as  could  be  punished  by  the  courts  would  destroy  the 
entire  system.  "Such  construction  of  a  statute,'"  sf.id  EarU 
J.,  in  Piereon  v.  People,  79  N.  Y.  433,  "should  be  adopted  as  ap- 
pears moat  reasonable,  and  best  suited  to  accomplish  the  ob- 
jects of  the  statute."  The  appellant  insists  upon  a  construc- 
tion which  would  enable  the  proprietor  of  every  hotel  and  res- 
taurant in  this  state  to  serve  wit»h  impunity  what  the  legisla- 
ture declares  to  be  a  deleterious  substance,  and  thus,  according 
to  the  legislative  judgment,  to  jeopardize  the  public  health. 
All  the  proprietor  has  to  do,  upon  that  construction,  is  to  se- 
cure the  condemned  article  elsewhere.  If  it  is  manufactured 
upon  the  dther  side  of  the  boundary  line  of  this  state,  he  can 
injure  the  public  healtih  here  with  impunity.  This  construc- 
tion is  unreasonable.  The  prohibited  article  is  none  the  less 
made  in  violation  of  the  provisions  of  the  agricultural  law 
because  made  where  those  provisions  have  no  binding  force. 
"Violation"  here  means  practical  nonconformity,  as  well  as 
punishable  transgression.  It  is  urged  that  section  26  favors 
the  appellant's  contention,  because  there  also  the  sale  of  any 
such  article  "in  violation  oif  the  provision«  of  tihis  section"  is 
forbidden,  while  the  prohibition  is  coupled  with  the  phrase 
(which  follows),  "whether  sueh  article,  substance  or  com])Ound 
shall  be  made  or  produced  in  this  state  or  elsewhere."  The 
appellant  contends  that  the  abaen-oe  of  the  latter  phrase  in 
section  28  is  significant.     But  still  the  question  as  to  the  mean- 
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ing,  even  in  section  26,  of  tlie  words,  "in  violation  of  the  pro- 
visions of  thia  section."  Unless  they  mean  what  we  have  sug- 
gested, namely,  nonconformity  to  the  manufacturing  regula- 
tions of  the  section,  the  words  which  follow,  and  which  are  sup- 
posed to  be  significant,  have  no  force  and  are  bimply  oontradic- 
tory.  The  legislature  surely  never  meant  to  embody  in  a  sin- 
gle sentence  such  a  provision  as  this:  That  no  person  shall  sell 
any  article  made  in  this  state  in  violation  of  the  provisions  of 
this  section,  whether  such  article  be  made  in  this  state 
or  out  of  this  state.  What  the  legislature  really  int- 
ended was  to  accentuate  its  previous  meaning.  The  pur- 
pose was  to  prohibit  the  sale  of  goods  of  tOie  condemn- 
class.  Lest  the  expression,  "made  in  violation  of  the 
provisions  of  thi«  section,"  should  possibly  be  considered 
ambiguous,  the  words  of  legislative  construction,  "whetiher 
made  or  produced  in  this  state  or  elsewhere,"  were  added.  Hav- 
ing used  those  words,  not  to  amplify  or  ex»tend  the  pnohibition,. 
but  to  construe  and  emphasize  it,  it  was  unnecessary  to  repeat 
such  words  of  construction  in  the  following  twemty^ghth  sec- 
tion. They  were  really  unnecessary  in  seotion  26.  They  were 
equally  unnecessary  in  seodon  28.  Without  them  there  was 
no  genuine  ambiguity.  The  violation  contemplated  was  clc^r 
enough,  namely,  the  production  or  sale  or  use  of  goods  which 
the  legislature  deemed  deleterious.  But  whatever  possible 
doubt  there  might  have  been  was  set  at  rest  by  the  words  we 
have  called  "words  of  construction."  The  expression,  "in  vio- 
lation of  the  provisions,"  etc.,  has  precisely  the  same  meaning- 
in  the  one  section  as  the  other.  The  words  themselves  are  the 
same.  They  mean  the  same  thing  without  any  words  of  con- 
struction, and  they  mean  it  none  the  less  with  such  words  of 
construction. 

We  have  no  doubt  that  the  defendant  was  properly  convicted^ 
and  that  the  judgment  should  be  affirmed. 

All  concur. 
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ainttni  (&mni}i  (^onvt. 

February,  1896. 
PEOPLE  V.  CHARLES  HILDEBEAND. 

(74   S.  B.  648.) 

t.  Oriminal  law — ^Oouiisel. 

If  the  defendant  undertakes  to  secure  professional  assistance,  th« 
responsibility  for  the  presence  of  counsel,  as  well  as  for  the  con- 
Bequences  of  his  absence,  rests  upon  the  defendant. 

2.  Sam-e — ^Adjournment. 

Where  he  has  availed  himself  of  such  opportunity  and  appears 
by  counsel  on  the  adjourned  day  and  secures  further  time,  inci- 
dentally to  his  demand  for  a  jury,  he  is  not  entitled  as  of  right  to 
further  delay  on  the  ground  of  his  counsePs  absence  where  no  ex- 
cuse is  offered  therefor. 

3.  Same. 

Where  a  defendant  is  charged  with  a  misdemeanor,  a  criminal 
court,  whether  of  record  or  not  of  record,  may,  in  the  absence  of 
counsel,  proceed  with  the  trial,  particularly  if  no  serious  excuse, 
such  as  sudden  illness  rendering  it  impracticable  to  secure  other 
counsel  in  time,  is  presented. 

4.  Same. 

The  defendant  has  no  just  cause  for  complaint  that  the  police  jus- 
tice denied  his  motion  for  an  adjournment  upon  the  ground  of  the 
absence  of  his  witnesses,  where  no  excuse  is  given  for  their  absence, 
no  proof  made  or  offered  that  they  had  been  subpoenaed,  or  even 
that  they  were  within  the  jurisdiction  of  the  court  and  could  be 
compelled  to  attend  by  subpoena  and  no  proof  made  that  their  tes- 
timony was  material  to  the  defense.    . 

B.  Appeal — Reversal. 

A  judgment  upon  conviction,  rendered  by  a  court  of  special  ses- 
sions, may  be  reversed  by  the  county  court  upon  appeal,  and  not 
otherwise. 

6.  Same. 

The  appeal  must  be  heard  upon  the  original  return,  and  aflRda- 
Tits  and  other  papers  may  not  be  received  in  support  of  an  applica- 
tion for  a  new  trial. 
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7.  Same. 

The  sentence  will  not  be  modified  because  excessive  and  severe, 
where  it  is  not  presented  as  an  alleg-ed  ground  of  error  by  the  ap- 
peal affidavit,  and  the  return  does  not  bring  with  it  the  evidence. 

Appeal  from  a  judgment  convicting  the  defendant,  in  a  court 
of  special  sessions,  of  a  violaitlon  of  tbe  regulatioms  of  the 
board  of  health  of  the  town  of  Newtown. 

George  C.  Moore,  for  appellant. 

Daniel  Noble,  Dist.  Atty.,  for  the  People. 

GARRETSON,  J.— The  appellant  was  oonvioted  in  a  court 
of  special  sessions,  held  by  the  police  justice  of  the  town  otf  New- 
town, of  a  misdemeanor  arising  un-der  section  211  of  the  Penal 
Code,  for  a  vi-olaticxn  of  the  general  orders  and  regulations  of  the 
board  of  health  of  that  town,  and  sentenced  to  p«y  a  fine  of  f  50, 
and  to  be  imprisoned  in  the  county  jail  for  the  term  of  sixty 
ciays.  The  alleged  grounds  of  error  urged  by  him  as  calling  for 
a  reversal  of  the  judgment  are:  First,  that  he  was  compelled  to 
go  to  a  trial  without  the  aid  of  counsel ;  and,  second,  that  he 
was  denied  by  the  court  an  adjournment  because  of  the  absence 
of  two  important  and  material  witnesses.  So  much  of  the  pro- 
ceedings in  the  court  below  as  are  relevant  to  these  allegations 
of  error  have  been  returned  by  the  police  justice,  as  required  by 
section  756  of  the  Criminal  Code,  and,  as  no  amended  or  further 
return  has  been  made  under  section  757,  we  are  necessarily  con- 
fined to  the  matters  thus  presented  in  the  consideration  and  de- 
termination of  the  appeal.  Id.,  §  763.  The  appellant  was  ar- 
raigned before  the  police  justiieon  September  2od,  and  pleaded 
not  guilty,  and  the  ease  was  adjourned  to  the  25tih  then  instant, 
ait  the  appellamt's  request,  to  enable  him  to  consult  with  his 
counsel.  On  the  last-named  day  the  appellant  appealed  with 
•  his  counsel,  and  the  prosecutor  and  counsel  for  the  people 
were  also  present  an-d  ready  to  proceed  with  the  trial.  The  ap- 
pendant asked  for  a  further  adjournment,  which  was  refused  by 
the  police  justice,  whereupon  the  appellant  demanded  a  jury,- 
and  the  case  was  adjourned  to  October  Ist,  at  2  p.  m.,  upon 
Vol.  XI-29 
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which  day  he  appeared  without  his  counsel,  and  askc*d  that  the 
trial  be  postponed  until  3  p.  m.,  to  enable  his  counsel  to  appear, 
and  also  moved  tha/t  the  ease  be  again  adjourned,  owing  to  the 
absence  of  two  of  his  witnesses.  The  jwlice  justice  informed 
him  thait  the  motion  to  adjourn  would  be  considered  if  tlie  ap- 
pellant would  make  an  affidavit  that  the  witm»S4H*s  were  m<>- 
terial,  and  that  the  apjK'Uant  could  no«t  siifely  procet^d  to  trial 
without  them.  This  affidavit  not  being  made,  the  motion  to 
adjourn  was  denied,  a  jury  impaneled  and  completed  at  3:15 
p.  m.,  and  the  trial  commenced.  The  ptM>ple  were  represt^nted 
by  counsel,  and  the  api>ellant  acted  in  his  own  behalf.  Wit- 
nesses for  the  people  and  appellant  were  sworn  and  examined; 
the  appellant  examined  his  own  and  cross-examined  the  peo- 
ple's witne»se«;  the  case  was  summed  up  by  both  sides;  the 
jury  were  charged  by  the  police  justice,  and,  after  due  delibera- 
tion upon  their  part,  a  verdict  of  guilty  was  rendered.  While 
it  might  have  been  to  the  advantage  of  the  appellant  to  have 
been  assisted  by  counsel,  yet  we  cannoit  say  thJat  the  absence 
of  counsel  operated  to  his  prejudice.  It  cannot  be  so  gathered 
from  the  return,  and  it  may  not  be  so  presumed.  The  law 
does  not  do  more  at  the  outset  of  any  criminal  a'ction  than 
give  a  defendant  an  opportunity  to  employ  counsel.  If  he  un- 
dertakes to  secure  professional  assistance,  the  responsibility 
for  the  presence  of  counsel,  as  well  as  for  the  consequences  of 
his  absence,  rests  upon  the  defendant.  This  ease  is  not  one 
where  a  defendant  is  a  poor  person,  and  for  lack  of  means  was 
compelled  to  conduct  his  own  defense.  The  appellant  was 
granted  one  adjournment  to  procure  counsel.  Having  availed 
himself  of  this  opportunity,  he  appeared  by  counsel  on  the  ad- 
journed dity,  and  secured  further  time,  incidentally  i:o  his 
demand  for  a  jury.  On  the  last  adjourned  day  no  excuse  was 
offered  for  his  counsers  absence,  and  he  was  not  entitled  as 
of  riglit  to  further  delay.  The  people  were  ready  for  trial,  and 
had  l>een  so  ready  on  the  previous  day,  and  the  orderly  admin- 
istration of  justice,  as  well  as  a  proper  regard  for  the  rights  of 
the  prosecution,  in  the  absence  of  a  sufficient  reason  to  the 
contrary  presented  by  the  appellant,  required  that  the  court 
should  proceed  with  the  case.    The  mere  absence  of  the  attor- 


Digitized  by 


Google 


PKOPLB   v.  HILDEBRAN0.  22'^. 

ney  or  connisel  of  the  accused  a«  ground  for  postponement  of  a' 
trial  is  niot  favored  by  tlie  court  in  any  case,  especially  if  a  prior 
postponement  has  been  had.  And  it  will  not  be  serioasly 
questioned  that,  where  a  defendant  is  charged  with  a  misde- 
meanor, a  criminal  court,  whether  of  record  or  not  of  record, 
may,  in  the  absence  of  counsel,  proceed  with  the  trial,  particu- 
larly if  no  serious  excuse,  such  as  sudden  illness  rendering  it 
impracticable  to  secure  other  counsel  in  time,  is  presented.  It 
is  the  practice  of  magistrates  empowered  to  hold  courts  of 
special  sessions  to  inform  the  defendant,  wJien  arraigned,  of 
his  right  to  counsel,  and  to  give  him  time  to  secure  counsel  if 
he  80  desires,  and  we  are  disposed  to  regard  this  course  of  pro- 
cedure with  favor,  and  to  require  its  observance  in  all  cases, 
particularly  in  view  of  the  provisions  of  section  8  of  the  Code  of 
Criminal  Procedure  and  of  article  1,  §  6,  of  the  constitution, 
which  guaranty  to  every  person  the  right  to  appear  and  defend 
in  person  and  with  counsel  in  any  trial  and  in  any  court,  wher- 
ever accused  otf  crime;  yet  it  has  been  held  that  an  omission  by 
the  magistrate  holding  such  a  court  to  inform  the  defendant  of 
his  right  to  counsel  was  not  error.  People  v.  Cook,  45  Hun,  34 ; 
9  St.  Rep.  412. 

We  are  also  of  the  opinion  that  the  appellant  has  no  just 
cause  for  complaint  that  the  police  justice  denied  his  motion 
for  an  adjournment  upon  the  ground  of  the  absence  of  his  wit- 
nesses. There  was  no  excuse  given  for  their  absence;  no  proof 
made  or  oflfered  that  they  had  been  aubpoenaed,  or  even  that 
they  were  within  the  jurisdiction  of  the  court,  and  could  be 
compelled  to  aftend  by  subpoena;  and  the  omission  of  the  de- 
fendant to  show  that  their  testimony  was  material  to  the  de- 
fense made  it  incumbent  upon  the  police  justice  to  deny  the 
motion.  It  was  suggested  by  the  appellant's  counsel  upon  the 
argument  that,  being  a  layman,  inexperienced  and  unlearnerl 
in  the  law,  the  appellant  could  not  comply  with  the  ruling  of 
the  police  juslice,  and  prepare  the  required  affidavit  setting 
forth  the  materiality  of  the  testimony  of  the  absent  witnesses! 
and  the  reasons  why  they  were  not  prespnt  in  court.  Granting?' 
this  to  be  the  fact,  still  it  doos  not  appear  that  the  police  justice 
was  unwilling  or  refused  to  take  proof  in  that  regard,  either  in 
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the  form  of  a  deposition  or  by  aiBdaTit,  and  we  cannot  presume 
that  he  omiitted  to  perform  any  duty  which  the  law  imposed 
upon  him  to  Hie  prejudicje  of  the  rights  of  the  appellant. 

The  appellant's  counsel  also  urged  upon  the  argument  that 
this  court  had  the  power  upon  this  appeal  to  grant  a  new  trial 
in  analogy  to  the  practice  which  prevails  in  the  supreme  and 
county  courts  upon  a  conviction  after  indictment,  and  has  pre- 
sented affidavits  setting  forth  facts  in  suppoirt  of  a  motion 
therefor.  Such  a  course  would  be  unprecedented  under  the 
present  system  of  criminial  procedure.  A  judgment  upon  con- 
viction, rendered  by  a  court  of  special  sessions,  may  be  reversed 
by  the  couoty  court  upon,  appeal,  and  not  otherwise.  Code  Or. 
Proc,  §  749.  As  we  have  already  stated,  the  appeal  must  be 
heaiHi  upon  the  original  return  (Code  Or.  Ppoc.,  §  763),  and  affi- 
davits and  other  papers  may  not  be  received  in  support  of  a» 
applicraition  for  a  new  trial.  In  a  proper  case  the  appellate 
court  may  grant  a  new  trial  (Id.,  §  764)  where  it  appears  from 
the  return  that  error  has  been  committed  in  the  court  below 
which  requires  that  the  judgment  ujwn  conviction  be  revei*sed, 
and  justice  demands  that  the  api>ellant  should  again  answer 
the  dharge  upon  the  merits,  in  which  event  the  new  trial  is  had 
in  the  county  court  (Id.,  §  768).  The  foregoing  disposition  made 
by  us  of  the  only  alleged  grounds  of  error  presented  by  the  ap- 
peal affidavit  leaves  nothing  before  us  to  be  conflide<red  as  a 
reason  why  a  new  trial  should  be  had. 

We  are  also  unable  to  entertuiin  the  appellant's  contention 
that  the  sentence  be  modified  because  excessive  and  severe,  for 
the  reason  thait  it  is  not  presented  as  an  alleged  gi-ound  of  error 
by  the  appeal  affidavit,  and  for  the  further  reason  that  the  re- 
turn does  not  bring  with  it  the  evidence,  and  we  have  no  means 
of  knowing  the  facts  out  of  which  the  offense  arose.  The  judg- 
ment upon  conviction,  appealed  from,  should  be  affirmed. 

Judgment  affirmed. 

NOTE    ON    "POSTPONEMENT    OF    TRIAL    ON    GROUND    OF    AB- 
SENT   WITNESS." 

Rule  as  to  what  is  required  to  entitle  party  to  postpone  trial  on 
prouTid  of  absent  witness,  stated.  People  v.  Jackson,  111  N.  Y.  362;  19 
S.  R.  506. 
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Good  faith  on  part  of  defendant's  counsel  is  required.  People  v.  Mc- 
Guinness,  39  S.  R.  533. 

Motion  to  postpone  trial  is  properly  denied,  where  the  moving  affida- 
vit does  not  assert  that  there  is  any  absent  witness,  but  only  suggests 
that  the  counsel  want  time  and  that  it  is  not  customary  to  try  an  in- 
dictment for  so  grave  an  offense  so  soon  after  it  is  found.  People  y. 
Shea,  147  N.  Y.  78;   69  S.  E.  320;   11  N.  Y.  Cn  — • 


jfnptmt  (Stfttvt— ^pyrtlate  division— iwvt\^§tviiv^ntt^u 

June    17,  1896. 
PEOPLE  V.  PRANK  LYTLE. 

(74  S.  K.  712.) 

1.  Staftutes — Repeal. 

"Where  the  amendatory  statute  omitted  on  the  schedule  is  design- 
edly omitted,  because  it  is  not  germane  to  the  matters  embraced  in 
the  revision  and  does  not  properly  come  within  the  qualification,  it 
does  not  necessarily  follow  that  it  is  abrogated  merely  because 
much  of  the  original  chapter,  of  which  it  is  a  part,  is  repealed 

2.  Same. 

It  was  not  the  intention  to  repeal  chap.  123  of  1883  by  the  schedule 
annexed  to  the  county  law,  but  it  was  reserved  for  repeal  upon  the 
enactment  of  the  proposed  section  250  of  the  Code  of  Criminal  Pro- 
cedure. 

3.  Special  district  attorney — ^Appoimtmenft. 

The  power  of  the  court  to  appoint  a  special  district  attorney,  in 
case  of  the  absence  or  disqualification  of  the  district  attorney,  or 
of  a  vacancy  in  such  office  is  untrammeled  by  any  other  conditions 
whatever. 

'4.  Statutes — Construction. 

The  principle,  that  "and"  and  "or"  are  convertible  as  the  sense 
and  intent  may  require,  applies  to  their  use  in  statutes. 

Appeal  from  a  judgmenft  of  conviction  of  burglary  in  the  third 
degree,  and  from  an  order  denying  a  motion  to  set  aside  the 
indictment  and  from  an  order  denying  a  motion  for  a  new  trial. 
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The  indictmen»t  was  sij^ed  bv  Daniel  W.  Forsv'th,  "Special 
District  Attorney  of  the  County  of  Monroe.  Howard  H.  Wi- 
dener,  Assistant  District  Attorney;''  and  it  was  indornt^,  viz.: 
"Monroe  Oyer  and  Terminer.  The  People  v.  James  Franklin 
and  Fnank  Lytle.  Indictment  for  Burglary  Third  Degree.  I^ar- 
ceny  and  Receiving  Stolen  Groods.  George  D.  Forsyth,  Dis- 
trict Attorney.  A  True  Bill.  Thompson  G.  Jones,  Foreman. 
Filed  the  ISbh  day  of  March,  1895.  Sent  to  the  Sessions  the 
18t<h  day  of  March,  1895."  In  the  sessions  fhe  defendant  made 
an  aflfidavit  upon  which  the  motion  to  dismiss  the  indictment 
was  made.  The  affidavit  contains  the  following  language:  "I 
further  say,  upon  information  and  belief,  that  while  the  grand 
jury  of  said  county  which  did  find  said  indictmen«t  had  tihe 
charge  embraced  in  said  indictment  under  oonsideratioin,  and 
were  receiving  evidence  concerning  the  same,  one  Daniel  W. 
PV>rsyth  was  presenit  in  said  grand  jury  room,  in  the  hearing  of 
said  grand  jury,  and,  as  I  am  informed  and  believe,  did  examine 
witnesses  in  relation  to  said  charge  before  said  gra<nd  jury,  and 
took  part  in  the  framing  of  said  indictmenit,  and  signed  the 
same  as  special  district  attorney  of  the  county  of  Monroe,  un- 
der an  alleged  aj^pointment  made  by  Hon.  William  H.  Adams, 
justioe  of  the  supreme  court.  I  further  say  that  the  said  Daniel 
W.  Forsyth  is  not  the  district  attorney  for  Monroe  county,  nor 
is  he  either  of  the  assistanfts  to  tihe  district  attorney,  nor  even  a 
clerk  in  the  district  attorney's  office;  that  he  was  not  a  mem- 
ber of  the  grand  jury,  was  not  a  witness  before  the  grand  jury; 
and  that  »his  only  right  to  be  present  in  said  grand  jury  room 
was  derived  under  said  alleged  appoinrtment  as  special  dis- 
trict attorney,  which  appointment,  I  am  informed  and  believe, 
was  illegal  and  void,  in  that  the  said  Hon.  William  H.  Adams 
had  no  au^thority  to  make  such  appointment,  under  the  circum- 
stances hereinafter  set  forth."  The  affidavit  further  states: 
"I  further  say,  upon  information  and  belief,  tih'at  while  said 
grand  jury  were  in  session,  and  while  i't  had  under  considera- 
lion  ihe  charges  embraced  in  said  indictment,  both  the  said 
assistant  district  attorneys  of  said  county  and  «aid  clerk,  Fred 
C.  Hanford,  were  in  the  city  of  Rochester,  and  were  in  and 
about  the  district  attorney's  office  during  said  time,  attending 
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ta  the  duties  and  affairs  of  said  oflSce,  and  none  of  them  were 
inciapadtated  for  any  reason  from  assuming  the  charge  and 
m?anagemen.t  of  the  business  pending  before  said  grand  jury, 
and  to  present  to  said  grand  jury  the  chjargee  against  me." 
The  affidavit  does  not  state  that  any  officer  or  other  person  was 
present  with  the  grand  jury  "during  the  expression  of  their 
opinions  or  the  giving  of  ^heir  votes  upon  any  matter."  The 
other  facts  are  correctly  stated  in  the  opinion  prejmred  by  Mr. 
Justice  Follett. 

George  M.  Williams,  for  appellant. 

George  D.  Forsyth,  Dist.  Atty.,  and  Fred  C.  Hanf ord,  for  the 
People. 

GREEN,  J.— March  18,  1895,  Vhen  the  charge  against  de- 
fendant wae  being  investigated  by  tine  grand  jury,  and  when 
the  indictment  was  found  in  Monroe  county,  the  duly-qualified 
district  attorney  of  that  county  was  absent  from  the  state. 
He  had  two  assistant  district  attorneys  and  a  managing  cleric, 
duly  and  legally  appointed,  qualified,  and  acting  as  such,  all 
of  whom  were  in  attendance  at  the  term  of  oyer  and  terminer 
where  the  indictment  wa«  found,  discharging  their  respective 
duties  as  such  assistants  and  clerk.  An  application  was  duly 
made  to  the  court  at  that  term  for  the  appointment  of  a  special 
district  attorney,  by  reason  of  the  illness  and  consequent  ab- 
sence from  the  state  of  the  duly-qualified  district  attorney. 
Thereupon  an  order  was  duly  made  by  that  court  appointing 
an  attorney  and  counselor  at  law,  residing  in  and  practicing 
his  profession  in  the  county  of  Monroe,  as  special  district  at- 
torney during  the  absence  of  the  district  attorney.  The  de- 
fendant claims  that  this  order  of  the  court  was  unauthorized, 
and  that  the  person  so  appointed  had  no  power  thereunder 
to  perform  the  duties  of  the  district  attorney,  and  that  his  ap- 
pearance before  the  grand  jury  during  the  investigation  of 
the  charges  against  this  defendant  was  unauthorized,  and  that 
the  defendant  has  not  been  lawfully  indieted  and  that,  there- 
fope,  the  judgment  and  orders  appealed  from  should  be  re- 
versed. 
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Chapter  12  of  part  1  of  the  Revised  Statutes  (volume  1,  p- 
364)  treats  "Of  the  Powers,  Duties  and  Privileg^ee  of  Counties 
and  of  Certain  County  Officers."  xVrticle  7  of  title  2  of  that 
chiapter  is  enticed  "Of  District  Attorney's."  By  section  90 
(page  383)  it  is  provid-ed  that : 

"When  any  district  attorn^ey  shall  fail  to  attend  any  of  the 
courts  above  specified,  it  shall  be  the  duty  of  suah  court  to 
appoint  some  proper  person,  being  an  attorney  or  counselor 
at  law,  tx)  transact  the  business  of  the  district  attorney  during 
the  sitting  of  the  court;  and  the  person  so  appointed  sdiall  be 
entitled  to  the  same  compensation  for  the  services  he  shall  per- 
form that  the  district  attiorney  would  have  been  entitled  to  for 
the  like  services,  amd  his  account  shall  be  audited  and  paid 
in  the  same  manner." 

By  Chapter  470,  Laws  1847,  entitled  "An  act  to  amend  the 
act  entitled  'An  act  in  relation  to  the  judiciary,' "  passed  in 
the  same  year,  it  was  provided,  in  secftion  33,  as  follows: 

"When  the  office  of  disbrict  attorney  of  any  county  shall  be 
vacant  a.t  the  term  of  any  court  of  oyer  and  terminer  or  court 
of  sessions  of  any  county,  or  the  district  attorney  shall  for  any 
cause  be  unable  to  attend  the  term  of  any  such  court,  the  mem- 
bers of  the  court,  except  the  justice  of  the  supreme  court,  may 
designate  some  suitable  person  to  act  as  district  attorney  at 
such  term  of  the  court;  and  the  person  so  designated  shall 
have  and  exercise  the  same  powers  and  discharge  the  same 
duties  as  district  afttorneys  elected  in  the  manner  provided  by 
law,  and  shall  be  entitled  to  such  compensation,  to  be  paid 
out  of  the  treasury  of  the  county,  as  the  board  of  supervisors 
shall  allow." 

No  repealing  clause  is.  contained  in  this  statute. 

By  chapter  123,  Laws  1883,  entitled  "An  act  to  amend  sec- 
tion ninety  of  article  seven,  title  two,  chapter  twelve,  part  one, 
of  the  Revised  S-tatutes,  in  relavtion  to  the  appointment  of  spec- 
ial district  attorneys  in  certain  cases,"  section  90  "is  amended 
so  as  to  read  as  follows: " 

"Whenever  there  is  a  vacancy,  or  the  district  attorney  of 

any  county  and  his  assistant,  if  he  has  one,  shall  not  be  in  at- 

i  tendance  at  a  term  of  any  court  of  record,  which  he  is  by  law 
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required  to  attend,  or  ffhall  be  unable  by  siefcneeB  or  by  being 
disqualified  from  acting  in  a  particular  case,  to  disebarge  his 
duties  at  any  such  term,  the  court  may,  by  an  order  entered  in 
its  minuites,  appoint  some  attorney  at  law,  residing  in  tihe  coun- 
ty, to  act  as  special  district  attorney  during  the  absence,  in- 
ability or  disqualification  of  the  district  attorney  and  his  as- 
sistant; but  such  appointmeait  shall  not  be  made  for  a  period 
beyond  the  adjournment  of  the  term  at  wihich  made.  The  spec- 
ial district  attorney  so  appointed  shall  possess  the  powers  and 
disdiarge  the  duties  of  the  district  attorney  during  the  period 
for  which  he  shall  be  appointed.  The  board  of  superrisops  of 
the  county  shall  pay  the  necessairy  disbursements  of,  and  a 
reaaottiable  compensation  for  the  services  of,  the  person  so 
appointed  and  acting." 

Thereupon,  by  tlhe  same  aet.  section  33  of  the  Laws  of  1847, 
above  quoted,  was  repealed;  but  its  provisions,  to  an  extent 
substantially  re-ena<rted,  with  other  provisions  added,  and 
the  whole  was  incorporated  into  and  made  a  part  of  tihe  Re- 
vised Statutes.  Section  90,  as  originally  enacted,  was  thereby 
abrogated,  and  the  provisions  of  the  act  of  1883  were  substi- 
tuted in  its  place  and  stead,  by  express  legislative  enactment. 
Consequently,  the  act  of  1883  was  embodied  into  and  became 
a  con^rtitueait  part  of  chapter  12  of  part  1  of  the  Revised  Sitat- 
utes.  At  this  time  the  greater  part  of  the  judiciary  act  of 
1847  had  been  repealed.  Properly,  the  amendment  of  1883 
should  have  been  incorporated  into  the  Code  of  Criminal  Pro- 
cedure. Upon  the  enactment  of  the  "County  Law"  (chapter 
686,  Laws  1892),  all  of  said  chapter  12  was  repealed,  as  ap- 
pears by  "Schedule  of  Laws  Repealed;"  but  the  act  of  1883 
is  not  mentioned  in  that  schedule,  nor  does  it  elsewhere  appear 
to  have  been  expressly  repealed. 

Counsel  for  appellant  contends  that,  since  the  act  of  1883 
was  made  a  con«tituent  part  of  said  chapter  12,  it  became 
abrogated  by  the  repeal  of  that  chapter;  that  the  repeal  of  the 
whole  chapter  carried  with  it  all  the  amendatory  statuites.  On 
the  other  hand,  it  is  argued  that  the  act  of  1883  stands  as  an 
independent  enactment,  and  since  the  matter  of  it  is  in  no  way 
provi'ied  for  in  the  county  law,  nor  any  provision  made  upon 
Vol.  XI-30 
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the  subject,  it  does  not  fall  with  the  repeal  of  the  dhapter  into 
which  it  has  been  in-corparated.  In  the  oonsidera'tion  of  the 
qiU5?tion  presented,  be  it  observed,  the  court  must  not  only 
take  cognizance  of  the  statutes  providing  for  the  revision  and 
<^'on.':.olidaition  of  the  general  statutes  of  the  state,  bu)t  may 
also  examine  into  the  various  reports  made  to  the  legislature 
by  the  commissioners  to  whom  the  undertaking  wa«  intrusted, 
for  the  purpose  of  ascertaining  the  met^hod  adopted  in  the  work 
of  consolidating,  revising,  rearranging,  and  repealing  the  vari- 
ous law«  within  the  scope  of  their  undertaking. 

By  chapter  289,  Laws  1889,  it  is  provided  that  the  oommas- 
sioners  shall,  in  their  report  to  tihe  legislature,  "suggest  such 
omissions,  contradiotiouB  and  other  imperfeotione  as  may  ap- 
pear in  the  existing  statutes  so  proposed  to  be  revised  and 
consolidated,  with  reoommendaitions  for  the  amendment  there- 
of, and  tihey  shall  provide  for  the  specific  repeal  of  the  statutes 
wliich  would  be  suspended  or  covered  by  the  general  statutes 
so  proposed  by  said  commissioners.^'  3  Rev.  St.  (9th  Ed.), 
§  2757.  Evidently,  it  was  the  intention  of  the  legislature  to 
impose  upon  the  oommissioners  the  duty  of  providing  for  tlhe 
specific  repeal  of  laws  which  were  intended  to  be  abrogated  and 
superseded  by  the  provisions  of  the  revised  or  consolidated 
laws  proposed  to  the  legislature  for  enaotment. 

A  careful  examination  of  the  "Schedule  of  Laws  Eepealed," 
following  the  various  general  statutes  revised  and  consoHdated, 
shows  that  it  has  been  the  endeavor  of  the  commissioners  to 
obey  this  injunction,  and  to  fulfill  the  duty  imposed  upon  them 
by  the  legislature,  to  the  very  le^er;  for  it  appears,  from  a 
thorough  inspection  and  comparison  of  these  schedules  with 
the  sections  of  the  Revised  Statutes  as  amended,  that  the  pur- 
pose of  the  revisers  has  been,  not  only  to  repeaJI  the  particular 
chapter  or  article  of  the  Revised  Statutes,  but  also  to  specify 
eacih  and  every  statute  that  may  have  been  passed  amending 
any  particular  section  or  sections  thereof.  Of  course,  the 
emission  to  specify  in  the  schedule  a  particular  statute, 
whether  original  or  amendatory,  might  not  save  it  from  repeal, 
where  the  revision  contains  provisions  upon  the  same  subject; 
"but  where  the  amendatorv  statute  omitted  from  the  schedule 
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is  designedly  omitted,  because  it  is  not  germane  to  tihe  matters 
'embraced  in  the  revision,  and  does  not  properly  oome  witkin 
the  classification,  it  does  not  necessarily  follow  that  it  is  abro- 
gated merely  because  much  of  the  original  chapiter  of  which  it 
is  a  partis  repealed.  The  original  chapter  is  expressly  repeal- 
led, because  all,  or  most  all,  of  its  provisions,  are  embodied  into 
the  revision.  The  provisions  of  the  law  of  1883  have  no  rela- 
tion to  counities,  or  the  powers  and  duties  of  any  counity  oflfl- 
cer,  but  peculiarly  appertain  to  the  functions  of  the  courts. 
In  respect  to  an  amendatory  statute  of  that  chaiiaoter,  it  was 
particularly  incumbent  upon  the  commissioners  to  provide  for 
its  specific  repeal.  There  was  no  reason  whatever  why  this 
statute  should  be  repealed  by  a  revised  law  relating  to  oounjties 
and  connty  officers,  and  it  is  evident  from  the  report  of  the  com- 
mdssioners  made  to  the  le^slature  that  it  was  not  intended  to 
specify  it  in  the  schedule  of  laws  repealed,  but,  on  the  contrary, 
it  was  reserved  for  repeal  by  laws  of  different  character,  and 
for  that  reason  it  was  designedly  omitted  from  this  schedule. 
This  will  appear  from  an  examination  of  the  reports  of  the 
commissioners  of  statutory  revision. 

In  the  report  of  the  commissioners  of  statutory  revision  for 
the  year  1890,  and  transmitted  to  the  legislature  of  1891,  they 
state  that  they  present  therewith  drafts  of  amendments  to  the 
three  Codes,  "containing  provisions  in  the  staitu'bes  consolidated 
and  rei>ealed  which  belong  more  properly  in  such  Codes  than 
in  the  new  chapters  of  the  general  laws;  "  that  "following  each 
new  chapter  reported,  except  the  amendments  to  the  Code,  is 
an  appendix  containing  the  laws  revised  by  such  chapter,  and 
proposed  to  >e  repealed  by  it,  with  cross  references,  so  tlhat  any 
person  with  the  report  before  him  can  compare  each  section 
of  the  revision  with  the  corresponding  provisions  of  existing 
laws." 

In  their  report  for  the  year  1891,  made  to  the  legislature  of 
1892,  the  "County  T^aw,''  among  many  other  general  laws  re- 
vised, was  presented  for  adoption.  In  the  report  it  is  stated 
that  "various  amendments  to  the  Codes  were  also  reported, 
for  the  purpose  of  including  therein  all  provisions  in  the  gen- 
oral  laws  revised  which  relate  to  practice  and  proceedings  in 
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the  civil  and  criminal  oouiite,  and  to  penal  offenaefl."  In  part 
2  of  the  report,  at  page  1361,  the  commi^donens  propose  "An 
act  to  amend  the  Ck>de  of  Criminal  Procedure."  "The  por- 
tions and  sections  of  the  Code  of  Criminal  Procedure  corres- 
ponding to  those  hereinafter  specified  are  amended  to  read^ 
respectively,  as  follows,  to  take  effect  October  1, 1892."  Among 
the  sections  following  is  secticm  250 :  "General  Duties  of  Dis- 
trict Attorneys,  Special  District  Attorneys  and  Their  Assist- 
ants." This  section  embodies  said  section  90  of  the  Revised 
Statutes  as  amended  by  the  Laws  of  1883,  and  also  section  89, 
wihiieh  is  also  enlarged  and  extended^  A  reference  in  a  note  to 
the  proposed  section  (section  250)  shows  that  it  was  designed  to 
take  the  place  of  and  supersede  said  sections  89  and  90.  It  will 
be  observed  tlhiat  there  is  a  change  in  the  phraseology  of  the 
amendment  of  1883.     It  reads: 

"When  the  district  attorney  or  his  assistant  shall  not  be  in 
attendance  at  any  term  of  any  court  of  reeord  he  is  required  to 
attend,  or  ^ali  be  oiable  or  disqualified  from  acting,  or  there 
is  a  vacancy  in  such  oflBce,  the  court  may,  by  an  order  entered  in 
its  minutes,  appoinjt  some  attorney  to  act  as  special  district  at- 
torney during  suc*h  absence,  inability,  disqualification  or  va- 
cancy." 

Following  the  proposed  Code  amendmen'ts  (at  page  1403) 
is  a  proposed  "Act  to  repeal  certain  acts  and  parts  of  acts." 
"The  following  acts  and  parts  of  acts  are  hereby  repealed,  to 
take  effect  May  1st,  1892."  Here  follows  a  "Sc^hedule  of  Laws 
Repealed."  Chapter  12  of  part  1  of  the  Re\i&ed  Statutes  is  not 
mentioned  in  this  schedule,  but  chapter  123  of  the  Lnws  of  1883 
is  specified,  witih  a  statement  that  it  is  to  be  found  in  the  Code 
of  Criminal  Procedure,  erroneously  stated  as  section  222, — it 
should  have  been  section  250. 

Immediately  following  this  repealing  statute  comes  the  coun- 
ty law,  with  the  "Reviser's  Note,"  prefixed  thereto  (page  1409)^ 
in  which  they  state  that: 

"The  following:  draft  of  a  county  law  is  designed  mainly  to 
take  the  place  of  the  following  statutes:  Chapter  twelve,  piirt 
1,  of  the  Revised  Statutes,  entitled  'Of  the  Powers,  Duties  and 
Privileges  of  Counties  and  of  Certain  County  OflBcers,'  and 
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laws  Since  pasBed,  and  pelating  thereto,  as  contained  in  the 
Revised  Statntes,  eighth  edition,  pages  1019-1081." 

Tlhey  also  state  tlhat: 

"The  classifloation  of  the  laws  outlined  in  the  last  annual 
report  of  the  oommi«sion  has  been  adhered  to,  and  sueh  pro- 
visions of  these  statutes  as  more  properly  belong  to  either  of 
the  Codes  have  been  omitted  from  this  chapter.  ♦  ♦  ♦ 
Many  of  the  laws  comprised  in  the  Schedule  of  Laws  to  be  re- 
pealed by  this  chapter  will  be  found  in  the  Appendix*  at  pagei? 
1508  to  1653.  There  is  also  a  reference  under  most  of  the  sec- 
tions of  the  revision  to  the  pages  of  lihe  eighth  edition  of  the 
Revised  Statutes,  and  to  the  chapters  of  the  Session  Laws, 
where  the  present  statutes  will  be  found,  w'hich  are  to  be 
superseded  by  the  revision." 

Turning  to  the  proposed  county  law  (sections  200-204),  we 
find  that  it  was  not  in'tended  to  supersede  sections  89-92  of  the 
Revised  Statutes  by  any  new  enactmenit;  but  in  the  annexed 
schedule  of  laws  to  be  repealed  is  specified  the  whole  of  said 
<shapter  12,  part  1,  of  the  Revised  Statutes,  though  the  amend- 
atory ac*  of  1883  (chapter  123)  is  not  mentioned.  Page  1512a 
of  Report.  Turn  now  to  "Appendix  F,  Laws  to  be  Repealed  by 
the  County  Law."  Page  1508.  At  page  1574  will  be  found 
said  sections  89, 91, 92,  and  section  90,  as  amended  by  the  Laws 
of  1883,  copied  verbatim  from  page  1066  of  the  eigihth  edition 
of  the  Revised  Statutes.  This  would  seem  to  indicate  an  inten- 
tiom  to  repeal,  by  the  county  law,  section  90  as  amended;  but 
it  is  also  indicated  that  its  provisions  were  to  be  incorporated 
into  the  "Code  of  Civil  (CriminaJ)  Procedure." 

It  was  proposed  that  the  county  law  sdiould  take  efTect  May 
1,  1892,  buit  it  was  enacted  to  take  effect  May  12th.  If  the 
legislature  had  enacted  the  proposed  Code  amendments,  the 
question  here  presented  would  not  have  arisen,  but  it  failed  to 
carry  inrto  effect  the  intentions  of  the  commissioners.  It  will 
be  noticed  that  the  proposed  amendments  to  the  Code  of  Crim- 
inal Procedure  were  intended  by  the  commissioners  to  take 
eflPect  October  1,  1892,  but  the  repealing  act  conn  x?ted  with  it 
was  to  take  effect  long  before  that  time,  viz.,  May  1,  1892.  If 
iihis  bed  been  done,  then  section  90,  as  amended  by  the  Tyaws  of 
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1883,  would  bave  been  abrogated  for  that  period  of  time.  But  it 
is  hardly  possible  that  such  a  blunder  would  have  been  com- 
mitted when  it  came  to  enacting  these  laws.  "SYe  have  said 
that  it  would  seem  to  appear  to  have  beeoi  the  intention  of  the 
revisere,  as  indicated  by  the  ^'Appendix  F,  Laws  to  be  Repealed 
by  the  County  Law"  (page  1508),  to  repeal  chapter  123,  Laws 
1883;  but  we  are  of  the  opinion  that  tihis  supposed  intention 
is  overdone  by  the  circumstance  that  this  chapter  was  design- 
edly omitted  from  the  schedule,  and  was  reserved  for  repeal  by 
the  repealing  act  connected  with  the  acts  to  amend  the  Code  of 
Criminal  Pi-ocedure,  as  appears  by  the  siohedule  following.  It 
was  not  the  design  of  the  revisers  to  repeal  sections  of  the  vari- 
ous laws  revised  whioh  were  reserved  for  incorporation  into  the 
Codes,  except  by  a  repealing  aat  to  be  enacted  by  the  adoption 
of  the  proposed  amendments  to  the  ditferent  se<:tions  of  the 
Codes.  But  they  ihave  clearly  committed  a  blunder  in  not  re- 
serving sections  89  and  91  from  the  repeal  of  chapter  12.  la 
view  of  the  plan  or  scheme  adopted  amd  carried  out  for  the 
revision,  consolidation,  and  classification  of  the  statutes,  and 
the  method  adopted  for  the  specific  repeal  of  the  various  stat- 
utes, in  obedience  to  express  legislative  direction,  we  mu'S't  hold 
that  it  evidently  was  not  the  initention  to  repeal  Laws  1883, 
chapter  123,  by  the  schedule  annexed  to  the  county  law,  but 
that  it  was  reserved  for  repeal  npon  the  enactment  of  the  pro- 
posed section  250  of  the  Code  of  Criminal  Procedure.  The  de- 
sign of  the  schedule  is  to  show  what  laws  are  superseded  by 
iStte  provisions  of  the  revised  law,  and  which  consequently 
should  be  abrogated  and  repealed,  but  not  to  S|)ecify  provisions 
of  laws  that  are  imtended  to  be  incorporated  into  the  Code  or 
other  laws  to  be  revised.  By  the  Laws  of  1847,  the  court  wa» 
empowered  to  designate  some  suitable  person  to  act  as  district 
attorney  whenever  there  should  owur  a  vacancy  at  the  term 
of  the  court,  or  the  dis'trict  attorney  sftionld  from  any  cause  be 
unable  to  attend  the  tenn  of  the  court.  The  construction  con- 
tendcHi  for  by  the  appellant's  counsel  of  the  provisions  of  tlhe 
amendatory  act  of  1883,  if  adopted  as  the  tnie  and  only  inter- 
preitation  that  may  properly  be  priven  to  the  language  employed, 
would  be  to  deprive  the  court  of  this  power  as  it  was  previously 
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exercised,  and  make  the  exercise  of  the  power  conditional  upon 
the  a/bsence  or  disqualilicution  of  the  assistant,  or  the  existence 
of  a  vacancy  in  that  office.  We  think  this  would  be  a  very 
literal  interpi'e^tation  of  certain  of  the  words  in  which  the 
statute  is  expressed,  and  could  only  be  adopted  by  disregarding 
the  true  pur|)Oise  and  spint  of  the  statute  and  the  f-airly  mani- 
fesit  intention  of  the  legislature.  When  i/t  is  considered  that 
the  law  directs  the  employment  of  an  assistant  to  tlie  district 
attorney,  we  must  assume  that  there  exists  an  actual  necessity 
for  his  employment,  and,  oansequenitly,  that  the  presence  of 
botfh  is  necessarily  required  for  the  adequate  and  proper  dis- 
charge Off  the  duties  of  the  office.  That  being  so,  why  should 
the  absen<*e  or  disqualification  of  both  be  required  to  the  exer- 
cise of  tlie  power  of  the  court  to  fill  up  the  complement  of  the 
office?  Clearly,  this  act  w-as  not  designed  to  limit,  or  in  any 
manner  restrict,  the  power  as  it  had  theretofore  been  exercised 
for  the  perrod  of  sixty  years. 

We  are  of  the  opinion  tliat  the  power  of  the  court  to  appoint 
a  special  district  attorney  in  case  of  the  absence  or  disqualifica- 
,  tion  of  the  distriet  attorney  or  of  a  vacancy  in  such  office  is 
.  untrammeled  by  any  other  conditions  wJiatever.  Keeping  in 
view  the  prior  statutes  upon  the  subject  and  the  nature,  char- 
acter, an  J  purpose  of  tlie  act  of  1883,  we  think  this  is  the  true 
interpretation  of  the  language  employed,  and  efl'ectuates  the  leg- 
islative intention.  It  will  be  noticed  that  the  statute  authorizes 
the  designation  of  a  person  to  act  as  a  special  district  attorney,, 
but  does  not  in  terms  authorize  a  special  assistant  district  at- 
torney. Now,  the  district  attorney  being  absenit,  why  may  not 
the  court  appoint  a  special  district  attorney  to  act  in  his  place 
and  stead,  as  it  liad  heretofore  exercised  such  power?  Be- 
cause, it  is  argued,  he  has  an  asaistanit,  and  therefore  the.  office 
of  district  attorney  cannot  be  temporarily  filled  while  the  as- 
sistant is  in  attendance  and  ready,  but  perhaps  not  able,  to 
f^»«^('harge  all  the  duties  of  tihe  office  at  that  term  of  the  court. 
We  do  not  tliink  that  was  the  legislative  intention.  An  assist- 
ant may  be  a  young  and  inexperienced  lawyer,  and  may  be 
lacking  the  requisite  ability  to  conduct  successfully  or  properly 
the  important  prosecutions  that  may  be  presented.    It  would 
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be  strange  that  the  court  should  not,  under  such  oircumstances, 
have  tlhe  power  to  appoint  an  able  and  experiemoed  lawyer  to 
prosecute  impoi'tant  cases,  simply  because  there  is  an  assistaint, 
who  miay  or  may  not  be  comi>etenit  or  able  to  perform  all  the 
duties  in'cumbent  upon  the  office  of  district  attorney.  As  we 
said  before,  we  canaiot  perceive  any  initenition  to  be  fairly  and 
reasonably  derived  from  the  wortls  of  the  statute  to  deprive 
the  court  of  the  power  it  formerly  possessed  and  exercised,  to 
appoint  a  special  di'Striot  attorney  during  the  absence  of  the 
district  attorney.  By  so  doing,  the  cou'rt  but  effectuates  tihe 
legislative  intenition  that  two  or  more  officers  are  requisite  to 
properly  perform  the  buirfness  of  the  office. 

The  cases  are  numerous  where  the  courts  have  comstrued  the 
woipd  "and"  a«  "or,"  and  vice  versa,  when  the  reason  and  apdrit 
of  the  law  required  or  justified  it.  "The  popular  use  of  ^or' 
an/d  ^an<i'  is  so  loose  and  so  frequently  inaccurate  that  it  has 
infected  statutory  en>aicrtments.  While  they  are  not  treated 
as  interchangeable  and  should  be  followed  when  their  accurate 
reading  does  not  render  the  sense  dubious,  their  sti^ct  meaning 
is  more  readily  departed  from  tliain  that  of  any  otiher  words, 
and  one  road  in  place  of  the  other,  in  deference  to  the  meaning 
of  the  context."  Suth,  St.  Const.,  252  et  seq.  "And"  is  often 
used  interchangeably  with  "or,"  the  meaning  being  determined 
by  the  context.  The  grammatical  sense  of  words  is  not  ad- 
hered to  in  the  comstruetion  of  either  a  deed  or  a  will,  where  a 
contrary  intent  is  apparent;  and,  to  give  effect  to  the  intem- 
tion  of  the  parties,  the  word  "and"  may  be  read  "or."  Jack- 
son V.  Topping,  1  Wend.  388.  This  principle,  that  "and"  and 
"or"  are  convertible  as  the  sense  and  intent  may  require,  ap- 
plies to  their  use  in  statutes.  Townsend  v.  Head,  10  C.  B. 
<N.  S.)  308;  Boyles  v.  McMurphy,  55  111.  236;  Eisfeld  v.  Ken- 
woi^th,  50  Iowa,  389;  Bimpson  v.  Morris,  3  Yeates,  104;  People 
V.  Sweetsier,  1  Dak.  308;  46  N.  W.  452;  Porter  v.  State,  58  Ala. 
66;  Granite  Co.  v.  Devereux,  72  Me.  422.  And  this  is  the  rule 
even  in  a  criminal  statute.  Btate  v.  Myers,  10  Iowa,  448;  Mil- 
ler V.  State,  3  Ohio  St.  476;  Streeter  v.  People,  69  111.  595. 
Observe,  also,  in  the  statujte  under  consideration,  that  the 
personal  pronouns  "he"  and  "his"  are  used  in  the  singular; 


Digitized  by 


Google 


PEOPLE   V.    LYTLB.  241 

indicating  that  provi«ione  have  refepeii«e  to  the  absence  or 
inability  of  one  person  only. 

We  are  of  the  opinicm  that  the  court  had  full  power  amd  au- 
thority to  make  the  appodntmenrt:  whiah  it  made,  and  that  the 
person  so  designated  was  duly  authorized  to  appear  before  the 
grand  jury,  and  perform  the  duties  which  were  performed  by 
him. 

We  have  examined  tihe  other  objectioms  made  by  defendant 
to  the  legality  of  the  judgment  and  orders  appealed  from,  but 
discover  no  error  calling  for  their  reversal.  The  evidence  was 
sufficient  to  require  a  submission  of  tihe  case  to  the  jury,  amd  the 
charge  of  the  learned  court  explicitly  confined  the  jury  to  the 
considera'tion  of  one  count  in  tihe  indictment;  and  these  in- 
structions were  fully  comprehended  and  followed  by  the  jury, 
as  appears  from  the  verdict  rendered.  Tlhiat  verdict  was  fully 
justified  by  the  evidence,  and  ^ould  not  be  disturbed.  Code 
Or.  Proc,  §  684.  ; 

The  judgment  and  orders  appealed  from  should  be  affirmed,! 
and  the  judgment  of  the  appellate  court  entered  in  the  judg- 
ment roll,  and  a  certified  copy  of  the  entry  forthwith  remitted 
to  the  clerk  of  Monroe  county,  pursuant  to  sections  547  and 
548,  CJode  Or.  Proc 

WARD,  J.,  concurs  in  result. 

HARDIN,  P.  J.  (concurring  in  result). — Undoubtedly,  it  wa« 
assumed  in  the  oyer  and  terminer,  on  the  4th  day  of  March, 
1895,  that,  by  reason  of  the  sickness  and  inability  to  attend 
and  perform  the  duties  required  of  the  district  attorney  at  that 
term  of  court,  the  court  had  authority  to  make  the  order  ap- 
pearing in  the  record,  to  wit:  "Ordered  that  Daniel  W.  For- 
syth, Esq.,  an  attorney  rpKiding  in  said  county,  bo,  and  he 
hereby  is,  appointed  special  district  attorney  to  act  as  such 
during  this  terra."  Apparently,  tlie  court  of  sessions,  when  it 
denied  the  motion  to  dismiss  the  indictment,  assumed  that 
theaotof  1883wasnot  repealed.  However,  for  the  reasons  stated 
in  the  opinion  of  FoWott,  eT.,  it  is  quite  evident  that  the  court 
of  sessions  was  in  error.  Xotwithstanding  that  error,  it  was 
contended  before  us  ilhat  the  court  of  oyer  and  terminer  hiad 
Vol.  XT— 31 
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in'herent  power,  in  the  absence  of  statutory  authority,  to  ap- 
point an  attoraey  and  counselor  at  law  ir  good  standing,  re- 
siding in  the  county,  as  special  district  attorney,  when  it  wa» 
made  lo  appear  that  the  district  attorney  was  absent  by  rea- 
son of  sicknees;  and  attention  was  called  to  the  cases  of  Dukes 
V.  State,  11  Ind.  557;  Oom.  v.  McHale,  97  Penn.  St.  397;  State 
V.  Harris,  12  Nev.  414;  Shafer  v.  State,  18  Ind.  445.  The  stat- 
utes of  the  states  in  which  the  decisions  referred  to  were  made 
differ  .«o  essentially  from  the  statutetj  of  this  state  that  the  cases 
cited  do  not  funiish  controlling  aufthority  upon  the  question  of 
the  inherent  power  of  the  court.  It  has  also  been  suggested  that 
tlie  appointee  was  a  de  facto  officer,  and,  in  the  absence  of  proof 
tbat  his  acts  were  improper,  that  no  error  oan  be  predicated  in 
respect  thereto.  See  People  v.  Petrea,  30  Hun,  111,  affirmed, 
92  N.  Y.  128.  In  Carpenter  v.  People,  64  N.  Y.  483,  it  appeared 
that  the  person  who  acted  as  commissioner  of  jurors  'bad  been 
appointed,  and,  under  color  of  the  appointment,  he  assumed 
to,  and  did,  exercise  the  functionjg  of  the  office.  Bapallo,  J., 
says:  **He  was  therefore  a  de  faoto  officer,  wihose  acts  were 
valid  as  to  the  public,  so  long  as  he  continued  to  occupy  and 
exercise  the  functions  of  the  office." 

From  an  inspection  of  the  record  before  ub,  we  find  that  the 
defendant  had  a  trial  in  the  sessions,  and  that  no  error  was 
committed  in  the  progress  of  the  trial,  and  that  the  conviction 
is  in  accordance  with  the  evidence  givem  tending  to  e»tabli«h 
the  guilt  of  the  defendant. 

Section  684  of  tihe-  Code  of  Criminal  Procedure  provides  as 
follows: 

"Neither  a  departure  from  the  form  or  mode  prescribed  by 
this  Code,  in  respect  to  any  pleadings  or  proceedings,  nor  any 
error  or  mis:take  therein,  renders  it  invalid,  unless  ift  have  ac- 
tually prejudiced  the  defendant,  or  tend  to  his  prejudice,  in 
respi^ct  to  a  substantial  right." 

Inasmuch  as  there  is  no  proof  that  the  special  appointee 
"was  present  with  the  grand  jury  during  the  expression  of  their 
opinions  oc  the  giving  of  their  votes  upon  any  matter,**  in  vio- 
lation of  section  264  of  the  Code  of  Criminal  Procedure,  and  in 
view  of  section  684  of  the  Code  of  Criminal  Procedure,  already 
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quoted,  amd  of  the  provisions  of  section  542  of  the  Oode  of  Crim- 
inal Procedure,  providing  that,  "after  hearing  the  appeal,  the 
couri:  must  give  judgment,  without  regard  to  technical  erix>rs 
or  defects,  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  pariiies,"  it  seems  proper  to  suistain  the  conviction 
and  judgment  entered  thereon,  and  to  disFegaxd  the  technical 
objection  urged  by  the  defendant. 

In  Cox  V.  People,  80  N.  Y.  500,  it  was  held :  ' 

'  "Mere  irregularities  in  the  drawing  of  grand  and  petit  jurors 
do  not  furnish  a  ground  for  reversing  a  conviction,  unless  it 
appears  that  they  operated  to  the  injury  or  prejudice  of  the 
prisoner." 

In  the  course  of  the  opinioai  delivered  in  People  v.  Petrea, 
supra,  Andrews,  J.,  said : 

*^We  are  of  opinion  tWat  no  constitutional  righit  of  Hhe  de- 
fendant was  invaded  by  holding  him  to  answer  to  the  indict- 
ment. The  grand  jury,  although  not  selected  in  pursuance  of  a 
valid  law,  were  ©elected  under  color  of  law  and  semblance  of 
legal  authority.  The  defendant,  jn  fact,  enjoyed  all  the  protec- 
tion w*bich  he  would  have  had  if  the  jurors  had  been  selected 
and  drawn  pursuant  to  the  general  statutes.  Nothing  could 
well  be  more  unsubstantial  than  the  alleged  right  asserted 
by  the  defendant  under  the  circumstances  of  the  case.  He  was 
entitled  to  (hare  an  indictment  found  by  a  grand  jury  before 
being  put  upon  his  trial.  An  indictment  was  found  by  a  body 
drawn,  summoned,  and  sworn  as  a  grand  jury,  before  a  compe- 
tent court,  and  composed  of  good  and  lawful  men.  This,  we 
think,  fulfilled  the  constitutional  guaranty.  The  jury  which 
found  the  indictment  was  a  de  facto  jury,  selected  and  organized 
under  the  forms  of  law.  The  defect  in  its  constitution,  owing 
to  the  invalidity  of  the  law  o»f  1881,  affected  no  substantial  right 
of  the  defendant.  We  confine  our  decision  upon  this  point  to 
the  case  presented  by  this  record,  and  hold  that  an  indictment 
found  by  a  jury  of  good  and  lawful  men  selected  and  drawn 
as  a  grand  jury  under  color  of  law,  and  recognized  by  the  court 
and  sworn  as  a  grand  jury,  is  a  good  indictment  by  a  grand 
jury,  within  the  sense  of  the  constitution,  although  the  law 
under  which  the  selection  was  made  is  void" 
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111  People  V.  Dimiok,  107  N.  Y.  15;  11  St.  Eep.  739,  it  was 
held: 

**It  is  the  duty  of  an  appellate  court  to  give,  m  a  criminal  ac- 
tion, with  reason  and  discretion,  full  force  and  effect  to  the 
provision  of  th'C  said  CJode  (section  542)  declaring  that,  'after 
h-earing  the  appeal,  the  court  must  give  judgment,  without  re- 
gard to  technical  errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties,'  and  the  one 
which  provides  (section  684)  that  'neither  a  departure  from  the 
form  or  mode  prescribed  by  tlhis  Code  in  respect  to  any  plead- 
ings or  proceedings,  nor  any  error  or  mistake  therein,  renders 
it  invalid  unless  it  has  actually  prejudiced  the  defendant.' " 

In  the  course  of  the  opinion  delivered  in  Dolan  v.  People, 
64  N.  Y.  485,  it  was  said: 

"It  is  not  apparent  how  the  alleged  irregularities  harmed  the 
defendant,  and  it  is  certain  that  they  had  no  relation  whatever 
to  the  question  of  his  guilt  or  innocence  of  the  crime  charged. 
Under  such  circumstances,  the  indictment  sihould  be  upheld, 
unless  the  facts  pleaded  point  out  some  vital  error." 

That  sentiment  was  approved  in  People  v.  Petrea,  30  Hun, 
108,  in  the  opinion  delivered  by  Bockes,  J. 

Following  the  statutes  and  the  authorities  cited,  and  because 
it  does  not  appear  that  the  defendant  was  prejudiced  by  the 
irregularities. complained  of,  and  it  is  inferable,  very  clearly, 
that  he  was  not  prejudiced  thereby,  I  am  led  to  vote  for  afBrm- 
anoe  of  the  conviction  and  judgment  and  orders. 

FOLLETT,  J.  (dissenting).— March  18,  1895,  the  defendant, 
then  fourteen  years  of  age,  was  indicted,  at  a  court  of  oyer 
and  terminer  held  in  and  for  the  county  of  Monroe,  for — ^First, 
burglary  i'l  the  third  degree  (section  498,  Pen.  Oode);  second, 
grand  larceny  in  the  second  degree  (section  534,  id.);  third, 
receiving  stolen  property  (section  550,  id.).  This  indictment 
was  sent  to  the  court  of  -sessions  of  Monroe  county,  there  to  be 
disposed  of.  March  30,  1895,  a  motion  was  made  by  the  de- 
fendan't  to  set  aside  the  indictment,  on  the  ground  that  Daniel 
W.  Forsyth  assumed  to  act  as  special  district  attorney  for  the 
county  when  the  charge  against  the  defendant  was  investi- 
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gated  by  the  grand  jury,  examined  the  witness,  drafted  the  in- 
dictment, and  »igned  it  as  special  district  attorney,  which 
motion  was  denied.  April  3,  1895,  the  defendant  pleaded  not 
guilty.  On  the  same  day  he  was  tried  before  the  Monroe 
county  sessions,  and  found  guilty  on  the  first  count  in  the  indict- 
ment,— of  burglary  in  tihe  third  degree.  Thereupon  the  de- 
fen-dant  moTed  for  a  new  trial,  pursuant  to  section  465,  Code 
Cr.  Proc.,  whic'h  was  denied.  April  8, 1895,  the  defendant  was 
sentenced  to  imprisonment  in  the  State  Industrial  Sdhool  at 
Rochester,  N.  Y.  A  judgment  was  entered,  from  which  and 
the  two  orders  the  defendant  has  appealed. 

Section  313  of  the  Code  of  Criminal  Procedure  provides: 

"Sec.  313.  The  indictment  must  be  set  aside  by  the  court  in 
wihach.  the  defendant  is  arraigned,  and  upon  his  motion,  in 
either  of  the  following  cases:  (1)  *  *  *  (2)  When  a  per- 
son has  been  permitted  to  be  present  during  the  session  of  the 
grand  jury,  while  the  dharge  embraeed  in  the  indictment  was 
under  consideration,  except  as  provided  in  sections  262,  263, 
and  264." ' 

Sections  262,  263,  and  264  provide  that  the  district  attorney 
may  appear  before  the  grand  jury  for  the  purpose  of  examin- 
ing the  witnesses,  giving  legal  advice  and  information.  Sec- 
tion 276  provides  that  indictments  shall  be  signed  by  the  dis- 
trict attorney. 

Daniel  W.  Forsyth  was  present  during  the  session  of  the 
grand  jury  wlhile  the  dharge  embraced  in  the  indictment  was 
under  consideration,  and,  unless  he  was  legally  appointed 
and  acting  as  special  district  attorney,  his  presence  was  in 
violation  of  the  statute,  and  th3  command  of  the  Code  is  that  in 
such  case  the  indictment  "must  be  set  aside."  When  this  in- 
dictment was  found,  George  D.  Forsyth  was  the  district  attor- 
ney of  Monroe  county,  duly  elected  as  sroh  at  the  general  ebc- 
tion  held  in  1892,  and  Howard  H.  Widener  was  the  first,  and 
Stephen  J.  Wiurren  was  the  second,  assistant  district  attorney 
of  said  county,  duly  appointed  and  acting  as  sudh,  pursuant  to 
section  203,  chapter  18,  Gen.  Laws  (The  County  Law),  as  amend- 
ed by  chapter  70  of  the  T^ws  of  1893  (1  Rev.  St.,  9t'h  ed.,  p.  648). 
Both  of  the  assistant  district  attorneys  were  present  at  the 
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term  at  which  the  indictment  was  found,  both  of  whom-  were 
qualified  to  act  in  this  case;  but  the  district  attornej  was  un- 
able to  attend  that  court  by  reason  of  his  sickness  and  abseoKH* 
from  the  «tate.  Thereupon  the  oyer  and  terminer  made  and 
entered  an  order  appointing  Daniel  W.  Forsyth  special  district 
attorney  during  the  term  of  the  court.  It  appears  by  the  rec- 
ord, and  is  undisputed,  that  he  attended  before  the  grand  jury 
upon  the  investigation  of  this  case,  examined  the  witnesses, 
drafted  the  indictment,  and  signed  his  name  thereto  as  special 
district  aftomey.  Was  there  any  statute  in  existence  allowing 
the  court  to  apjwini:  a  special  district  att  mey  in  any  case,  and 
especially  in  case  the  assistant  difftrict  r  ttomeys  were  present 
and  engaged  in  the  discharge  of  their  duties? 

By  section  90,  tit.  2,  chap.  12,  pt.  1,  Rev.  St.,  it  was  pirovided: 

"Sec.  90.  When  any  district  attorney  shall  fail  to  attend  amy 
of  the  courts  above  specified,  it  shall  be  the  duty  of  such  court 
to  appoint  some  proper  person,  being  an  attorney  or  counselor 
at  law,  to  transact  the  business  of  the  district  attorney  during 
the  sitting  of  the  court;  and  the  person  so  appointed  shall  be 
entitled  t  the  same  compensation  for  the  services  he  shall  per- 
form, tlhat  the  <'istrict  attorney  would  have  been  entitled  to,  for 
the  like  services,  and  his  account  shall  be  audited  and  paid  in 
the  same  manner.'' 

This  section  was  taken  from  section  1,  chap.  254,  Laws  1824 
(repealed  by  Laws  1828,  2d  meeting,  p.  57,  chap.  21);  and  it 
remained  the  law  until  1847,  when  section  33,  chap.  470,  Laws 
1847,  was  nassed,  which  provided: 

"Sec.  33.  When  the  office  of  district  attorney  of  any  county 
shall  be  vacant  at  the  term  of  any  court  of  oyer  and  terminer, 
or  court  of  sessions  of  any  county,  or  the  district  attorney  shall 
from  any  cause  be  unable  to  attend  the  term  of  any  such  court, 
the  members  of  the  court,  except  the  justice  of  the  supreme 
court,  may  designate  some  suitable  person  to  act  as  district 
attorney  at  such  term  of  the  court;  and  the  person  so  desig- 
nated shall  have  and  exercise  the  same  powers  and  discharge 
the  same  duties  as  district  attorneys  elected  in  the  manner 
provided  by  law,  and  shall  be  entitled  to  such  compensation^ 
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to  be  paid  out  of  the  treasury,  as  the  board  of  supervisors  shall 
allow." 

This  statute  was  substituted  for  sectioo  90  of  the  Revised 
Statutes,  above  quoted,  to  meet  the  provision  of  section  8  of 
article  6  of  the  constitution  of  1847,  which  provided: 

"They  (judges  of  the  court  of  appeals  and  justices  of  the 
supreme  court)  shall  not  exercise  any  power  of  appointment 
to  public  oflSce." 

This  constitutional  provision  was  abrogated  by  the  amend- 
ments to  the  constitution  ratified  in  1869,  since  which  time 
justices  of  the  supreme  court  may  and  have  exercise<l  the 
power  to  appoint  public  officers  when  authorized  by  tihe  legisla- 
ture. 

Prior  to  June  21,  1882,  courts  of  oyer  and  terminer,  except 
those  in  the  city  and  county  of  New  York,  were  held  by  a  jus- 
tice of  the  supreme  court,  and  by  county  judges  and  justices 
of  sessions;  but,  by  section  1  of  chapter  360  of  the  Laws  of 
1882,  section  23  of  the  Oode  of  Criminal  Procedure,  was  amend- 
ed, and  provides  that  courts  of  oyer  and  terminer  shall  be  held 
by  a  justice  of  the  supreme  court  without  an  associate.  County 
judges  and  justices  of  sessions  being  no  longer  members  of 
courts  of  oyer  and  terminer,  the  power  of  a  justice  of  the  su- 
preme court  presiding  at  an  oyer  and  terminer  to  appoint  a 
special  district  atto«rney  was  doubted,  and  additional  legisla- 
tion was  deemed  necessary,  the  result  of  which  was  the  passa,ge 
of  chapter  123  of  the  Laws  of  1883,  which  provided : 

"Section  1.  Se<ition  ninety  of  article  seven,  title  two,  chapter 
twelve,  part  one  of  the  Revised  Statutes,  is  amended  so  as  to 
read  as  follows:  *Sec.  90.  Whenever  there  is  any  vacancy  or 
the  district  attorney  of  any  county  and  his  assistant,  if  he  has 
one,  shall  not  be  in  attendance  at  a  term  of  any  court  of  record, 
which  he  is  by  law  required  to  attend,  or  €^hall  be  unable  by 
sickness,  or  by  being  disqualified  from  acting  in  a  particular 
case,  to  discharge  his  duties  at  any  suoh  term,  the  court  m-ay, 
by  an  order  entered  in  its  minutes,  appoint  some  attorney  at 
law  residing  in  the  county,  to  act  as  special  district  attorney 
during  the  absen-ce,  inability  or  disqualification  of  the  district 
attorney  and  his  assistant;  but  such  appointment  shall  not  be 
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made  for  a  period  beyond  the  adjournment  of  the  term  at 
which  made.  The  special  district  attorney  so  appointed  shall 
possess  the  powers  and  discharge  the  duties  of  the  district  at- 
torney during  tke  period  for  which  he  shall  be  appointed.  The 
board  of  supervisors  of  the'  county  shall  pay  the  necessary  dis- 
bursements of,  and  a  reasonable  compensation  for  the  services 
of  the  person  so  appointed  and  acting.' 

"ISec.  15.  Section  thirty-three  of  chapter  four  hundred  and 
seventy  of  the  Laws  of  eighteen  hundred  and  forty-seven  is 
hereby  i^epealed. 

"Sec.  3.  This  act  shall  take  effect  immediately." 

It  will  be  observed  tliat  by  this  statute  two  things  are  accom- 
plishied :  (1)  Section  90  of  the  Revised  Statutes,  as  passed  in 
1828,  was  abrogated,  and  a  new  section  substituted  in  its  stead, 
which  became  section  90  of  chapter  12  of  part  1  of  the  Revised 
St4itutes  of  this  state;  (2)  section  33  oif  chapter  470  of  the  Laws 
of  1847  was  repealed. 

By  chapter  686  of  the  Laws  of  1892  (cftiapter  18  of  the  Gen- 
eral Laws,  "The  County  Law;"  1  Rev.  St.,  9th  ed.,  593,  660), 
the  twelf  tlh  chapter  of  the  first  part  of  the  Revised  Statutes  was 
repealed,  but  section  2  of  chapter  123  of  the  Laws  of  1883,  be- 
ing no  part  of  the  Revised  Statutes,  was  not  repealed;  so  tliiat 
since  the  passage  of  the  county  law,  in  1892,  no  statute  has  ex- 
isted authorizing  courts  to  appoint  special  district  attorneys. 

The  argument  that  the  commission  of  statutory  revision  and 
the  legislature  could  not  have  intended  to  repeal  a  statute  so 
important  and  necessary,  without  providing  a  substitute  there- 
for, is  entitled  to  no  weight.  It  has  been  repealed  in  express 
terms,  and  that  seems  to  me  to  be  an  end  of  the  matter.  Courts 
do  not  presume  that  the  legislature  is  ignorant  ol  the  statutes 
relating  to  subjects  upon  which  it  undertakes  to  legislate.  Cox 
V.  Mayor,  etc.,  103  N.  Y.  519,  524 ;  3  St.  Rep.  672.  Nor  can  they 
hold  that  a  statute  which  has  been  expressly  repealed  is  not 
repealed  because  it  ought  not  to  have  been.  This  would  be 
usurping  a  power  which  the  courts  have  not  and  i^ould  not 
possess.  So  far  as  I  know,  it  has  never  been  doubted  or  argued 
that  the  repeal  of  a  chapter,  title,  or  section  of  the  Revised 
Statutes,  did  not  carry  down  with  it  all  previous  amendments 
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of  the  chapter,  title  or  section  repealed.  Since  1828  it  has  been 
the  practice  of  the  legislature  to  repeal  chapters,  titles,  and 
sections  of  the  Revised  Statutes  by  referring  to  the  chapters, 
titles,  and  sections;  and  a  decision  that  those  repealing  acts 
did  not  repeal  all  previous  amendments  to  those  statutes  would 
throw  the  law  of  this  state  into  inextricable  confusion. 

If  it  could  be  held  that  section  90  of  chapter  12  of  the  Revised 
Statutes  as  amended  in  1883,  is  still  in  force,  I  should  be  un- 
able to  hold  that  a  court  couM  appoint  a  special  district  at- 
torney unless  the  district  a'ttorney  of  the  county  and  his  assist- 
ant, if  he  has  one,  should  not  be  in  attendan«ce  at  the  term. 
Under  section  90,  of  t'he  Revised  Statutes,  above  quoted,  the 
district  attorney  of  the  county  and  his  aBsistant,  if  he  has  one^ 
must  both  be  absent  or  disqualified,  and  in  such  a  case  "the 
court  may  ♦  ♦  ♦  appoint  some  attorney  at  law  •  ♦  ♦ 
to  act  a«  special  district  attorney  during  the  absence,  inability 
or  disqualification  of  the  distridt  attoraey  and  his  asfidstanf 
The  statute  is  not  a  disjunctive,  but  it  is  a  conjunctive,  one,  and 
all  the  conditions  must  exist  before  an  appointment  can  be 
made  under  it.  The  word  "and,"  in  a  stat»ute,  may  be  construed 
to  mean  "or,"  for  the  purpose  of  carrying  into  effect  the  clear 
intent  of  the  legislature;  and  for  the  same  purpose  "or"  may  be 
construed  to  mean  "and,"  but  never  for  the  purjwse  of  thwant- 
ing  the  intention  of  the  legislature,  nor  for  giving  a  meaning  to 
the  statute  not  clearly  intended.  The  plain  intent  of  the  leg- 
islature waste  authorize  the  court  to  appoint  a  special  district 
attorney  in  case  there  was  no  officer  present  having  authority 
to  take  charge  of  the  criminal  cases  pending  in  the  court,  and  so 
prevent  a  failure  of  justice.  There  was  no  such  exigency  at 
the  oyer  and  terminer  at  whidh  this  indictment  was  found. 
Two  assistant  district  attorneys  were  present,  and  were  quali- 
fied to  act  in  this  case. 

It  is  suggested  that  tlhe  oyer  and  terminer  had  inherent 
power  to  «ippoint  a  special  district  attorney,  and  Dukes  v. 
State,  11  Ind.  557,  is  cited  in  support  of  the  suggestion.  The 
appointment  considered  in  that  case  was  made  pursuant  to 
section  5  of  chapter  3  of  the  Revised  Statutes  of  the  State  of 
Indiana  (2  Rev.  St.  1852,  p.  386;  2  Rev.  St.  1870,  p.  430;  2  Rev. 
Vol.  XI— 82 
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St.  1888,  §  5865),  which  provides:  "If  any  prooeouting  or  dis- 
trict attom^ey  fail  to  a;titend  any  court  of  his  circuit  or  district, 
as  tho  case  may  be,  the  judge  of  such  circuit  or  district  shall 
appoint  some  one  to  prosecute  for  such  term."  In  l!he  case 
cited,  the  district  attorney  was  absent,  and  the  court  appointed 
an  attorney  for  the  term  who  had  been  retained  to  defend  a 
person  whose  case  was  pending  before  the  grand  jury,  and 
thereupon  the  CH>urt  appointed  another  attorney  to  prosecute 
that  case.  The  court  ha\ing  the  power  to  appoint  for  the  terra 
it  was  held  that  i»t  might  appoint  for  a  part  of  a  term  or  for 
one  case.  In  considering  tihe  case,  the  term  "inherent  power'' 
was  used,  but  the  case  was  not  decided  on  that  ground,  but 
upon  the  ground  that  power  was  given  by  the  statute  quoted. 
If  it  be  assumed  that  the  oyer  and  terminer  had  inherent  power 
to  appoint  a  special  diistrict  attorney  so  as  to  preven/t  the  failure 
of  justice,  there  was,  as  before  stated,  no  exigency  requiring 
the  exercise  of  such  a  power,  as  there  were  two  assistant  dis- 
trict attorneys  present  at  the  term,  who  were  qualified  to  act. 

It  is  also  suggested,  though  I  think  the  point  is  not  much 
relied  on,  that  Daniel  W.  Forsyth  was  a  "de  facto  district  at- 
torney." A  de  facto  officer  is  one  who,  by  virtue  of  an  election 
or  appointment  claimed  to  be  valid,  enters  upon  and  assumes 
to  discharge  the  duties  of  a  public  office;  but  the  term  does  not 
denote  one  who  assumes  to  perform,  for  a  brief  period,  some  of 
the  duties  of  an  office.  Daniel  W.  Forsyth  did  not  claim  to  be 
the  de  jure  or  de  facto  district  attorney,  for  that  offi<ce  was 
filled. 

In  the  opinion  of  the  learned  presiding  justice  it  is  said,  in 
eflfect,  that  assuming  that  therie  was  no  statutory  or  iaherent 
j>ower  in  the  court  to  make  this  appointment,  and  that  Daniel 
W.  Forsyth  had  no  authority  to  appear  before  the  grand  jury, 
examine  the  witness,  draft  and  authenticate  this  indictment, 
no  l\arm  was  done  to  the  defendant,  and  the  judgment  of  con- 
viction should  be  sustained,  under  sections  542  and  648  of  the 
Code  of  Criminal  Procedure,  whidh  are  as  follows: 

"Kec.  542.  After  hearing  the  appeal  the  court  must  give  judg- 
ment without  regard  to  tec^hnical  errors  or  defects,  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  parties." 
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"Sec.  684.  Neither  a  departure  from  the  form-  or  nuode  pre- 
«cribed  by  this  Code,  in  respect  to  any  pleadings  op  proceedings, 
nor  any  error  or  mistake  therein,  renders  jst  invalid,  unless  it 
have  actually  prejudiced  the  defendant,  or  tend  to  his  prejudice 
in  respect  to  a  substantial  right."  ^ 

Tlhese  sections  are  not  designed  to  cure  errors  affecting  the 
jurisdiction  of  courts  to  try  a  defendant  for  a  felony.  Before 
a  person  can  be  legally  tried  for  a  felony  under  the  constitu- 
tion, a  legal  indictment  must  be  found  in  the  manner  prescribed 
by  the  statute;  and  the  section  of  the  Code  quoted  art:  the  be- 
ginning of  the  opinion  provides  that,  in  case  an  unauthorized 
person  ifl  present  when  the  grand  jury  is  investigating  the 
charge  embraced  in  the  indictmenit,  it  must  be  set  aside  for  this 
cause  on  the  motion  of  the  defendant,  which,  to  my  mind, 
makes  it  clear  that  it  was  not  intended  that  sections  642  and 
€84  should  cure  this  error. 

The  judgment  should  be  reversed,  and  the  defendant  dis- 
charged. 

NOTE  ON   "BEPEAL   OF  REPEALING   ACT.'* 

When  act,  which  amended  another  and  re-enacts  so  as  to  read  as  pre- 
scribed therein,  la  itself  repealed,  the  original  act  is  not  revived,  but 
both  fall  by  repeal  of  later  act.  People  v.  Wilmording,  136  N.  Y.  363; 
49  S.  B.  651;   rev*g  42  S.  B.  139. 

Repeal  of  repealing  act  restores  original  act.  Chard  ▼.  Holt,  136  N.  Y. 
30;  49  S.  B.  26;  rev'g  45  id.  52;  Ottman  &  Co.  y.  Hoffman,  7  Misc.  714; 
fiS  8.  B.  320. 
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June  17,  1896. 
PEOPLE  V.  THOMAS  HALL. 

(74  S.  R.  744.) 

1.  Game  law — ^Private  park — Natice. 

It  is  the  purpose  of  chap.  488  of  1892  to  make  it  a  criminal  offense 
and  therefore  an  offense  against  the  people  at  large,  for  one  to  enter 
upon  the  lands  of  another,  who  has  complied  with  the  conditions 
prescribed,  for  the  purpose  of  shooting  wild  birds  or  animals,  or  of 
fishing  in  the  pond,  lake  or  streams  thereon. 

2.  Same. 

The  sign-boards  prescribed  by  this  statute  should  give  notice  that 
it  is  a  private  park,  as  well  as  warning  all  persons  against  tres- 
passing thereon. 

3.  Same. 

If  the  park  Is  not  enclosed  or  cultivated,  the  notice  should  sub- 
stantially state  that  it  is  a  private  park,  etc.,  for  the  propagation  of 
fish,  etc.,  or  any  other  equivalent  words. 

4.  Same. 

In  case  of  an  insufficient  compliance  with  the  requirements  of 
the  statute,  the  owners  or  lessees  are  not  entitled  to  its  protection 
against  interference  with  their  hunting  and  fishing. 

5.  Same. 

Where  a  statute  requires  that  the  lands,  or  lands  and  water,  shall 
be  used  for  a  specified  purpose,  whether  for  the  propagation  and 
protection  of  fish,  or  of  wild  birds  or  game,  the  evidence  of  user 
for  propagating  purposes  must  be  ample  and  suificient  to  warrant  a 
conviction. 

Appeal  from  a  judgment  convicting  defendant  of  the  crime  of 
shooting  wild  ducks  on  lands  used  as  a  private  park,  in  viola- 
tion of  chapter  488  of  1892. 

Frank  S.  Coburn,  for  appellant. 

Hammond  &  Hammond,  for  respondent. 
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GREEN,  J. — The  defendant  was  convicted  of  the  crime  of 
shooting  wild  docks  upon  certain  lands  and  water  claimed  to 
have  been  devoted  and  used  as  a  private  park,  for  the  purpose 
of  propagating  and  protecting  fiah,  birds,  and  game,  "without 
the  consent  of  the  owner  or  person  having  the  exclusive  right  to 
shoot,  hunt,  or  fish  thereon."  The  prosecution  and  conviction 
seem  to  have  been  based  exclusively  upooi  sections  212-215, 
217,  chap.  488,  Laws  1892,  as  amended  by  chapter  573,  Laws 
1893.  It  is  so  stated  in  the  respondent's  brief,  and  so  it  would 
appear  from  the  printed  case;  and  it  is  not  contended  that  the 
aippellant  was  guiWy  of  violating  sections  210  and  211,  relating 
to  trespassing  upon  "inclosed  or  cultivated  land  for  the  purpose 
of  shooting  or  hunting  any  game."  The  affidavit  of  Edward 
Lay,  upon  which  the  warrant  was  issued,  stated  that  the  lands 
were  "partially  inclosed;"  and  he  testified  that  his  lands  con- 
sisted of  106  acres  of  marsh,  swamp,  and  water,  and  85  acres 
of  upland.  "We  pasture  the  marsh  land  in  the  summer  time, 
and  we  have*  inclosed  the  marsh  and  water  for  hunting  pur- 
poses. The  marsh  part  is  fenced  down  to  the  water."  Hiram 
Lay  testified  that  the  lands  were  fenced  on  the  north,  south, 
and  west,  but  not  on  the  east;  that  the  fence  was  for  keeping 
<5attle  off  the  hard  land,  and  was  there  before  the  passage  of 
this  statute.  But  the  contention  upon  this  appeal  is  that  the 
lands  were  regularly  devoted  and  used  as  a  private  park,  for 
the  purpose  of  propagating  and  protecting  fiah,  birds,  and 
game;  but  this  is  controverted  by  t(he  appellant,  and  that  is 
the  main  question  to  be  considered  and  deitermined.  Is  the 
respondent's  contention  supported  by  adequate  proof  of  user 
for  the  purposes  of  propagating  and  jirotecting  birds  and 
game? 

The  "private  park  or  territory"  claimed  by  the  complainants 
consisted  of  about  250  acres,  about  106  or  125  acres  being  of 
marsh,  swamp,  and  wafter,  the  body  of  water  being  designated 
as  Black  lake  or  pond,  and  eonnected  by  an  outlet  into  Seneca 
river.  At  times  the  low  lands  would  be  ooveped  by  overflow 
water  from  Seneca  river,  and  at  other  times  the  water  would 
be  so  low  that  the  pond  would  be  greatly  reduced  from  its  nor- 
mal size,  by  reason  of  low  water.     Evidence  was  given  tending 
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1o  show  title  in  the  prosecutors  of  the  land  surpounding  and 
under  the  said  pond,  except  a  part  of  a  emiall  oove  on  the  ex- 
treme southern  edge  of  the  pond,  and  said  to  contain  one-half 
or  three-quarters  of  an  acre  of  land.  Edward  Lay  testified 
that,  before  he  put  up  the  sign-boarde  everybody  hunted  and 
fidhed  on  that  lake  or  pond,  and  have  done  so  as  long  as  he 
could  peinember,  without  hindrance  from  him;  and  that  there 
are  about  50  acres  of  mareh  land  between  the  hard  land  and  the 
pond;  that  in  time  of  high  water  the  marsh  and  swamp  lands 
are  covered  with  water,  also  the  lands  belonging  to  Carey, 
Hammond,  and  Charles  Lay;  that  "the  identity  of  the  lake 
is  lost  in  time  of  high  water.  I  do  not  know  just  where  the 
lines  are.  I  don't  know  the  exact  location  of  the  north  line 
of  lot  63.  The  lake  and  marsh  is  all  one  body  of  water  in  time 
of  high  water.  The  water  in  the  lake  rises  as  the  water  in  the 
river  rises.  The  lake  connects  with  an  inlet  and  outlet.  The 
water  rises  in  the  river  first  and  sets  back  in  the  lake.  There 
are  springs  in  the  lake.  In  time  of  low  water  the  water  runs 
from  the  lake  to  the  river."  A  witness  (Carey)  called  by  de- 
fendant testified  that  he  owned  lands  north  of  the  complain- 
ants* ;  that  a  "slank"  of  the  lake  runs  up  into  his  land  at  time  of 
medium  water,  50  or  60  rods;  that  he  shot  and  fished  on  the 
waters  covering  his  land  in  the  spring  of  the  year,  to  the  knowl- 
edge of  the  complainants;  that  he  has  known  of  50  acres  of  hi» 
land  covered  with  water  four  feet  deep  in  the  s>pring  of  the 
year;  that  there  are  times  when  the  lake  is  fed  by  waters  from 
the  river,  and  times  when  it  is  not;  that  a  south  wind  raises  the 
water  in  the  lake  and  marshes;  that  the  inlet  is  not  a  very 
large  body  of  water,  and  is  not  fed  by  the  spring;  that  this 
"slank"  is  a  low  piece  of  land,  and  in  low  places  the  water  can- 
not get  out,  and  the  low  places  are  sometimes  connected  with 
the  lake,  and  sometimes  not.  Hall  testified  that  the  lake  is  fed 
from  t^e  river  in  high  water,  but  at  times  it  gets  so  dry  that 
there  is  but  little  water  in  it.  This  is  aboat  all  the  material 
evidence  that  is.neeessary  to  be  presented  in  the  detennination 
of  the  matters  in  controversy.  The  defendant  was  shooting 
on  a  small  island  in  about  the  center  of  the  pond.  Respondent 
says  that  the  complainants  do  not  claim  the  exclusive  right 
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to  the  whole  of  Black  lake,  but  only  to  exclude  people  from  the 
lands  described  by  them  in  their  publis^hed  notice,  and  no 
more;  that  they  make  no  claim  to  hun»t  or  fish  in  the  cove  re- 
ferred to,  situated  at  the  extreme  southerly  point  of  the  lake; 
that  it  is  no  part  of  the  lake  proper. 

By  section  212,  chap.  488,  I^ws  1892,  it  is  provided  that: 

"A  person  owning  or  having  the  exclusive  right  to  shoot, 
hunt  or  fish  on  land«,  or  lands  and  water,  desiring  to  devote 
such  lands,  or  lands  and  water,  to  the  propagation  or  proteotion 
of  fish,  birds  or  game,  may  publish  in  a  paper  printed  in  the 
county  within  which  such  lands,  or  lands  and  wat-er,  are  situate, 
a  notice  substantially  describing  the  same  and  containing  a 
clause,  declaring  such  lands  or  lands  and  water  will  be  used  as 
a  private  park  for  the  purpose  of  propagating  and  protecting 
fish,  birds  and  game." 

Sections  213  and  214  provide  for  posting  notices  or  sign- 
boards upon  the  premises :  ] 

By  section  215:  ] 

"Upon  compliance  with  the  foregoing  provision®  for  prevenit- 
ing  trespassing  or  for  devoting  lands  to  propagation  of  fish* 
bird«  and  game,  no  person  shall  disturb  or  interfere  in  any 
way  witlh  the  fish  or  wild  birds  or  wild  animate  while  on  the 
premises  so  protected,  except  with  the  consent  of  the  owner 
or  person  having  the  exclusive  right  to  shoot,  hunt  or  fish 
thereon." 

By  section  217,  as  amended  by  chapter  573,  Laws  1893,  any 
violation  of  the  provisions  of  this  article  is  made  a  misde- 
meanor; and,  in  addition,  the  violator  is  subject  to  exemplary 
damages,  in  an  amount  not  less  than  |15,  nor  more  than  |25, 
in  addition  to  the  actual  damage  sustained  by  the  owner  or 
lessee. 

By  section  245,  any  person  convicted  of  a  misdemeanor  un- 
der the  provisions  of  this  chapter  shall  be  punished  by  a  fine 
of  not  less  than  |10,  or  be  imprisoned  in  the  county  jail  or  pen- 
itentiary for  a  period  of  not  le»s  than  one  day,  nor  more  than  at 
the  rate  of  one  day  for  every  dollar  of  such  fine,  or  by  both 
such  fine  or  imprisonment. 

It  is  not  disputed  but  that  the  complainants  fully  complied 
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with  the  statutory  pequirements  as  to  publication  in  the  news- 
paper, and  also  placed  signboards  warning  trespassers.  The 
purpose  of  this  statute  is  to  make  it  a  criminal  oflfenee,  and 
therefore  an  offense  against  the  peoi)le  at  large,  for  one  to 
enter  upon  the  lands  of  another,  who  has  complied  with  the 
conditions  prescribed,  for  the  purpose  of  shooting  wild  birds 
or  animals,  or  of  fishing  in  the  pond,  lake,  or  streams  thereon. 
Evidently,  the  provisions  referred  to  are  of  a  highly  penal  char- 
acter, and,  by  all  canons  of  construction,  they  must  be  strictly 
construed,  and  not  be  extended  by  implication.  The  leading 
rule  of  construction  of  statutes  is,  of  course,  to  ascertain  fairly 
the  intention  of  the  legislature;  but  in  statutes  giving  a  pen- 
alty, if  there  be  a  reasonable  doubt  of  the  case,  made  upon  the 
trial  or  in  the  pleadings,  coming  within  the  statute,  tDiie  party 
of  whom  the  penalty  is  claimed  is  to  have  the  benefit  of  such 
doubt.    Ohase  v.  Railroad  Co.,  26  N.  Y.  525. 

A  preliminary  quesition  arises  as  to  whether  the  signboards 
placed  upon  the  private  park  or  territiory  should  contain  a  noti- 
li cation  of  the  fact  that  the  land  or  lands  and  water  are 
devoted  to  the  purpose  of  propagating  and  protecting  fi^, 
Dirds,  and  game,  or  whether  a  simple  notice  warning  all  per- 
sons from  trespassing  upon  the  lands  or  water  is  a  suflScient 
compliance  with  the  statute.  It  will  be  observed  that  the  no- 
tice required  to  be  published  in  the  newspaper  (of  which  one 
publication  is  sufficient)  must  expressly  declare  that  such  lands 
or  lands  and  \^^ter  will  be  used  as  a  private  park,  for  the  pur- 
I)Ose  of  propagating  and  protecting  fish,  birds,  etc.  In  addition 
to  that,  the  statute  requires  the  placing  of  notiees  or  sign- 
boards "warning  all  persons  againat  trespassing  thereon;"  that 
is  to  say,  upon  such  private  park  or  territory.  It  would  seem 
to  be  a  fair  and  reasonable  interpretation  of  the  statute  that 
the  signboards  should  give  notice  that  it  is  a  private  park,  as 
well  as  warning  all  i>orsons  against  trespassing  thereon.  If  the 
lands  are  "in<jlosed  or  cultivated,"  and  signboards  are  posted 
warning  against  trespassing,  that  is  sufficient  to  make  the  tres- 
passer a  criminal,  by  virtue  of  sections  210  and  211  of  the  stat- 
ute. But,  if  they  are  not  so  inclosed  or  culitivated,  the  notice 
should  substantially  state  that  it  is  a  private  park,  etc.,  for 
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the  propagation  of  fish,  etc.,  or  in  other  equivalent  words.  The 
"warning"  must  be  thiart:  of  a  private  park,  etc.,  and  that  tres- 
passing is  forbidden. 

Authority  is  not  wanting  for  tihe  adoption  of  such  a  conatruc-  , 
tion  of  the  statute.    The  game  laws  of  Pennsylvania  provide 
that: 

"Any  person  trespassing  on  any  lands,  for  the  purpose  of 
taking  fish  from  any  private  pond,  stream  or  spring,  after  pub- 
lic notice  on  the  part  of  the  owner  or  oocupant  thereof,  such 
notice  being  ported  adjacent  to  such  pond  ♦  ♦  ♦  ;  pro- 
vided, however,  this  section  shall  apply  only  to  such  ponds, 
streams,  or  springs  as  shall  be  used  or  improved  by  the  owners 
or  lessees  for  the  propagation  of  fish  or  game."  Act  June  3, 
1878,  §  21. 

Notwithstanding  the  particular  form  or  character  of  the 
notice  is  not  prescribed  by  the  statute,  the  court  held  that  a  no- 
tice warning,  "All  persons  are  hereby  notified  not  to  trespass 
on  these  lands  or  fish  in  this  pond,  under  penalty  of  the  law," 
is  not  suflBcient,  but  that  the  notice  must  indicate  that  such 
pond  was  a  private  pond,  used  or  improved  for  the  propagation 
of  fish.  Benscoter  v.  lyong,  157  Penn.  St.  209,  216,  218,  224;  27 
Atl.  674;  Reynolds  v.  Com.,  98  N.  Y.  458. 

Another  matter  for  determination  is  whether  such  lands  or 
lands  and  water  were  actually  "used  as  a  private  park  for  the 
purpose  of  propagating  and  protecting  fish,  birds,  and  game," 
as  required  by  the  statute.  The  evidence  is  insuflficient  to  show 
that  the  lands  or  waters  were  used  or  devoted  for  any  such 
purpose,  within  the  true  intent  and  meaning  of  the  statute. 
The  notice  published  in  the  newspaper  is  dated  October  13, 
1893.  The  witness,  Edward  T>ay,  who  is  one  of  the  prosecu- 
tors, testified  that  "they  put  a  rack  in  the  pond  after  putting 
in  carp,  and  it  was  taken  down,  but  tfliey  could  not  find  out 
who  took  it  down;  also,  that  we  have  inclosed  the  marsh  and 
water  for  hunting  purposes."  Hiram  Lay  testified  that  the 
rack  was  put  in  the  channel  about  five  years  ago,  before  the 
notices  were  publisihed.  On  cross-examination,  he  said  that 
the  lake  "has  been  stocked  with  carp.  I  have  sold  leases  to 
parties  to  hunt  on  tihis  land.  There  is  a  party  that  has  leased 
Vol.  XI— 83 
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the  land,  and  haa  the  privilege  to  shoot  and  hunt  there  for  three 
years.  We  have  let  it  to  about  ten  persons  and  ourselves.  We 
only  reserved  the  right  to  shoot  in  the  lake,  bo  that,  if  we  wish- 
ed to,  we  could  take  a  party  in  there  to  shoot.  We  or  they 
"could  permit  any  reasonable  number  to  go  in  there  and  shoot. 
The  company  made  their  own  rules  as  to  whom  they  should 
permit  to  go  and  hunt  in  the  lake."  It  is  to  be  inferred  from 
this  that  the  owners  leased  their  lands  to  a  hunting  or  hunting 
and  fishing  club,  and  thus  devoted  their  lands  to  the  purpose 
of  hunting  and  fishing.  This  is  hardly  consistent  with  the  idea 
of  propagating  and  protecting  wild  birds  or  game.  Indeed, 
there  is  no  evidenice  of  any  act  done  for  the  purpose  of  such 
propagation  and  protection;  and  the  only  evidence  of  any  act 
done  towards  propagating  fish  is  that  lake  or  pond  was  stocked 
with  carp  about  five  years  ago,  but  no  quantity  is  specified. 
This  will  not  do.  That  is  not  a  sufficient  compliance  with  the 
requirements  of  the  statute,  and  the  owners  or  lessees  are  not 
entitled  to  its  protection  against  initerference  with  their  hunt- 
ing and  fishing.  The  main  or  principal  purpose  to  w»hich  the 
lands  and  waters  are  devoted  and  used  is  that  of  hunting  and 
fishing,  and  not  for  the  purpose  of  propaga»ting  and  protecting^ 
fish,  birds,  or  game.  In  a  prosecution  under  the  Pennsylvania 
statute,  the  court,  in  charging  the  jury,  said  that  they  must 
first  inquire  whether  the  pond  was  "used  or  improved  by  the 
owner  for  the  propagaition  of  fish."  "What  evidence  is  there 
that  it  was  so  improved?  What  improvements  for  the  propaga- 
tion of  fish  were  put  upon  this  pond?  Propagation  of  fish 
means  the  increase  and  spread  by  artificial  and  natural  means^ 
by  the  spawn  and  by  the  placing  of  fish  in  the  pond.  Is  there 
any  evidence  that  he  did  anything  to  improve  the  pond  for  that 
purpose?  The  court  does  not  remember  any  evidence  of  that 
kind.  You  will  then  inquire,  also,  whether  it  was  used  by  him 
for  the  propagation  of  fish?  On  that  branch  of  the  case,  what 
was  done?  He  testified  thait  several  years  ago  he  purchased 
and  stocked  this  pond  with  115  black  bass  and  other  sorts  of 
fish,  so  that  it  would  seem  to  a  certain  extent  that  he  stocked 
the  waiter.  The  eridence  is  that  the  fish  did  propagate,  and 
that  there  were  black  bass  and  other  fish  in  the  pond  on  the 
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5th  of  September,  1889,  and  for  a  short  time  before  that.  The 
Btocking  of  this  pond,  and  the  care  which  he  eajs  he  exercised 
over  it  afterwards,  is  perhaps  sufficient  to  warrant  the  jury  in 
finding  that  it  was  used  by  him  for  the  propagation  of  fish.'- 
Upon  appeal,  the  court  observed  that  the  tesftimony  of  the 
plaintiff  was  insufficient  to  warrant  the  jury  in  finding  such 
use  or  improvement  of  the  pond  as  is  necessary  to  bring  the 
case  within  the  statute;  that  it  practically  amounted  to  noth- 
ing. Benscoter  v.  Long  (Penn.  Sup.),  27  Atl.  674.  It  is  true 
that  the  defendant  here  is  not  charged  with  fishing  in  a  private 
pond  or  lake  devoted  and  used  for  the  propagation  and  protec- 
tion of  fish.  Still,  the  decision  quoted  is  not  without  applica- 
cation  to  the  caae  brought  up  for  review.  The  principle  of  that 
adjudication  is  that,  where  a  statute  requires  that  the  lands  or 
lands  and  water  shall  be  used  for  a  specified  purpose, — ^whether 
for  the  propagation  and  protection  of  fish,  or  of  wild  birds  or 
game, — ^tihe  evidence  of  user  for  propagating  purposes  must  be 
ample  and  sufficienri:  to  warrant  a  conviction.  Here  there  is 
but  very  slight  evidence  tending  to  show  that  the  lake  or  pond 
was  used,  or  intended  to  be  used,  for  propagating  fislh,  while 
there  is  no  evidence  whatever  of  any  act  done  for  the  propaga- 
tion of  wild  birds  or  game,  or  for  their  protection  and  preserva- 
ti<m.  The  public  declaration  and  notice  of  the  owners  that 
they  devoted  the  lands  and  waters  for  both  these  purposes  is 
false  as  to  both. 

Appellant  also  contends  that,  even  though  the  proprietors  of 
this  pond  had  actually  devotetf  and  used  the  waters  for  the 
primary  purpose  of  propagating  and  jlroteeting  fish,  they  could 
not  claim  for  it  as  a  private  pond,  under  the  provisions  of  the 
statute;  that,  to  bring  the  case  within  the  statute,  the  whole  of 
Iflie  pond  must  be  so  far  private  property  as  to  confine  therein 
the  fish  with  which  it  is  stocked;  that  the  ownership  of  a  part 
only  of  the  land  covered  by  the  water  is  not  sufficient  to  give 
to  the  whole  water  the  distinctive  character  of  private;  that 
,  the  question  is  not  W'hether  the  complainants  have  rights  which 
may  be  trespassed  upon,  but  is  the  whole  body  of  water  pri- 
vate, within  the  meaning  of  the  statute?  It  is  argued  that 
the  complainants  must  show  exclusive  right  to  fish  in  these 
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waters,  and  this  they  did  not  have,  because  is  appears  that  in 
time  of  high  water  there  are  several  persons  owning  land  in 
the  vicinity  who  have  the  right  to  fish  therein;  then,  again,  a 
portion  of  the.  waters  of  this  pond  enters  into  the  cove  owned 
by  one  Hammond;  the  nature  of  this  body  of  water  is  such  tliat 
the  idea  of  propagating  and  protecting  fish  ie  entirely  out  of  the 
question,  because  at  time  of  high  water  the  identity  of  the  lake 
is  lost,  and  it  becomes  a  part  of  the  river.  There  is  much  to  be 
said  in  favor  of  this  contention  (»ee  Reynolds  v.  Com.,  and 
Benscoter  v.  Long,  supra;  Hill  v.  Bishop,  17  Sui>p.  297);  but 
it  is  unnecessary  for  the  decision  of  this  appeal  to  determine 
the  matter.  Nor  are  we  called  upon  to  determine  whether, 
under  the  provisions  of  the  statute,  this  property  could  be  de- 
voted and  used  as  a  private  park  or  territory  for  the  propaga- 
tion and  protection  of  wild  birds  and  game,  for  there  is  no  evi- 
dence that  it  was  used  for  any  fiuch  purpose,  or  for  tihe  pro- 
pagation of  fish,  subsequent  to  the  publication  of  the  declara- 
tion and  notice. 

Assuming  that  the  conviction  was  legal  and  proper,  the  judg- 
ment is  clearly  erroneous.  The  judgment  imposes  a  fine  of  |10 
and  costs,  amounting  to  J20.91,  and  directs  that  the  defendant 
"stand  committed  until  the  same  shall  be  paid  not  exceeding 
thirty  days."  Such  a  judgment  plainly  violates  the  provisions 
of  section  245  of  the  statute,  above  quoted. 

Judgment  reversed,  and  defendant  discharged. 

HARDIN,  P.  J.,  and  FOLLETT,  J.,  concur.  ADAMS  and 
WARD,  JJ.,  concur  in  result 
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June  5,  1896. 

PEOPLE  V.  FRANCESCO  CASSATA. 

(6  App.  Div.  386.) 

1.  Criminal  law — Motive. 

Where  the  elements  of  a  crime  are  made  out,  it  is  not  necessary  to 
show  motiye. 

2.  Same. 

But,  in  determining  the  truth  of  different  versions  connected 
with  an  alleged  crime,  motive  has  an  important  bearing  and  should 
always  be  considered. 

3.  Appeal — Conflict  of  evidence. 

The  weight  of  evidence  where  there  is  a  conflict,  the  character  of 
the  witnesses  and  their  credibility,  are  questions  within  the  pro- 
vince of  the  jury;  and,  though  the  prosecution  was  outweighed  in 
the  number  of  witnesses,  this  will  not  justify  interference  of  the 
court  with  the  verdict  if  reached  after  legal  instructions  which 
preserved  the  prisoner's  rights. 

4.  Same — Instructions. 

Instructions  which,  read  as  a  whole,  impress  the  jury  with  the 
court's  view  that  the  defense  was  shallow,  suspicious  and  unrelia- 
ble, are  erroneous. 

5.  Same — Burden  of  proof. 

The  burden  of  proof,  in  a  criminal  case,  never  shifts,  and  the  peo- 
ple are  bound  to  make  out  a  case  against  the  prisoner  beyond  a 
reasonable  doubt. 

Appeal  from  a  judgment  convicting  defendant  of  manslaugh- 
ter in  the  first  degree. 

The  indictmen/t  charged  the  defendant  with  having,  on  the 
4th  day  of  Feibruary,  1895,  shot  and  killed  one  Francisco  Barcia. 
The  defense  on  the  trial  was  that  the  sihooting  was  committed 
in  self<lefense,  and  it  was  claimed  by  the  defendant,  who  was 
an  Italian  barber,  that  he,  having  taken  the  part  of  his  brother- 
in-law,  whom  one  Vincenzo  Dorso  claimed  to  have  been  inti- 
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mate  with  his  (Dorso's)  wife,  believed  that  Barcia,  the  deceased, 
who  was  Dorso's  friend,  had  been  sent  by  the  latter  to  kill  him. 
It  was  conceded  thait  the  defendant  shot  and  killed  the  de- 
ceased, and  the  trial  was  mainly  concerned  with  the  plea  of 
self-defen-se.  In  this,  besides  his  own  evidence,  the  defendant 
is  supported  by  six  other  Italians,  who,  while  differing  in  de- 
tails as  to  the  occurrence,  agree  upon  the  point  that  the  de- 
ceased was  the  aggressor.  Their  testimony  is  that  the  de- 
ceased approached  the  defendant  with  a  razor,  the  versions 
differing  as  to  whether  it  was  in  a  partly-opened  case  or  fully 
out  of  the  case  and  open;  that  the  deceased,  being  unsuccessful 
in  his  attempt  to  harm  the  defendant  with  the  razor,  pfe«ed 
his  hand  in  his  hip  pocket,  w<here  a  revolver  was  subsequently 
found ;  that  the  defendant,  seeing  this  movement,  and  believing 
his  life  to  be  in  danger,  being  quicker  than  th^  deceased,  drew 
a  revolver  and  fired;  that  he  then  ran  a  few  steps,  and,  being 
still  followed  by  the  deceased,  turned,  and  fired  the  second  and 
fatal  shot.  It  does  not  appear  that  prior  to  that  time  the  defend- 
ant and  the  deceased  had  quarreled,  or  were  very  well  known  to 
each  other,  the  evidence  justifying  an  inference  that  they  were 
utter  strangers.  The  occurrence  took  place  on  the  afternoon 
of  February  4,  1895,  shortly  after  five  o'clock,  in  Elizabeth 
street,  between  Prince  and  Houston  streets,  and  but  a  short 
distance  from  where  the  deceased  lived. 

The  defendant  testified  that  while  he  was  standing  on  the 
sidewalk  the  deceased,  who  came  from  his  shop,  approached 
him,  and  said:  "*You  take  your  brother-in-law  part,  and  you 
got  to  die  with  your  brother-in-law;'  and  he  pushed  me  back, 
and  pulled  the  razor;  and  then  I  saw  a  man  try  to  grab  him, 
and  he  rtiake  that  man,  because  he  is  bigger  man  than  him, 
for  Barcia  is  about  six  feet  high.  ♦  ♦  ♦  i  saw  the  man  get 
hold  of  Barcia  to  separate  him,  and  he  said,  'Let  go  that  man; 
he  never  do  anything  to  you;'  and  Barcia  say:  'No,  that  ♦  •  ♦ 
got  to  die  to-day.  He  don't  go  home  any  more.'  ♦  ♦  ♦  Then 
ho  tried  to  jump  in  front  of  me,  and  the  time  that  he  tried  to 
jump  in  front  of  me  he  take  the  razor  in  his  hand,  and  put  it 
to  the  otiher  hand,  and  Hien  quick  he  put  his  hand  in  the  back 
yjocket  like  that  (illustrating),  and  just  as  quick  I  put  my  hand 
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in  my  po*cket,  and  I  was  just  too  quick,  and  I  shot  him  twice, 
*  *  *  I  never  saw  Barcia,  and  never  had  any  gith  to  Barcia 
{probably  meaning  quarrel  with  him);  never  in  my  life.  ♦  ♦  ♦ 
I  never  had  a  fig'ht  with  Barcia,  and  that  moment  when  he  as- 
sault me  I  believed  sure  that  Dorso  sent  Barcia  to  kell  me/' 
He  further  testified  that  he  had  heard  of  Barcia's  past  charac- 
ter or  reputation  for  violence,  and  that  when  he  fired  the  shot 
he  believed  that  Barcia  intended  to  kill  him,  and  that  he  fired 
^to  protect  and  defend  himself.  The  witness  Franaone,  after 
stating  that  the  defendant  was  leaning  against  the  wall,  near 
to  an  entran'ce,  testified  that  Barcia  approached  him,  and  said, 
**To-day  I  want  to  kill  you,"  and  that  Cassata  answered,  "I 
have  no  business  with  you,  because  I  don't  know  you."  He 
further  testified:  "Then,  as  I  knew  both  of  them  by  sight,  1 
requested  Barcia,  although  I  did  not  know  him  much,  to  leave 
alone  Cassata;  but  Barcia  the  more  insisted  in  threatening 
Cassata,  and  repeated,  *To-day  I  want  to  kill  you.'  Then  Bar- 
cia, ♦  *  ♦  passing  a  razor  from  the  right  hand  to  the  left, 
pushed  me,  and  then,  spitting  in  the  face  of  Cassata,  said  to 
him,  putting  his  hand  to  his  hip  pocket — said,  *Now,  you  naus- 
eous creature,  loathsome  fellow,  son  of  a  spy,  I  wan»t  to  kill 
you,'  and  in  saying  so  he  put  himself  in  the  position  of  fronting 
Cassata,  and,  saying  that,  Cassata  eftiot  at  him."  That  the  posi- 
tion of  the  deceased's  right  hand  at  the  time  Cassata  shot  him 
was  at  his  right-hand  hip  pocket.  One  Locaeio,  who  was  pass- 
ing through  the  street,  testified  that  he  turned  around,  and  saw 
the  deceased  with  a  razor  in  his  left  hand.  **Then  the  deceased 
continued  to  spit  in  the  face  of  the  living,  while  the  living  one 
said:  'Please  leave  me  alone.  I  have  a  family.  I  have  a 
wife,  and  I  have  also  a  mother,  who  depend  upon  me  for  their 
subsistence.'  The  deceased  said  to  the  living:  'You  may  go 
and  do  the  work  of  spies.'  And,  after  saving  such  words,  he 
spat  into  his  face.  Then  after  spitting,  he  passed  the  razor 
from  one  hand  into  the  other,  and  put  the  free  hand  behind  to 
the  pistol  pocket.  Then,  in  the  moment  after  he  put  his  hand 
to  the  pistol  pocket,  he  again  spat  in  the  face  of  the  accused, 
and  it  was  in  that  moment  that  the  accused  had  resort  to  the 
p;stol."    Another  witness  (Cusimano)  testified:    "I  saw  a  man 
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running  after  another  man,  and  the  other  man  going  ba>ck. 
That  other  man,  I  guess,  is  going  back,  and  the  other  man  have 
something  in  his  hand;  I  think  a  razor,"  which  he  could  not 
use  because  it  was  not  open.  That,  swearing  at  the  defendant, 
tflie  deceased  put  the  razor  in  his  left  hand,  and  his  hand  in  his 
back  pocket,  "and  at  the  same  time  I  heai-d  the  shot,''  and  saw 
the  deceased  fall.  One  Di  Carro  testifies  that  he  was  inside 
his  door,  and  saw  that  the  p^irties  were  engaged  in  a  wordy 
altercation,  but  cx)uld  not  understand  what  they  said.  "Then 
I  saw  tha<t  man  Ilarcia  have  a  revolver  in  his  hand  that  way 
(illustrating).  The  man  Cassata  was  rt^treating;  and  in  a  mo- 
ment I  saw  that  Barcia  changed  hands  with  the  razor.  He 
put  if  from  the  right  hand  to  the  left,  and  tthen  he  brought  his 
right  hand  to  the  back  pockets;  and  I  saw  that  when  Cassata- 
found  himself  with  the  shoulder  at  the  wall,  incapable  of  re- 
treating further,  tlhat  he  shot;  that  he  fired  the  shots,  one  after 
the  other,  in  rapid  succession" 

Ui>on  the  part  of  the  people  the  witnesses  produced  saw  'but 
little  of  the  oecurren-oe  until  after  the  shooting.  One  Mandi, 
a  fourteen-year  old  boy,  was  the  principal  witness.  He  testi- 
fied that  he  was  on  the  W€«t  side  of  Elizabeth  street,  and,  hear- 
ing a  lot  of  people  shouting,  he  looked  across  the  sti^eet  in  time 
to  see  the  first  ^ot  fired;  but  he  saw  nothing  of  the  affair 
before  that  time.  The  defendant  and  deceased  were  then 
about  two  feet  apart,  facing  each  other,  and  the  deceased  was 
epwiking  to  the  defendant.  There  were  a  number  of  people 
gathered  around,  but  the  witness  was  unable  to  say  whether 
there  were  as  many  as  were  in  the  jury  box  or  not.  After  the 
first  sliot,  defendant  ran  out  into  the  street,  and  turned  and  ran 
in  upon  the  sidewalk  again,  tllie  deceased  following  him,  and, 
upon  the  deceased's  putting  his  hand  to  his  hip  pocket,  the  de- 
fer^lnnt  fired  the  second  shot,  and  the  deceased  fell.  After 
tlip  second  shot,  the  defendant  was  going  to  run,  but  looked 
br  \',  and  saw  the  deceased  fall,  whereupon  he  dpopi>ed  hie 
p' "  ol  upon  the  body  of  the  deceased,  buttoned  up  his  coat,  put 
a  c'^^'ir  in  his  mouth,  and  started  to  run  in  the  direction  of 
F'Miston  street,  and  was  arrested  by  a  policeman.  The  witne<ss 
sr   •  no  razor,  and  only  saw  the  revolver  used  by  the  defendant. 
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Jobn  Forella,  a  boy  of  fifteen,  was  just  turning  the  corner  of 
Houston  and  Elizabeth  streets,  when  he  heard  a  shot,  and 
looked  and  saw  the  defendant  and  deceased  standing  about 
two  feet  apart.  The  witness  was  then  about  fifteen  feet  away. 
He  was  frightened,  and  ran  to  get  into  a  saloon,  and  was  within 
^ve  feet  of  the  men  when  the  second  shot  was  fired.  The  pris- 
oner was  then  on  the  sidewalk,  with  his  back  to  the  house,  and 
the  deceased  in  the  gutter.  The  witness  saw  no  other  pistol, 
an-d  saw  no  razor  at  all.  One  Ck>nstantino  was  in  his  grocery 
store  when  he  heard  the  first  shot,  but  did  not  see  the  firing. 
He  then  leaned  over  his  counter,  and  looked  out,  and  oould  see 
the  arm  of  a  man  holding  a  revolver,  but  not  the  whole  body; 
and  while  he  was  looking  the  second  »hot  was  fired.  The  testi- 
mony of  the  two  policemen  who  arrested  the  defendant  was 
to  the  effect  that  when  first  arrested  he  denied  having  shot  the 
deceased,  and  subsequently  at  the  station  house  admitted  it; 
that  from  the  prisoner,  when  arrested,  was  taken  a  five-cham- 
bered revolver  containing  two  exploded  shells  and  three  loaded 
cartridges;  that  they  went  back  with  him  to  where  the  body 
was  lying,  and  in  the  hip  pocket  of  the  deceased  they  found  a 
loaded  revolver,  and  the  top  of  a  razor  case  was  found  at  his 
feet,  and  a  razor  in  the  main  part  of  the  case  was  lying  within 
about  two  feet  of  his  head.  This,  with  testimony  showing  that 
the  deceased  died  from  the  effects  of  the  shooting,  completed 
the  testimony  for  the  people. 

William  F.  Howe,  for  appellant. 

John  D.  Lindsay,  for  respondent,. 

O'BRIEN.  J. — The  failure  of  the  prosecution  to  produce  any 
witnesses  to  show  what  took  place  immediately  preceding  the 
shooting  left  the  question  as  to  whether  it  was  or  was  not  done 
in  self-defense  to  be  determined  by  the  jury  from  the  version 
given  by  the  defendant  and  his  six  witnesses.  Unless  they 
were  entirely  unreliable  and  unworthy  of  belief,  or  their  testi- 
mony on  its  face  bore  the  inherent  marks  of  improbability, 
there  was  seemingly  a  clear  preponderance  of  evidence  to  sup- 
V^f   XI-34 
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port  the  plea  of  self-defense.  According  to  the  testimony  of 
these  witnesses,  which  is  uncontradicted,  it  would  appear  that 
the  defendant,  while  standing  upon  a  public  sti'eet,  was  sud- 
denly aceosted  by  the  deceased,  who,  with  a  razor  in  a  case  or 
partly  open,  approached  him  in  a  threatening  manner,  and, 
after  spitting  in  his  face,  told  him  in  effect  that  he  intended  to 
take  his  life;  that  the  deceased  was  a  stranger  to  the  prisoner, 
iind  that  the  latter  believed  that  this  unprovoked  attack  was  the 
carrying  out  of  a  threat  which  had  been  made  by  one  Dorso, 
with  whom  the  prisoner  had  had  a  quarrel  that  m-orning,  and 
who  had  likewise  threatened  that  he  would  compass  the  pris- 
oner's death.  Having  been  informed  that  the  deceased  was 
looking  for  him,  he  had  some  grounds  for  believing,  from  the 
attitude  and  manner,  accompanied  by  the  aots  as  testified  to, 
with  which  the  deceased  approached  him,  that  unless  he  could 
escape  his  life  was  in  danger.  He  endeavored  to  paeify  the  de- 
ceased by  saying  he  did  not  know  him.  and  had  no  difference 
with  him,  but  this,  instead  of  quieting,  seemed  to  increase,  the 
anger  of  the  deceased,  whidh  was  not  mitigated  even  by  the 
attempt  of  a  third  person,  to  interfere  and  separate  them,  and 
to  dissuade  the  deceased  from  carrying  out  his  repeated  threat 
to  take  the  life  of  the  prisoner.  The  latter  was  near  to  the 
house,  and  the  deceased  was  between  him  and  the  street,  and 
the  change  of  the  defendant's  position,  with  a  view  to  running 
away,  or  removing  his  eyes  from  watching  what  the  deceased 
was  attempting  to  do  with  the  razor,  might  have  given  the  de- 
ceased the  opportunity  to  do  the  very  thing  which  the  prisoner 
wished  to  prevent.  Failing  to  accomplish  his  purpose  with  the 
razor,  because  interfered  witfti,  the  deceased  placed  his  hand 
on  his  right  hip  pocket,  wherein  it  was  subsequently  found  he 
"had  a  revolver,  and  it  was  at  that  moment  that  the  defendant, 
l>elieving,  as  he  says,  that  unless  he  protected  himself,  he 
would  be  shot  by  the  deceased,  reached  for  his  own  pocket,  in 
which  he  also  had  a  revolver,  and,  being  quicker  that  the  de- 
ceased, fired  the  first  shot,  and  then  ran  into  the  street,  where 
according  to  one  of  the  witnesses  for  the  people  and  some  of 
the  defendant's  witnesses,  the  deceased  followed  him,  and, 
fearing  that  he  would  be  overtaken,  he  turned,  and  fired  the 
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second  and  fatal  shot.  It  will  thus  be  seen  that  the  great  pre- 
ponderance of  evidence  seemingly  supported  tihe  defendant's 
version  that  he  endeavored  to  avert  a  quarrel,  and,  upon  fil- 
ing in  this,  and  unable  to  find  a  means  of  esoape,  he  in  ^If-de- 
fen-se  fired  the  first  shot,  and,  upon  then  running  and  being 
pursued  by  the  deceased,  he  turned,  actuated  by  the  same  mo- 
tive of  protecting  his  life,  and  filled  the  second  time.  There  was 
BO  attempt  to  show  that  any  of  the  persons  produced  by  the  de- 
fendant were  not  credible  witnesses;  and  while  they  do  not  all 
agree  exactly  in  the  details  as  to  jui»t  what  was  said,  and  vary 
somewhat  in  their  version  as  to  the  positions  occupied  by  the 
prisonerand  the  deceased,  respectively,  during  their  preliminary 
quarrel,  they  all  agree  on  the  substantial  points  that,  without 
provocation,  the  deceased  was  the  aggressor,  provoking  a 
quarrel,  and  approaching  the  defendant  in  a  manner  and  in 
an  attitude  which  was  some  ground  for  his  belief  that  it  was 
necessary  to  defend  himself.  Nor  do  we  find  any  inherent 
improbability  in  the  defendant's  version.  As  conceded,  the 
deceased  and  defendant  were  uitter  strangers  to  each  other, 
and  we  are  therefore  to  assume  that,  upon  the  deceased's  ap- 
proaching the  defendant  or  moving  in  his  direction,  the  defend- 
ant was  guilty  of  a  wanton,  unprovoked,  and  causeless  murder, 
or  we  must  assume  that  it  was  preceded  by  a  quarrel  such  as 
has  been  detailed,  and  which  led  up  to  the  shooting.  In  addi- 
tion, we  have  the  fact,  which  is  entitled  to  some  weight,  that  the 
defendant  was  a  man  of  peaceable  character,  while  the  de- 
ceased was  a  man  of  violent  and  quarrelsome  disposition ;  and, 
being  a  large,  strong,  well-preserved  man  in  appearance,  he 
was  not  a  person  whom  one  would  be  likely  without  cause  to 
Incite  to  a  quarrel.  The  defendant's  version,  moreover,  is  not 
only  probable,  but  it  alone  furnishes  some  reasonable  motive 
for  shooting,  which  otherwise  is  absent;  for  the  prosecution 
concedes  that  it  is  unable  to  assign  any  motive  for  the  killing, 
and  has  been  unable  to  produce  any  witnesses  directly  assailing 
the  defense.  It  is  true  that,  where  all  the  elements  of  a  crime 
are  made  out,  it  is  not  necessary  to  show  motive.  And  so, 
when  the  people  rested,  after  having  proved  that  the  deceased 
was  shot  by  the  defendant,  the  learned  judge  very  properly 
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held  that,  without  proof  of  motive,  the  defendant  was  put  to  his 
defense.  But  in  determining  the  truth  of  different  versions 
connected  with  the  alleged  crime,  motive  has  an  important 
bearing,  and  should  always  be  oonsid'ered;  because  our  experi- 
ence tells  us  that  people  do  not  ordinarily  cheat  or  steal  or 
murder  without  a  motive,  and  our  first  impulse  when  we  hear 
or  read  of  a  crime  is  naturally  to  seek  for  a  motive.  These 
considerations,  however  weighty,  still  left  the  question  of 
whether  the  plea  of  self-defense  was  made  out  one  for  the  jury. 
The  weight  of  evidenice  where  there  is  conflict,  the  chara'Cter 
of  the  witnesses  and  their  credibility,  are  questions  clearly 
within  the  province  of  the  jury;  and,  though  the  prosecution 
was  outweighed  in  the  number  of  witnesses,  this  would  not 
justify  our  in»terference  with  the  verdict  if  reached  after  legal 
instructions  which  preserved  the  prisoner's  rigihts.  As  said  in 
People  V.  Cigna  rale,  110  N.  Y.  27;  17  N.  E.  135 : 

"It  is  a  cardinal  prin^ciple  in  our  jurisprudence  that  the  jury 
is  the  ultimate  tribunal  for  the  investigation  and  determination 
of  questions  of  fact.  It  is  no  more  the  province  of  an  appellate 
court  than  of  the  court  of  ori^nal  instanee  to  determine  con- 
troverted questions  of  fact  arising  upon  conflicting  evidence. 
Neither  can  lawfully  usurp  the  appropriate  functions  of  the 
jury,  and  neither  can  substitute  its  own  judgment  for  that  of 
the  jury,  where  the  facts  are  reasonably  capable  of  diverse  or 
opposing  inferences." 

We  should  not,  therefore,  upon  the  ground  that  the  verdict 
is  against  the  weight  of  evidence,  set  it  aside. 

Wlu^e,  however,  the  defense  was  so  strongly  suppK>rted,  and 
the  question  of  guilt  so  close,  we  cannot  conclude  that  errors 
in  the  charge  or  in  rulings  upon  evidence  were  harmless. 
Among  others  assigned  as  errors,  our  attention  is  called  by  ap- 
pellant to  that  part  of  the  record  where  the  learned  trial  judge, 
in  commenting  upon  the  defendant's  testimony  that  he  (defend- 
ant) saw  a  man  trying  to  grab  the  deceased,  said: 

"That  man  has  not  been  produced  liere.  There  is  no  evidence 
whatever,  excepting  the  defendant's  statements  regarding  that 
man.  The  defendant  testified:  'I  saw  the  man  get  hold  of 
Barda,  to  separate  him,'  and  he  said,  'Let  go  that  man;   he 
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never  dW  anything  to  you/  and  Barcia  said :  'No,  that  ♦  ♦  ♦ 
got  to  die  to-day.  He  don't  go  home  any  more/  Of  course, 
if  the  man  who  interfered — if  he  did  interfere,  and  if  there  was 
such  a  man — was  brought  forward,  and  was  put  on  the  wit- 
ness stand,  and  if  he  told  the  jury  wtuat  has  been  testitied  to 
here  by  the  defendant,  it  would  aid  you  very  much  in  arriving  at 
a  determination  of  this  ca»e,  and  would  very  much  enlighten 
your  understanding  of  the  circumstances,  because,  if  there  was 
suoh  a  man,  and  if  he  tried  to  separate  the  defendant  and  the 
deceased,  and  said,  'Let  go  that  man ;  he  never  did  anything 
to  you,'  why  it  follows,  gentlemen,  that  some  third  party  came 
in  between  this  defendant  and  the  deceased,  and,  this  defend- 
ant having  heard  the  threat  of  the  deceased,  and  having  seen 
the  deceased  armed  with  a  dangerous  weapon,  a  razor,  and  this 
defendant  having  testified  that  he  had  knowledge  of  his  repu- 
tation for  violence,  it  Is  for  you  to  say  whether  this  defend- 
ant, being  innocent  of  any  quarrel  with  the  deceased,  being 
innocent  of  any  wrong  himself,  being  without  evil  himself, 
believed  his  life  to  be  in  danger,  and  that  diinger  could  not  be 
avoided.  I  charge  you  that,  if  tHiis  third  person  were  present, 
and  he  interfered  in  behalf  of  the  defendant,  and  expostulated 
with  Barcia,  and  then,  on  a  public  street,  an  opportunity  was 
presented  to  this  defendant  to  avoid  a  quarrel  or  to  discontinue 
a  quarrel  and  to  retreat  and  escape  or  go  away  from  the  scene 
with  safety  to  himself  he  was  bound  to  do  so.'' 

From  this  instruction  the  jury  could  not  have  been  impressed 
with  the  view  which  the  learned  trial  judge  undoubtedly  enter- 
tained,— that  there  was  no  evidence  that  a  third  man  interfered 
between  the  defendant  and  the  deceased,  or  of  the  defendant's 
having  endeavored  to  retreat  to  avoid  the  quarrel.  He  evident- 
ly, for  the  moment,  had  forgotten  the  testimony  of  Fran:^one 
that  he  interfered  between  the  parties,  as  well  as  that  of  the 
witness  Locacio,  who  states  that  he  saw  Franzone  endeavoring 
to-  separate  them.  And,  in  addition  to  the  defendant's  testi- 
mony, we  have  the  evidence  of  two  witnesses  that  the  deceased 
had  driven  the  defendant  up  against  the  wall,  and  that  at  the 
time  further  retreat  was  impossible;  and  that,  when  the  op- 
I>ortunity  was  present,  and  before  firing  the  second  or  final 
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ehot,  he  endeavored,  by  running  away,  to  escape  the  deceased. 
Whether  credible  or  not,  the  defendant  was  entitled  to  the 
benefit  of  the  testimony  addu-ced,  and  its  value  was  entirely  a 
question  for  the  jury  While  it  is  no  doubt  the  right  and  duty 
of  the  trial  judge  to  summarize  the  testimony,  and  endeavor 
to  present  it  in  such  a  form  to  the  jury  that  they  can  have  all 
the  questions  bearing  thereon  before  them,  a  statement  by  him^ 
in  effect,  that  there  was  no  evidence  but  the  defendant's  upon 
two  salient  questions,  when  such  in  fact  existed,  could  not  but 
be  prejudicial  to  the  prisoner.  That  the  defendant  had  any 
quarrel  with  or  grievance  against  the  deceased  was  not  shown^ 
and  there  was,  therefore,  an  absence  of  proof  of  motive  upon 
the  defendant's  part  to  kill  Barcia;  and,  the  fact  of  the  killing 
being  conceded,  if  the  other  ingredients  of  the  crime  were  estab- 
lifithed  as  already  said,  motive  was  unimportant.  But  the  de- 
fense to  what  otherwise  would  appear  to  have  been  a  wanton, 
unprovoked  killing  wa«  attempted  to  be  furnished  by  the  de- 
fendant's testimony  and  that  of  his  other  witnesses  as  to  the 
manner  in  which  he  was  assaulted,  and  the  belief  he  was  under 
as  to  the  reason  which  actuated  the  deceased  in  making  the  at- 
tack, namely,  tihe  'belief  that  Dorso  had  incited  the  deceased  to 
kill  him;  and,  after  testimony  showing  that  on  that  day  he  had 
been  informed  that  the  deceased  was  looking  for  him  the  de- 
fendant endeavored  to  show  what  occurred  between  himself 
and  Dorso,  which,  in  addition  to  other  circumstances  detailed,, 
induced  his  belief  in  the  deceased's  murderous  intent.  Not- 
withstanding the  exclusion  of  the  evidence  thus  offered  of  what 
occurred  between  the  defendant  and  Dorso,  the  learned  trial 
judge  thus  commented  upon  the  absence  of  testimony  on  this 
point: 

'^here  is  absolutely  no  evidence  that  there  was  any  connec- 
tion between  Dorso  and  Rarda,  the  deceased,  or  that  Barcia 
and  Dorso  had  any  communication  about  this  defendant.  There 
is  absolutely  no  evidence  of  that;  nor  is  there  any  evidence 
whatever  to  show  on  what  grounds  this  defendant  based-  his 
belief  that  Dorso  had  sent  Barcia  to  kill  him;  and  I  charge  you 
that  the  mere  statement,  the  arbitrary  statement  of  a  defend- 
ant, pleading  justifiable  homicide  as  a  defense  for  the  taking 
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of  human  life,  that  he  believed  that  the  deceased  was  going 
to  kill  him,  is  not  sufficient  before  a  jury,  unless  he  assigns 
flome  grounds  upon  which  to  rest  his  belief,  and  upon  which  a 
jury  can  pass,  as  to  whether  they  be  reasonaible  or  un'reason- 
able." 

While  great  latitude  and  discretion  must  necessarily  rest 
with  the  trial  judge  in  commenting  upon  evidence  in  his  oharge 
to  the  jury,  the  rule,  as  stated  in  Sindram  v.  People,  88  N.  Y. 
196,  has  been  often  cited  with  approval,  that: 

"It  is  desirable  that  the  court  should  refrain  as  far  as  possi- 
ble from  saying  anything  to  the  jury  whiclh  might  influence 
them  either  way  in  passing  upon  the  controverted  questions 
of  fact,  and  perhaps  comments  on  the  evidence  might  be  carried 
so  far  as  to  afford  ground  for  assigning  error." 

It  would  serve  no  useful  purpose  to  quote  further  from  the 
instructions  given  to  the  jury,  because,  read  as  a  whole,  they 
couM  not  but  have  impressed  the  jury  with  the  court's  view 
that  the  defense  was  shallow,  suspicious,  and  unreliable.  And 
this  course,  we  think,  should  always  be  avoided,  because  it  is 
likely  to  prevent  the  jury  from  determining,  as  is  their  province, 
upon  their  own  responsibility,  controverted  questions  of  fact. 
But,  passing  from  the  facts  to  the  law,  in  speaking  of  reason- 
able doubt,  the  learned  trial  judge  said : 

"You  must  hold  the  scales  fairly  and  evenly,  and  you  must 
bear  in  mind  that  of  the  two  men  engaged  in  that  transaction 
one  of  them  speaks  for  himself,  while  the  other's  voice  is  stilled 
in  death;  that  that  death  was  caused  by  this  defendant;  and 
that  it  is  for  this  defendant  to  show  and  to  satisfy  you  beyond  u 
reasonable  doubt  that  the  act  was  justifiable,  under  the  rules 
of  law  which  you  have  heard." 

It  is  a  settled  rule  of  law  that  the  burden  of  proof  in  a  crim- 
inal case  never  shifts,  and  the  people  are  bound  to  make  out  a 
case  against  the  prisoner  beyond  a  reasonable  doubt.  In  Peo- 
ple V.  Riordan,  117  N.  Y.  71;  22  N.  E.  455,  Andrews,  J.,  writ- 
ing the  opinion,  said: 

"The  rule  that  in  criminal  cases  the  defendant  is  entitled  to 
the  benefit  of  a  reasonable  doubt  applies  not  only  to  the  case 
as  m^de  by  the  prosecution,  but  to  any  defense  interposed." 
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And  in  the  same  case,  at  general  term  (3  N.  Y.  Supp.  774), 
Mr.  Justice  Martin,  writing  the  opinion,  said: 

"It  seems  to  us  quite  clear  that  by  this  the  jury  was  led  to 
understand  that  tlhe  burden  of  proof  rested  upon  the  defendant 
to  establish  the  fact  that  he  killed  the  deceased  while  acting 
in  self-defense,  and  that  he  was  required  to  establish  that  fact 
beyond  a  reasonable  doubt,  or  at  least  by  a  fair  preponderance 
of  evidence.  The  tendency,  and  we  think  the  natural  result 
of  this  portion  of  the  charge  was  to  inspire  in  the  minds  of  the 
jury  the  belief  that  when  the  people  had  established  a  prima 
facie  case  by  proving  the  killing  of  the  deceased,  that  the  law 
then  imposed  upon  the  defendant  the  burden  of  satisfying  them 
affirmatively  that  he  acted  in  self-defense.  The  vice  of  this 
charge  rests  in  the  fact  that  by  it  the  obligation  of  showing 
affirmatively  that  the  homicide  was  committed  under  such 
circumstances  as  to  excuse  or  justify  it  was  imposed  upon  the 
defendant;  while  under  the  authorities  in  this  state  the  burden 
of  proving,  not  only  that  a  human  being  has  been  killed,  but 
also  that  the  killing  was  perpetrated  under  such  circumstances 
as  constituted  the  crime  charged,  is  imposed  upon  the  prosecu- 
tion, and  the  burden  of  establishing  and  maintaining  those 
facts  remains  with  the  prosecution  throughout  the  case." 

And  in  People  v.  Hill,  49  Hnn,  432;  3  N.  Y.  Supp.  564,  it  was 
said: 

"The  burden  of  proving  that  the  act  complained  of  was  com- 
mitted under  such  circumstances  as  to  constitute  a  crime  is 
never  changed.  It  always  rests  upon  the  prosecution;  and  if, 
upon  the  whole  evidence  upon  both  sides,  a  reasonable  doubt 
exists  as  to  the  guilt  of  the  defendant,  he  is  entitled  to  the  bene- 
fit of  it.  We  think  the  charge  of  the  learned  judge  in  this 
case  is  directly  in  conflict  with  the  rule  just  stated,  and  that 
for  such  error  the  judgment  and  conviction  in  this  case  must 
be  reversed." 

Without  discussing  the  other  exceptions  relied  upon,  we 
think,  upon  an  examination  of  the  entire  record,  that  the  de- 
fendant is  entitled  to  a  new  trial,  and  the  judgment  of  convic- 
tion is  accordingly  reversed,  and  a  new  trial  ordered. 
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VAN  BRUNT,  P.  J.,  and  BARRETT  and  RUM&EY,  JJ., 
concur.    INGRAHAM,  J.,  concurs  in  result. 

NOTE    ON    "BURDEN    OP    PROOP.*^ 

Burden  of  proving  that  killing  was  neither  justifiable  nor  excusable 
remains  with  the  people  throughout  the  case.  People  ▼.  Hill,  49  Hun, 
432;    19  S.  R.  670. 

Burden  of  proving  the  crime  rests  with  prosecution.  People  v.  Rior- 
dan,  19  S.  R.  35;  People  v.  Benedict,  46  id.  286;  21  Supp.  61;  People  v. 
Owens,  148  N.  Y.  648. 


April  17,  1896. 

PEOPLE  ex  nel.    JOSEPH  STURGIS  v.    JOHN  FALLON, 

.Warden,  etc 

(4  App.  Div.   76.) 

1.  Gaming — ^Bookmaking. 

Where  a  clerk  walks  up  and  down,  following  his  employer  who 
makes  the  bets,  and  records  them  as  they  are  made,  this  is  not  oc- 
cupying any  place  upon  the  grounds  for  the  purpose  of  recording 
bets  or  wagers  within  the  meaning  of  section  351  of  the  Penal  Code. 

2.  Constitutional  law — Violation. 

Section  17,  chapter  570  of  1895,  is  not  unconstitutional  in  that  it 
does  not  violate  section  9,  article  1  of  the  Constitution. 

Appeal  from  an  order  discharging  the  relator  on  a  writ  of 
habeas  corpus. 

John  D.  Lindsay,  Noah  Davis,  and  Benjamin  Steinhardt,  for 
appellant. 

•      Elihu  Root,  J.  S.  Auerbach,  and  Delancey  Niooll,  for  re- 
spondent. 

RUMSEY,  J.— In  the  month  of  November,  1895,  complaint 
was  made  to  one  o£  the  city  magistrates  that  the  relator  Stiirgis, 
Vol.  XI— 35 
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was  guilty  of  violating  section  351  of  the  Penal  Code;  and 
thepeui)on,  upon  information  having  been  laid  before  the  mag- 
istrate, he  issued  a  warrant  for  the  arrest  of  Sturgis  for  the 
crime  complained  of.  Sturgis  was  arraigned  before  the  magis- 
trate, and  an  examination  was  had,  as  the  result  of  which  it 
was  determined  that  there  was  probable  cause  to  believe  that 
he  was  guilty  of  violating  section  351  of  the  Penal  Code,  and 
he  was  committed  to  the  city  prison  to  await  the  action  of  the 
grand  jury  upon  the  charge  made  against  him.  He  sued  out 
this  writ  of  habeas  corpus,  and  upon  the  return  to  the  writ  the 
court  issued  a  writ  of  certiorari,  directed  to  the  city  magistrate* 
who  in  his  return  transmitted  to  the  court  all  the  papers  upon 
which  the  warrant  of  commitment  was  issued.  The  court  of 
oyer  and  terminer,  upon  consideration  of  all  the  papers,  de- 
termined that  there  was  no  reasonable  ground  to  believe  that 
Sturgis  was  guilty  of  the  crime  of  which  he  was  accused,  be- 
cause the  acts  done  did  not  constitute  a  crime,  and  dischai^ed 
him  from  imprisonment.  From  the  order  discharging  him, 
this  appeal  is  taken. 

The  facts  are  that  Sturgis  was  the  clerk  of  one  Jones.  On 
the  day  in  question,  the  24th  of  October,  he  went  with  Jones  to 
the  Morris  Park  race  track,  which  was  a  race  course  an thorizeiT 
by,  and  entitled  to  the  benefits  of,  chapter  570  of  the  Laws  of 
1895,  where  there  was  about  to  take  place  a  running  race,  which 
was  held  pursuant  to  section  3  of  that  statute.  Sturgis,  fol- 
lowing Jones  about  the  track,  recorded  in  a  book  which  he  had 
for  that  purpose  a  number  of  bets  which  Jones  had  made  with 
people  whom  he  knew.  This  was  the  act  of  which  he  was  ac- 
cused, and  this  was  the  act  which  the  city  magistrate  held  to 
constitute  a  crime.  The  thing  which  Sturgis  did,  as  we  have 
seen,  was  to  record  bets  or  wagers  upon  certain  horses,  which 
Jones  had  made.  He  did  nothing  else.  It  is  quite  clear  to  us 
that  he  cannot  be  said  to  have  been  guilty  of  bookmaking.  Nor 
can  it  be  said  that  he  occupied  any  place  upon  the  grounds  for 
the  purpose  of  recording  bets  or  wagers,  within  t^e  terms  of 
section  351  of  the  Penal  Ck>de.  He  walked  up  and  down,  fol- 
lowing his  employer,  who  made  the  bets,  and  recorded  them  as 
they  were  made.    This  is  not  the  occupying  of  any  place  with 
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books,  papers,  and  apparatus,  or  paraphernalia,  for  the  pur- 
pose of  registering  bets  or  wagers,  within  the  provisions  of  that 
statute.  The  only  thing  he  did,  therefore,  was  to  record  or 
register  bets.  He  made  no  bet  himself.  This  act  of*  his  was 
punishable  by  section  351  of  the  Penal  CJode  in  every  case 
**exeept  when  another  penalty  is  provided  by  law."  Sturgis 
claimed  that  his  ca«e  was  within  the  exception,  because  sec- 
tion 17  of  chapter  570  of  the  Laws  of  1895  an  exclusive  penalty 
had  been  provided  by  law  for  the  registering  or  recording  of 
any  bet  or  wager  on  the  result  of  any  contest  of  speed  of  horsee, 
•and  that,  being  within  the  provisions  of  that  law,  he  was  there- 
by relieved  from  the  penalty  imposed  by  section  351  of  the 
Penal  Code  The  answer  made  by  the  people  to  this  conten- 
tion is  that  section  17  of  chapter  570  of  the  Laws  of  1895  is 
unconstitutional,  because  it  violates  section  9  of  article  1  of 
the  constitution.  That  section,  so  far  as  it  applies  to  this  case, 
is  as  follows: 

"Nor  shall  any  lottery  or  the  sale  of  lottery  tickets,  pool- 
selling,  bookmaking  or  any  other  kind  of  ganubling  hereafter 
be  authorized  or  allowed  within  this  state;  and  the  legislature 
shall  pass  appropriate  laws  to  prevent  offenses  against  any  of 
the  provisions  of  this  section." 

Before  that  provision  of  the  constitution  took  effect,  it  was 
clearly  within  the  province  of  the  legislature  to  forbid  the  mak- 
ing of  bets  upon  races,  or  even  the  recording  of  such  bets,  and 
that  they  had  already  done.  The  registering  of  theee  bets, 
and  indeed  the  betting  itself,  was  not  a  violation  of  the  common 
law,  and  it  only  became  unlawful  when  the  legislature  by 
statute  forbade  it;  and  therefore,  up  to  the  time  when  the 
constitutional  amendment  was  passed,  the  legislature  had  full 
j)Ower  over  the  matter.  When  the  constitution  took  effect,  it 
plainly  became  the  duty  of  the  legislature  to  pass  such  acts  as 
to  them  should  seem  proper  to  prevent  these  offenses.  This 
they  undertook  to  do  by  the  amendment  of  section  351  of  the 
Penal  Oode,  and  by  the  passage  of  section  17  of  dhapter  570 
of  the  Laws  of  1895.  These,  having  been  passed  at  the  same 
time,  are  to  be  read  together,  and  it  seems  to  us  that  they  con- 
stitute a  well-arranged  and  consistent  scheme  for  the  preven- 
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tion  of  the  acts  whieh  are  specified  in  section  9  of  article  1  of 
the  constitution.  It  must  be  remembered  that  the  evil  which 
the  people  aimed  at  in  passing  that  constitutional  amendment 
was  the  sale  of  lottery  tickets,  the  establishment  of  lotteries^ 
and  pool-selling  and  book-making,  which  had  been  conducted 
so  generally,  and  under  such  circumstances,  as  to  become  a 
grave  public  evil.  Other  forms  of  gambling,  to  be  sure,  are 
mentioned,  not  particularly,  because  the  people  deemed  it  un- 
necessary to  put  a  constitutional  prohibition  upon  other  forms 
of  gambling,  for  the  legislature  had  already,  by  stringent  laws, 
taken  steps  to  do  that,  but  because,  as  is  evident  from  the  de- 
bates in  the  convention,  it  was  intended  that  no  opening  should 
be  left  by  which  anybody  who  desired  to  pursue  the  business 
of  book-making  or  x>ool'Selling  in  some  other  way  than  had 
been  pursued  before  could  be  able  to  do  so,  and  thereby  evade 
the  constitutional  prohibition.  For  the  purpose  of  carrying 
into  effect  that  intention,  it  wa«  thought  necessary  for  the  leg- 
islature to  make  stringent  laws  to  prevent  the  particular  acts 
which  were  aimed  at.  But  the  penalty  to  be  imposed  upon 
these  particular  acts  was  entirely  within  the  discretion  of  the 
legislature.  It  ie  for  that  body  always  to  prescribe  the  extent 
to  whieh  they  will  go  in  punishing  any  particular  act,  or 
whether  or  not  a  particular  act  shall  be  prescribed  as  a  crime. 
In  re  Bayard,  25  Hun,  546.  In  doing  that,  of  course,  they  may 
take  into  consideration  the  gravity  of  the  particular  offense; 
and  it  would  be  perfectly  proper  also  to  consider  the  circum- 
srtances  under  which  the  act  was  done,  for  an  act  done  under 
one  set  of  circumstances  may  constitute  a  serious  offense,  while 
under  other  circumstances  it  might  be  no  offense  at  all,  or  at 
most  a  very  venial  one.  This  waa  evidently  the  view  of'  the 
legislature.  They  forbade,  under  serious  penalties,  the  occupy- 
ing of  a  place  for  the  purpose  of  recording  bets,  because  ex- 
perienoe  had  shown  that  that  was  one  of  the  incidents  of  pool- 
selling  and  book-making,  and  if  that  was  prohibited  pool-sell- 
ing and  book-making  would  thereby  become  much  more  diffi- 
cult. They  also  forbade  the  recording  or  registering  of  bets 
or  wagers,  and  imposed  upon  thtit  the  same  penalty  as  they 
had  done  upon  book-making,  whei^  it  was  done  under  peculiar 
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circnmfftances.  But,  as  any  one  can  see,  there  are  circum- 
crtances  under  which  a  bet  may  be  recorded  without  any  very 
serious  harm  coming  from  it;  and  so  the  legislature  eyidently 
thought,  and  therefore  they  provided  that  the  acts  which  were 
forbidden  by  section  351  should  be  punished  as  therein  pre- 
scribed, except  when  another  penalty  was  provided  by  law. 
This,  of  course,  they  had  the  right  to  do,  because  the  particular 
penalty  which  should  be  provided  for  any  act  must  be  clearly 
within  the  discretion  of  the  legislature.  If  we  turn  now  to  sec- 
tion 17  of  chapter  570  of  the  Laws  of  1895,  we  see  that  it  pro- 
vides that  where  one,  upon  a  race  course  entitled  to  the  bene- 
fits of  that  act,  records  a  bet  or  wager  upon  a  contest  of  speed 
of  horses,  he  is  to  forfeit  the  value  of  any  money  or  property  so 
wagered,  to  be  recovered  in  a  civil  action  by  the  person  with 
whom  the  wager  is  made.  The  act  further  provides  that  that 
penalty  is  exclusive  of  all  other  penalties  prescribed  by  law. 
If  that  act  is  effective,  there  is  no  question  that  it  relieves  the, 
relator  from  the  penalty  imposed  by  section  351  of  the  Penal 
Ck)de  for  the  act  which  he  did,  and  takes  it  out  of  the  list  of 
crimes,  and  prescribes  for  it  only  a  civil  penalty,  so  that  he 
could  not  be  indicted  for  doing  it.  Upon  an  examination  of 
the  provision,  it  is  clear,  in  the  first  place,  that  it  does  not  au- 
thorize or  allow  betting  or  wagering.  On  the  contrary,  it  pre- 
scribes a  penalty  for  it,  and  therefore,  to  that  extent,  it  certainly 
is  not  obnoxious  to  the  constitutional  prohibition.  The  duty 
of  the  legislature  was  to  pass  appropriate  laws  to  prevent  the 
offenses  aimed  at.  It  was  for  them  to  say  what  laws  were 
appropriate  for  that  purpose,  and  when  they  have  exercised 
their  discretion  in  that  regard  the  courts  are  not  at  liberty  to 
put  themselves  in  the  place  of  the  legislature,  and  say  that, 
as  some  other  i)enalty  might  be  more  effective  in  preventing 
the  act,  therefore  the  prescribed  penalty  is  not  appropriate. 
Cooley,  Const.  Lim.,  49,  50.  The  whole  matter  was  within  the 
control  of  the  legislature.  So  long  as  it  passed  no  law  to  permit 
or  authorize  the  making  of  bets  or  wagers,  it  was  at  liberty  to 
do  whatever  it  saw  fit  by  way  of  preventing  them.  It  mi«cht 
make  them  crimes,  or  it  might  content  itself  with  imT>ofin'n<r 
civil  liabilities  for  them.     But  whatever  it  saw  fit  to  do  in  the 
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matter  was  clearly  within  its  own  discretion,  and  cannot  be 
reviewed  by  the  courts.  It  is  not  necessary  for  us  to  consider 
whether  the  provisions  of  section  17  of  chapter  570  of  the  Laws 
of  1895  are  as  effective  as  some  other  penalties  might  be  to  pre- 
vent the  acts  forbidden  by  the  constitution.  All  that  we  can 
say  is  that  it  was  within  the  discretion  of  the  legislature  to  say 
to  what  extent  they  would  go  in  preventing  an  act  when  done 
under  certain  circumstanices,  and  when  they  have  exercised 
their  discretion  the  courts  have  nothing  to  do  with  the  way  in 
which  it  has  been  done.  Taking  this  view  of  the  case,  as  we 
mu«rt,  our  conclusion  must  be  that  the  acts  of  Stuj^gis  which 
were  the  subject  of  the  penalty  prescribed  by  section  17  of 
chapter  570  of  the  Laws  of  1895  were  subject  to  no  other  pen- 
alty, because  the  statute  makes  that  penalty  exclnsive^  and 
therefore  he  was  not  guilty  of  a  crime;  and  the  court  of  oyer 
and  terminer,  in  discharging  him  from  imprisonment,  was 
right  and  its  order  must  be  affirmed. 

Order  affirmed. 
!     All  concur.  { 

\\ 

'.!  NOTE     ON     "POOL-SELLING     AND    BOOK-MAKINQ.** 

Chapter  479  of  1887,  in  so  far  as  it  purported  to  authorize  pool-selling, 
was  held  to  be  repugnant  to  the  prohibition  of  lotteries  in  section  10,  art. 
1,  State  Constitution.    Irving'  v.  Britton,  8  Misc.  201;  58  S.  R.  840. 

Whether  chap.  479  of  1887  is  operative  to  legalize  book-making  was  a 
question  presented  and  argued  by  counsel,  but  not  decided  by  the 
court  in  Irving  v.  Britton,  8  Misc.  201;  58  S.  R.  836.  It  was  intimated 
that,  as  the  statute  does  not  purport  to  validate  book-making,  but  only 
exempts  it  from  the  operation  of  sections  351,  352  of  Penal  Code,  the  il- 
legality is  obvious  and  inevitable  from  the  provisions  of  R.  S.  against 
betting  and  gaming.    See  §  1  of  1  Edm.  St.  614. 

But,  by  sections  351,  352  of  Penal  Code,  pool-selling  and  book-making 
on  a  horse  race  are  denounced  as  crimes  and  punished  by  imprisonment. 
Irving  V.  Britton,  8  Misc.  201;    58  S.  R.  840. 

Chapter  479  of  1887  was  amended  by  chap.  469  of  1893,  which  was  in- 
tended to  revise  and  consolidate  the  existing  statutes  upon  the  subject 
of  pool-selling  and  book-making.  People  v.  Cleary,  13  Misc.  546;  70 
S.  R.  209. 

Section  351  of  Penal  Code,  in  so  far  as  it  made  pool-selling  at  horse 
races  a  misdemeanor  was  impliedly  repealed  by  chap.  479  of  1887,  as 
amended  by  chap.  469  of  1893.  People  v.  Cleary,  13  Misc.  546;  70  S.  R. 
209. 
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Chapter  479  of  1887,  as  amended  by  chap.  469  of  1893,  was  impliedly 
repealed  by  sec.  9,  art.  1,  Beyised  Constitution,  which  without  exception 
forebade  pool-selling  within  the  state.  People  v.  Cleary,  13  Misc.  546; 
70  S.  B.  209. 


April  17,   1896. 

PEOPLE  ex  rel.  SAMUEL  B.  LAWRENCE  v.  JOHN  FAL- 
LON, aB  Warden,  etc 

(4  App.  Div.  82.) 

1.  Lotteries — Horseraces. 

Where  entrance  money,  when  paid  to  the  association,  becomes 
the  absolute  property  of  the  association,  and  the  premium  or  prize 
which  is  to  be  paid  to  the  winner  is  contributed  by  the  association 
and  amounts  to  a  certain  sum,  without  regfard  to  the  number  of 
horses  which  enter  for  the  race  or  to  the  amoimt  of  the  entrance 
fees,  such  arrang'ement  is  not  contriving  a  lottery  within  the  pro- 
hibition of  section  323  of  the  Penal  Code. 

2.  Same — ^Pool-sellinp:  and  Book-makinf?. 

The  originator  of  the  scheme  is  not  guilty  of  pool-selling  or  book- 
making,  within  section  351  of  the  Penal  Code.  ^ 

8.  Same — Act  of  1895. 

The  Act  of  1895  clearly  legalizes  the  running  of  horses  for  purses 
which  are  contributed  by  the  association  upon  whose  tracks  the 
race  is  to  take  place,  but  which  are  not  contributed  by  the  persons 
who  participated  in  the  race. 

4.  Same. 

The  fact  that  the  owner  of  each  horse,  who  proposes  to  compete 
in  the  race,  is  required  to  pay  an  entrance  fee,  does  not  make  the 
transaction  a  bet  or  a  gambling  transaction. 

C.  Constitutional  law — Aet  of  1895. 

So  much  of  chap.  570  of  1895,  as  gives  to  corporations  organized 
under  section  3  the  right  to  have  race  meetings  and  to  contribute 
purses,  prizes  or  premiums  to  be  contested  for  at  those  races  by 
the  owners  of  horses,  is  constitutional. 
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Appeal  from  an  order  discharging  the  relator  from  imprison- 
ment. 

John  D.  Lindsay,  Noah  Davis,  and  Benjamin  Steinhardt,  for 
appellant. 

Elihu  Root,  J.  S.  Auerbach,  and  Delan-cey  Niooll,  for  respond- 
ent. 

RUMSEY,  J. — The  relator  was  arrested  upon  three  separate 
charges :  The  first,  of  the  violation  of  section  323  of  the  Penal 
Code;  the  second,  of  the  violation  of  section  351;  and  the  thirds 
of  the  violation  of  section  352  of  the  same  law.  Ui>on  being 
arraigned  before  the  magistrate  upon  the  charges  againsit  him, 
he  waived  examination,  and  was  committed  to  the  city  prison, 
to  await  the  action  of  the  grand  jury,  upon  the  presentment  for 
the  crime  of  which  he  was  accused.  He  then  sued  out  this  writ 
of  habeas  corpus,  claiming  that,  upon  the  facts  as  they  existed 
and  as  they  are  conceded  to  be  in  the  case,  he  was  not  guilty 
of  any  crime.  Upon  the  return  of  the  writ  of  habeas  corpus, 
a  writ  of  certiorari  was  granted,  and  all  the  papers  upon  which 
the  warrants  against  the  relator  had  been  issued  were  returned 
to  the  court  of  oyer  and  terminer  by  the  committing  magis- 
trate, and  thereupon,  after  a  hearing,  the  relator  was  dis- 
charged. From  the  order  discharging  him,  this  appeal  is 
taken. 

The  facts  which  are  alleged  to  constitute  the  crime  by  virtue 
of  which  the  relator  was  arrested  are  not  in  dispute.  They 
are,  substantially,  that  the  relator  and  others  are  oflBcers  of  an 
association  called  the  Westchester  Racing  Association,  which, 
il  is  conceded,  is  organized  pursuant  to  the  provisions  of  chap- 
ter 570  of  the  Laws  of  1895.  It  is  stated  in  the  information 
and  the  accompanying  affidavits  that  these  officials  had  an- 
nounced their  intention  and  that  of  the  association  to  hold  a 
public  race  meeting,  at  which  certain  races  were  to  take  place. 
In  one  of  these,  known  as  the  "Withers'  Stakes,"  the  owners  of 
all  horses  of  a  certain  age  were  permitted  to  compete  for  a 
purse  of  ?3,500  to  be  furnished  by  the  association,  of  which 
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the  winning  horse  received  a  certain  proportion,  and  the  second 
and  third  horses  a  smaller  sum.  Any  owner  of  horses  of  the 
proper  age  could  enter  his  horse  for  such  race,  paying  to  the 
association  a  sum  of  money,  known  as  "entrance  money."  This 
money,  when  paid  to  the  association  became  the  absolute  prop- 
erty of  the  association,  and  the  premium  or  prize  which  waa  to 
be  paid  to  the  winner  was  contributed  by  the  asisociation,  and 
amounted  to  a  certain  sum,  without  regard  to  the  number  of 
horse«  which  entered  'for  the  race  or  to  the  amount  of  the  en- 
trance fees.  The  entrance  fees  which  were  contributed  by  the 
horse  owners  who  intended  to  participate  in  the  races  were 
paid  into  the  general  treasury  of  the  association,  and  became  a 
part  of  its  general  assets,  and  the  association  assumed  an  ab- 
solute obligation  to  pay  out  of  its  general  funds  the  amount  of 
|3,500,  to  be  divided  between  the  first,  second,  and  third  horses 
in  the  race.  The  race  was  to  be  conducted  in  the  usual  way, 
and  under  the  rules  which  were  prescribed  by  racing  associa- 
tions. It  was  conceded  tihat  the  race  did  take  place  under  the 
direction  of  the  relator  and  others,  as  officers  of  the  Westches- 
ter Racing  Association.  Upon  this  state  of  facts,  it  is  insisted 
by  the  people  that  the  relator  is  guilty  of  the  several  crimes 
described  in  the  three  different  warrants  upon  whioh  he  was. 
arrested,  or  of  one  of  them. 

If,  by  the  first  warrant,  which  accuses  the  relator  of  a  viola- 
tion of  section  323  of  the  Penal  Code,  it  was  intended  to  charge 
that,  by  taking  part  in  establishing  this  race,  he  was  guilty  of 
contriving,  or  assisting  in  contriving,  a  lottery,  within  section 
323  of  the  Penal  Code  and  subsequent  sections,  that  contention 
clearly  cannot  be  maintained.  A  "lottery"  is  defined  by  the 
Penal  Code  to  be  a  scheme  for  the  distribution  of  property 
by  chance  among  persons  who  have  paid  or  agreed  to  pay  a 
valuable  compensation  for  the  chance.  The  essential  quality 
of  a  lottery  is  that  the  distribution  of  the  prize  shall  dei>end 
entirely  upon  chance,  and  that  so  far  as  possible,  if  the  lottery 
is  honestly  conducted,  no  other  element  whatever  shall  enter 
into  it.  There  certainly  is  a  wide  distinction  between  the  wager 
of  money  upon  the  result  of  any  game  and  the  purchase  of 
stares  in  a  lottery.  To  a  certain  extent,  it  may  be  said  that 
Vol.  XI-86 
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what  ifl  called  "chance"  enters  into  the  reeralt  of  any  game,  even 
the  game  of  chess,  and  that  nothing  which  is  the  result  of  a 
contest  or  competition  is  decided  without  some  other  element 
^n^tei'ing  into  it  than  the  mere  skill  of  the  pereons  who  take 
part  in  the  contest.    Everybody  recognizes  that  in  a  baseball 
j^ame  or  a  game  of  football,  or  in  running  or  walking  matches, 
the  result  depends,  not  alone  upon  the  skill  and  strength  and 
agility  of  the  oompetitors,  but  upon  numerous  incidents  which 
may  or  may  not  oocur,  and  whose  occurrence  depends  upon 
something  which  nobody  can  predict,  and  which,  so  far  as 
human  knowledge  is  concerned,  have  no  reason  for  existing. 
This  is  a  chance,  pure  and  simple;  but  yet  the  result  of  those 
^ames  cannot  in  any  jucrt  sense  be  said  to  be  a  lottery.    The  dis- 
tinction we  apprehend  to  be  that,  in  a  lottery,  no  other  element 
IS  intended  to  enter  In  to  the  distribution  than  pure  chance;  while 
in  the  result  of  other  contests  which  are  forbidden  under  the 
act  against  betting  or  gaming,  other  elements  enter,  and  tbe 
element  of  chance,  although  necessarily  taken  into  considera- 
tion, may  be  and  is  eliminated  to  a  very  considerable  extent  by 
the  skill,  careful  preparation,  and  foresight  of  the  oompetitors. 
It  is  quite  clear  that  the  law  has  always  recognized  the  dis- 
tinction between  betting  upon  horse  races  and  the  establish- 
ment of  lotteries.  Horse  racing  was  forbidden  by  law  as  early  as 
1802.    1  Eev.  Laws,  p.  222.    The  same  statute  forbids  raffling, 
"but  a  subsequent  statute  in  the  same  book  regulated  lotteries 
to  the  extent  even  of  requiring  managers  to  take  an  oath  to 
faithfully  perform  the  duties  which  devolved  upon  them  in 
that  capacity.    Id.,  p.  270.    When  the  Revised  Statutes  were 
adopted,  all  these  laws  were   re-arranged    and    the    statute 
against  betting  and  gaming  was  put  by  itself;  that  against  lot- 
teries was  entirely  a  different  statute;  and  following  that  was 
an  article  regulating  the  racing  of  animals.     So  that  it  was 
quite  clear  that  at  that  time  the  lawmakers  did  not  regard  the 
crimes  as  identical,  but  understood  that  they  were  different 
crimes,  and  required  different  definitions  and  treatment.    The 
same  state  of  affairs  is  to  be  found  in  the  Penal  Code,  which 
recoprnizes  the  distinction  which  has  always  existed  between 
bets  and  wagers  upon  any  game  of  skill  or  chance  and  the  es- 
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tablishing  of  lotteries  or  the  selling  of  lottery  tiekets.  It  is 
quite*clear  that  the  lawmakers  have  always  had  in  mind  the 
difltinetion  between  lotteries  and  running  horses  for  stakes. 
This  distinction  has  been  established  by  the  courts.  Reilly  v. 
Oray,  77  Hun,  402;  28  N.  Y.  Supp.  811.  We  do  not  mean  to 
say  that  it  may  not  be  practicable  to  so  plan  a  device  to  dis- 
tribute money  by  means  of  some  chanK5e  in  which  the  result  of  a 
horse  race  may  be  an  element,  that  the  scheme  may  be  obnox- 
ious to  the  prohibition  of  the  statute  regarding  lotteries,  as  was 
held  in  the  case  of  Irving  v.  Britton,  8  Mi«c.  Rep.  201;  28  N.  Y. 
Supp.  529.  All  that  we  decide  now  is  that,  upon  the  facts  shown 
in  this  case,  the  defendant  cannot  be  said  to  have  been  guilty 
of  any  of  the  acts  which  are  forbidden  by  thoae  sections  of  the 
Penal  Code  prohibiting  lotteries. 

Neither  is  he  guilty  of  pool-selling  or  book-making,  within 
section  351  of  the  Penal  Code.  The  only  thing  of  which  he  can 
*be  guilty  under  the  facts  is  aiding  and  abetting  racing  of  horses 
for  a  stake  or  wager  or  reward,  as  forbidden  by  sections  351 
and  352  of  that  law. 

The  people  claim  that  the  acts  which  it  is  conceded  that  he 
did  constitute  a  violation  of  section  352  of  the  Penal  Code,  be- 
cause they  say  that  he  aided  in  racing  horses  for  a  bet,  stake 
or  reward.  This  the  defendant  concedes;  but  he  says  that  he 
is  relieved  from  any  criminal  penalty  under  that  section,  be- 
cause the  thing  he  did  was  expressly  allowed  by  special  law, 
to  wit,  chapter  570  of  the  Laws  of  1895.  To  this  the  people  re- 
ply that  that  portion  of  chapter  570  of  the  Laws  of  1895,  so  far 
as  it' permits  the  running  of  horses  for  a  premium  or  prize,  is 
within  the  prohibition  of  section  9  of  article  1  of  the  constitu- 
tion, and  therefore,  being  void  on  that  account,  it  is  no  protec- 
tion to  the  relator.  It  will  be  seen,  therefore,  that  the  sole 
question  presented  is  whether  that  portion  of  the  law  of  1895 
which  i)ermits,  upon  the  tracks  of  the  racing  organizations  or- 
ganized pursuant  to  it,  the  running  of  horses  for  a  purse,  prize, 
or  premium  contributed  by  the  association,  is  obnoxious  to  the 
section  of  the  constitution  above  mentioned.  That  section 
prescribed  that  no  lottery,  pool-selling,  book-making,  or  any 
other  kind  of  gambling  shall  hereafter  be  authorized  or  allowed 
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within  this  state,  and  the  question  to  be  decided  is  whether 
the  act  which  has  been  done  by  the  defendant  comes  witlfln  the 
prohibited  acts.  The  law  of  1895  clearly  legalizes  the  run- 
ning of  horses  for  purses  which  are  contributed  by  the  associa- 
tion upon  whose  tracks  the  race  is  to  take  place,  but  which  are 
not  contributed  by  the  persons  who  participate  in  the  race* 
If  that  is  gambling,  then  the  law  is  obnoxious  to  the  provisions 
of  the  constitution,  aiid  cannot  be  sustained,  and  it  does  not 
protect  the  relator.  The  convention,  in  framing  the  constitu- 
tion, and  the  people,  in  adopting  it,  must  be  assumed  to  have 
had  in  mind  in  the  use  of  its  terms  the  meaning  which 
had  been  given  to  those  terms  before  they  were  inserted 
in  the  constitution,  if  such  meaning  was  well  recognized 
and  understood  at  that  time;  and,  when  the  article  was 
adopted  which  forbade  any  kind  of  gambling,  it  must,  of 
course,  be  construed  to  include  those  things  which  had  usually 
been  understood  to  be  gambling,  or  things  of  the  like  nature, 
and  not  include  anything  which  at  that  time,  within  the  well- 
established  rule  of  law,  was  not  gambling. 

It  must  be  remem-bered  that  the  constitution  did  not  estab- 
lish any  new  rule  in  this  state.  All  gambling  and  betting  and 
wagering  had  been  forbidden  for  many  years  by  statute.  The 
only  eflfeet  of  the  constitution  was  to  put  it  out  of  the  power 
of  the  legislature  to  authorize  any  kind  of  gambling  by  the 
repeal  of  the  laws  which  had  theretofore  forbidden  it.  For 
many  years  the  law  had  forbidden  bets  and  wagers  upon  horse 
races,  as  well  as  racing  for  a  reward ;  but  it  is  to  be  noticed  that 
each  of  those  laws  since  1830  has  contained  a  provision  except- 
ing such  racing  as  was  allowed  by  special  statute,  and,  wher- 
ever such  an  exception  was  inserted  in  the  law,  racing  for  a 
rewai*d  or  premium  had  been  held  to  be  valid,  and  not  to  be 
gambling.  The  evil  at  which  the  makers  of  the  constitution 
intended  to  strike  was  well  known.  So  far  as  it  existed  at  the 
time  the  constitution  was  adopted,  it  especially  consisted  in 
what  was  known  as  "pool-selling''  and  "book-making; "  and  the 
prohibition  against  any  other  kind  of  gambling  was  inserted, 
not  for  the  purpose  of  including  acts  which  had  not  been  un- 
deratood  to  be  gambling,  but  for  the  purpose  of  precluding  any 
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ehaBge  ia  the  manner  of  doing  the  particular  acts  which  were 
within  the  abjection^  so  that  it  could  be  said  that  they  were  not 
within  the  prohibition  of  the  constitution.  But  it  is  quite 
clear,  however  broad  may  have  been  the  words  of  the  eonstitu- 
tion,  that  t<he  legislature  did  not  intend,  by  the  use  of  the  word 
^'gambling/'  to  bring  anything  within  the  meaning  of  that  word 
which  was  not  gambling  before  the  constitutkm  was  adopted. 
At  the  time  of  the  adoption  of  the  constitution,  and  for  many 
years  before,  it  had  been  held  that  the  racuig  of  horses  for 
purses,  prizes,  or  premiums  which  were  not  contributed  by  the 
owners  or  drivers  of  the  horses  was  not  a  race  for  a  bet  or  stake, 
so  that  it  was  illegal,  under  the  prohibition  of  the  Revised  Stat- 
utee.  1  Rev.  St.,  p.  672,  §  55;  Harris  v.  White,  81  N.  Y.  532. 
The  court  expressly  held  in  that  case  that  there  is  a  distinction 
between  the  words  "bet"  or  "wager"  and  that  which  is  con- 
veyed by  the  term  "purses,"  "prizes"  and  "premiums."  As  is 
said,  a  bet  or  wager  is  ordinarily  an  agreement  between  two  or 
more  that  a  sum  of  money,  in  contributing  which  all  agreeing 
take  part,  shall  become  the  property  of  one  of  them  on  the  hap- 
pening in  the  future*  of  an  event  at  present  uncertain.  There 
is  in  them  an  element  whi«ch  does  not  enter  into  the  purse, 
prize,  or  premium,  namely,  that  each  party  to  the  bet  gets  a 
chance  of  gain  from  the  others,  and  takes  a  risk  of' loss  of  his 
own  to  them.  One  or  the  other  thing  must  necessarily  occur. 
A  prize  or  premium  is  ordinarily  something  offered  by  a  person 
for  the  doing  of  something  by  others  in  a  oonte«t  in  which  he 
himself  does  not  enter.  He  has  not  a  chance  of  gaining  the 
thing  offered,  and,  if  he  abides  by  his  offer,  he  must  lose  it,  and 
give  it  to  some  one  of  those  who  contest  for  it.  In  a  wager  or 
bet  there  must  be  two  parties,  and  it  is  known  before  the  hap- 
pening of  the  event  that  one  of  tbem  must  lose  or  win.  In  the 
giving  of  a  premium  there  is  but  one  party  who  can  lose,  and 
those  who  enter  into  the  contest  cannot  by  any  possibility  lose, 
although  one  of  them  may  win.  A  premium  is  a  reward  or 
recompense  for  some  act  which  is  done.  A  wap^er  is  a  stake 
upon  a  certain  event.  The  distinction  between  them  is  clear, 
and  it  has  been  adopted,  so  far  as  we  can  discover,  in  everv 
case  in  which  the  question  has  been  raised  in  this  country.     Al- 
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vord  V.  Smith,  63  Ind.  58;  Porter  v.  Day,  71  Wis.  296;  37  N.  W, 
259;  Delier  v.  Agricultural  Soc,  57  Iowa,  481;  10  N.  W.  872. 
8ee,  al»o,  Costello  v.  Curtis,  13  Wkly.  Dig.  20.  No  one  would 
dream  that  the  offering  of  a  premium  upon  the  resuH  of  a  row- 
ing match  or  for  a  contest  in  oratory,  was  "gamibling,"  within 
the  plain  meaning  of  the  words  as  they  had  been  understood 
before  the  passage  of  the  constitutional  amendments.  Neither 
was  it  ever  suggested  that  the  numerous  prizes  which  are  offer- 
ed for  excellence  in  draft  honsee  or  saddle  horses,  or  for  one 
who  turns  the  best  furrow,  are  obnoxioua  to  the  prohibition  of 
the  constitution;  and  yet  these  offers  stand  upon  precisely  the 
same  footing,  and  are  within  the  same  principle,  as  the  offer  of 
die  premium  or  prize  to  be  competed  for  by  the  racing  of  ani- 
mals. The  fact  that  the  owner  of  each  horse  who  proposes  to 
compete  in  the  race  is  required  to  pay  an  entrance  fee  does  not 
make  the  transaction  a  bet  or  a  gambling  transaction.  The 
money  is  paid  for  the  privilege.  When  paid,  it  becomes  the 
absolute  property  of  the  association.  The  person  paying  it 
under  no  circumstances  -can  have  it  again,  and  whethet  he  wins 
or  loses,  or,  indeed,  whether  his  horse  competes  or  not,  is  a  mat- 
ter of  no  importance,  for  in  no  event  is  the  money  to  be  re- 
turned to  him.  He  simply  pays  a  certain  sum  for  the  privilege 
of  competing,  and  that  sum  so  paid  is  not  to  be  returned  to  him 
in  any  event,  and  he  has  no  claim  upon  it  after  it  once  becomes 
the  prox)erty  of  the  association.  At  the  time  of  the  adoption 
of  this  amendment,  the  law  was  settled  as  we  have  seen,  and  the 
thing  which  the  defendant  is  accused  of  doing,  and  which  he 
did  do,  had  been  determined  not  to  be  gambling  and  obnoxious 
to  the  staitutes  which  then  existed  upon  that  subject.  Nothinp: 
has  since  occurred  to  extend  the  meaning  of  the  term  as  then 
used.  No  extension  of  the  meaning  is  necessary  to  meet  and 
overcome  the  evil  which  the  constitution  makers  and  the  people 
had  in  mind  in  the  adoption  of  tJiis  amendment. 

We  are  not  inclined  to  limit  unduly  the  meaning  of  this  pro- 
vision of  the  constitu'tion,  which  we  regard  as  highly  beneficial 
and  which  was  undoubtedly  greatly  needed;  neither  ought  we 
to  do  so;  but,  in  construing  it,  we  must  adopt  the  meaning  of 
terms  as  they  had  been  understood  to  exist,  and  should  ^ve 
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the  words  used  in  it  their  ordinary  and  usual  significance,  no 
more  and  no  less.  Thus  construing  these  words,  we  are  quite 
clear  that  they  do  not  forbid  the  act  of  which  the  relator  here 
was  accused,  and  that  so  much  of  chapter  570  of  the  Laws  of 
1895  as  gives  to  corporations  organized  under  section  3  the 
right  to  have  race  meetings,  and  to  conitribute  purses,  prizes, 
or  premiums  to  be  oonitested  for  at  those  paces  by  the  owners 
of  horses,  is  constitutional.  As  the  acts  of  the  relator  are  au- 
thorized by  this  law,  he  is  protected  by  it,  and  he  was  not  guilty 
of  any  violation  of  section  352  of  the  Penal  Code,  because  that 
statute  expressly  excludes  from  its  prohibition  racing  for  a 
reward  when  it  is  allowed  by  special  act.  Therefore,  the  order 
discharging  the  relator  was  not  erroneous,  and  must  be  af- 
firmed. 

Order  affirmed,  with  costs. 

All  concur. 

NOTE   ON   "HORSE-RACING.** 

Corporation,  incorporated  for  the  purpose,  may  give  premiums  or 
prizes  to  be  won  by  superiority  in  speed  or  endurance.  People  v. 
KeUy,  3  N.  Y.  Cr.  274;   22  W.  D.  64.    See  Harris  v.  White,  81  N.  Y.  632. 

An  offer  by  a  horse-racing  association  to  give  a  prize  to  the  owner  of 
the  winning  horse  entered  for  a  race,  though  such  prize  is  in  part  made 
up  from  the  entrance  fees  paid  by  the  competitors,  is  not  in  violation  of 
section  351  of  Penal  Code.  Corrigan  v.  Coney  I.  J.  Club,  40  S.  R.  144; 
27  Abb.  N.  C.  300;   15  Supp.  706. 

Section  352  of  Penal  Code  covers  the  racing  of  horses  for  contributed 
stakes.    Matter  of  Dwyer,  14  Misc.  204;   70  S.  R.  546. 
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S^mtm  (Rmrt—^mVMt  §ivisitu—S^tt»U§mvtmtvt 

June  9,  1896. 
PEOPLE  T.  LEVALIE. 

(6  App.  Div.  230.) 

Orimlnal  law — Instructione. 

Instruction  that  a  mere  preponderance  of  evidence  would  suffice 
to  convict  and  in  the  very  next  breath  that  the  jury  could  not  con- 
vict unless  the  defendant's  guilt  was  established  beyond  a  reason- 
able doubt  is  contradictory  and  confusing. 

Appeal  from  a  judgment  convieting  defendant  of  aasaalt  in 
the  second  degree. 

D.  Humphpeys,  for  appellant. 

Everett  Oaldwell,  for  respondent. 

BARTLETT,  J.— We  do  not  see  how  it  is  possible  to  nphold 
this  judgment.  At  the  close  of  the  charge  the  counsel  for  the 
defendant  asked  the  court  to  instruct  the  jury  as  follows:  "In 
order  to  convict  the  defendant  of  the  alleged  offence,  you  must 
find  that  the  people  have  produced  more  than  a  preponderance 
of  evidence.  Simply  apreponderance  of  evidence  will  not  convict. 
The  people  must  produce  evidence  to  satisfy  the  jury  that  he  is 
guilty  beyond  a  reasonable  doubt."  To  this  the  learned  trial 
judge  responded:  "The  last  clause  I  charge,  but  I  decline  to 
charge  the  first,  because  it  is  not  the  law ;"  to  which  refusal  the 
defendant's  counsel  duly  excepted.  The  instruction  thus  given 
in  response  to  the  foregoing  request  was  contradictory  and  con- 
fusing. The  jury  were  told,  in  effect — First,  that  a  mere  pre- 
ponderance of  evidence  would  suffice  to  convict,  and  in  the 
very  next  breath  that  they  could  not  convict  unless  the  defend- 
ant's guilt  was  established  beyond  a  reasonable  doubt.  It  is 
impossible  to  be  certain  that  they  did  not  act  upon  the  first 
and  erroneous  proposition,  instead  of  upon  the  second  and  cor- 
rect one.    We  cannot  doubt  that  the  error  into  which  the  trial 
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judge  fell  in  refusing  to  charge  the  whole  of  the  request  arose 
from  inadvertence  or  a  misapprehension  o>f  the  precise  instruc- 
tion aeked;  but,  whatever  the  cause  of  the  mistake,  Its  effect 
upon  the  jury  was  the  same  and  may  have  induced  them  to  oon- 
vkrt  the  defendant  upon  less  oogent  evidence  than  the  crim- 
inal law  requires.  It  is  essential  to  the  due  administration 
of  justice  in  our  criminal  courts  that  jurors  should  be  made  to 
comprehend  clearly  the  insufficiency  of  a  simple  preponderance 
of  evidence  to  justify  a  conviction,  as  distinguished  from  evi- 
dence which  leaves  no  reasonable  doubt  of  the  defendant's 
guilt. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

All  concur. 

See  Note  on  '^Beaoonable  doubt/'  in  People  v.  Friedland»  73  8.  B.  610. 


June  16, 1896. 
PEOPLE  V.  McKENZIE. 

(6  App.  Div.  199.) 

1.  Criminal  law — ^Assault — Second  degree. 

To  establish  the  offense  of  assault  in  the  second  degree,  It  must 
be  shown  that  the  weapon  with  which  the  assault  Is  made  is  likely 
to  produce  grievous  bodily  harm. 

2.  Same. 

Where  the  weapon  used  is  of  such  a  character,  or  Is  used  under 
such  circumstances  or  in  such  a  manner,  that  It  may  be  fairly  dis- 
puted whether  it  is  likely  to  produce  grievous  bodily  harm,  the 
f  question  of  fact  is  for  the  jury. 


Same. 

In  the  statutory  offense,  it  is  not  the  apparent  character  of  the 
weapon  or  thing,  but  the  actual  character,  that  constitutes  the 
crime. 

Vol.  XI— 87 
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4.  Same. 

Under  subdivision  4,  section  218  of  the  Penal  Ck>de,  it  is  not,  a» 
matter  of  law,  an  assault  in  the  second  degree  to  fire  a  pistol  loaded 
with  blank  cartridges  at  a  person  seventy  feet  distant. 

Appeal  from  a  judgment,  oonyicrting  defendant  of  an  aesaalt 
in  the  second  degree. 

Amos  H.  Evans,  for  appellant. 
Henry  A.  Monfort,  for  the  People. 

CULLEN,  J. — ^The  appellant  was  indicted  for  and  convicted 
of  assault  n  the  second  degree  in  discharging  a  loaded  pistol 
at  one  Daniel  K.  Hall.  When  the  defendant  fired  the  pistol 
she  was  in  her  hou^e,  and  Hall  was  passing  on  the  highway, 
some  seventy  or  eighty  feet  distant.  The  defendant  testified 
that  the  pistol  discharged  by  her  (a  revolver)  was  loaded  with 
blank  cartridges  only.  In  submitting  the  case  to  the  jury  the 
court  charged: 

"It  is  not  necessary,  in  order  to  consttitute  this  offense  of  as- 
sault in  the  second  degree,  that  it  should  appear  that  the  fire- 
arm used  was  loaded  with  powder  and  a  leaden  bullet.  It  ia 
not  necessary  to  show  that,  any  more  than  it  is  necessary  to 
show  that  the  pistol  was  disoharged.  The  mere  pointing  of 
a  pistol,  which  is  an  instrument  or  thing  likely  to  produce 
grievous  bodily  harm,  ait  the  person  of  another,  willfully  and 
wrongfully,  with  intent  to  injure,  constitutes  the  offense 
charged  in  the  indietment, — ^that  of  assault  in  the  second  de- 
gree." 

The  defendant  excepted  to  that  part  of  the  charge  wherein 
it  was  stated  that  to  constitute  the  offense  charged  it  was  not 
necessary  to  show  that  the  pistol  was  loaded  with  ball.  The 
defendant  then  asked  the  court  to  charge  the  jury: 

"That  in  order  to  convict  the  defendant  of  the  charge  of  as- 
sault in  the  second  degree  they  must  find  from  the  evidence 
that  the  pistol  in  the  hands  of  the  defendant  was  loaded  with  a 
bullet  or  some  other  substance  likely  to  produce  grievous  bodily 
harm.'' 
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The  court  declined  to  so  charge,  and  the  defendant  excepted. 
The  defendant  further  aaked  the  court  to  charge: 

'That  as  to  whether  the  pistol  in  this  condition,  of  being 
loaded  with  a  blank  cartridge,  was  liable  to  produce  grievous 
"bodily  harm^  is  one  of  fact  alone  for  the  jury  to  determine." 

This  was  also  refused  and  the  defendant  excepted. 

We  think  the  court  erred  in  its  conception  of  what  was  neces- 
sary to  constitute  assault  in  the  second  degree,  and  in  its  refusal 
to  charge  as  requested  by  the  defendant.  The  law,  so  far  as  it 
is  applicable  to  this  case,  is  to  be  found  in  subdivision  4,  §  218,' 
Pen.  Code.  A  i)erson  who  "willfully  and  wrongfully  assaults 
another  by  the  use  of  a  weapon  or  other  instrument  or  thing 
likely  to  produce  grievous  bodily  harm  *  *  *  is  guilty  of 
assault  in  the  second  degree."  We  are  entirely  clear  that  the 
qualification  "likely  to  produce  grievous  bodily  harm"  applies 
to  the  term  "weapon,"  as  well  as  to  the  terms  "other  instrument 
or  thing."  This  is  the  natural  reading  of  the  section,  and,  we 
think,  the  plain  intention  of  the  legislature.  If  this  be  so,  it  is 
also  clear  that,  to  establish  the  offense  defined  by  the  statute, 
it  most  be  shown  that  the  weapon  with  which  the  assault  is 
made  is  likely  to  produce  grievous  bodily  harm.  The  question 
whether  the  weapon  is  likely  to  produce  grievous  bodily  harm 
is  a  question  of  fact.  In  some  cases — as  where  a  firearm  load- 
ed with  a  missile  is  used,  or  its  use  threatened,  in  proximity  to 
the  person  assailed — ^it  very  well  may  be  that  the  court  can  take 
judicial  notice  of  the  dangerous  character  of  the  weapon,  and 
charge  the  jury  that  the  fact  exists.  But  where  the  weapon 
used  is  of  such  a  character,  or  is  used  under  such  circum- 
stances or  in  such  a  manner,  that  it  may  be  fairly  disputed 
whether  it  is  likely  to  produce  grievous  bodily  harm,  the  ques- 
tion of  fact  is  for  the  jury.  This  seems  to  be  the  doctrine  of  the 
decided  cases.  People  v.  Irving,  95  N.  Y.  546;  Xelson  v.  Peo- 
ple, 23  id.  298;  Abbott  v.  People,  86  id.  471.  In  the  case  at  bar 
it  was  at  most  a  question  of  faet  for  the  jury,  in  case  they  be- 
lieved the  statement  of  the  defendant  that  the  pistol  was  loaded 
only  with  blank  cartridges,  to  determine  whether  it  was  likely 
to  produce  grievous  bodily  harm. 

It  is  urged  by  the  learned  counsel  for  the  people  that  to  point 
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a  firearm  menacingly  agalnet  another  is  an  assaalt,  even 
though  the  firearm  i«  not  loaded,  provided  the  party  threatened 
has  reason  to  believe  that  it  is  loaded;  and  that  hence,  as  the 
statute  has  made  an  assault  with  a  weapon  an  assault  in  the 
seooaid  degree,  the  offense  is  committed  whether  the  firearm  is 
loaded  with  a  missile  or  not.  Whether  the  premise  of  this  ar- 
gument is  correct  or  not  is  not  entirely  certain  on  the  authori- 
ties. Wharton,  in  his  Ameri-can  Criminal  Law  (4th  Ed.,  § 
1244),  states  the  legal  principle  to  be: 

''It  is  an  assault  to  point  a  loaded  pistol  a;t  any  one,  but  not 
an  assault  to  point  a  pistol  at  another  which  is  proved  not  to 
be  so  loaded  as  to  be  able  to  be  discharged." 

This  dictum  seems  to  be  approved  in  People  v.  Ryan,  55  Hun, 
214;  8  N.  Y.  Supp.  241.  In  Hays  v.  People,  1  Hill,  351,  it  is 
stated  that  to  constitute  an  assault  the  ''act  tending  to  do  the 
corporeal  injury  most  be  accompanied  witSi  such  circumstances 
as  denote  at  the  time  an  intention,  coupled  with  the  present 
ability,  of  using  actual  violence  against  the  person."  On  the 
other  hand,  it  was  held  in  Com.  v.  White,  110  Mass.  407,  that 
pointing  a  gun,  though  unloaded,  at  another  was  an  assault. 
So  it  is  stated  in  Bishop's  Criminal  Law  (7th  Ed.),  §  32: 

"Therefore,  if  within  shooting  distance  one  menacingly  points 
at  another  with  a  gun  apparently  loaded,  yet  not  loaded  in 
fact,  he  commits  an  assault  the  same  as  if  it  were  loaded." 

We  will  assume,  however,  in  accordance  with  what  we  be- 
lieve to  be  the  law,  that  the  first  proposition  stated  by  the  coun- 
sel is  correct;  still  the  conclusion  he  contends  for  does  not  fol- 
low. As  we  have  already  seen,  to  constitute  the  offense  it  is 
not  only  necessary  that  there  should  be  an  assault  with  a 
weapon,  but  that  Hhe  weapon  should  be  likely  to  produce  griev- 
ous bodily  harm.  Whether  it  is  actually  likely  to  produce 
such  harm. or  not  may  have  no  controlling  effect  on  the  question 
of  a  common  assault,  but  it  is  of  vital  inquiry  on  the  question  of 
assault  in  the  second  degree,  because  the  statute  makes  it  a 
necessary  ingredient  of  that  crime.  In  the  case  of  a  continued  as- 
sault, the  putting  the  party  assailed  in  fear  of  violence  against 
his  person  may  be  sufficient,  but  in  the  statutory  offense  it 
is  not  the  apparent  character  of  Hie  weapon  or  thing,  but  the 
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actual  character  that  constitutes  the  crime.  While  it  may  be 
that  under  certain  circumstances — as  when  held  closely  to  the 
eye  or  face — a  pistol  loaded  with  a  blank  cartridge  might  be 
likely  to  produce  grievous  bodily  harm  it  by  no  means  follows 
that  it  would  be  likely  to  produce  any  serious  reeuK  when  dis- 
charged at  a  distance  of  seventy  or  eighty  feet.  It  cannot  there- 
fore be  affirmed  either  as  a  matter  of  law  or  as  an  unquestion- 
able fact  that  the  weapon  used  by  the  defendant  if  loaded  as 
she  states,  came  within  the  statute.  The  question  should 
have  been  left  to  the  jury. 
The  judgment  should  be  reversed,  and  a  new  trial  granted,  f 
All  concur.  / 

NOTE    ON  "ASSAULT  IN  SECOND  DEGREE." 

To  constitute  the  crime  of  assault  in  the  second  degree  under  first, 
second  and  fifth  subdivisions  of  section  218  of  Penal  Code,  there  must  be 
an  intention,  coupled  with  present  ability,  of  doing  bodily  harm.  Peo- 
ple V.  Byan,  66  Hun,  215;  27  S.  R.  917;  7  N.  Y.  Cr.  450;  8  Supp.  244, 
370;  1  Hill,  351;  People  v.  Sullivan,  4  N.  Y.  Cr.  199;  People  v.  Terrell, 
33  S.  R.  370;    11  Supp.  365. 

Neither  an  intent  to  kill,  nor  even  the  use  of  a  loaded  firearm,  is  re- 
quired. People  V.  Ryan,  65  Hun,  220;  27  S.  R.  917;  7  N.  Y.  Cr.  466;  8 
Supp.  244,  370; 

There  must  be  an  absence  of  intent  to  kill.  People  v.  Terrell,  33 
St.  Rep.  370;    11  Supp.  365. 

Intent  to  discharge  the  weapon  has  not  been  required  to  create  the 
offense  described  in  subd.  4  of  sec.  218  of  Penal  Code.  People  v.  Con- 
aor,  63  Hun,  353;    26  S.  R.  138;  7  N.  Y.  Cr.  470;   6  Supp.  220. 

Following  acts  have  been  held  to  constitute  assault  in  second  degree: 
Pointing  a  loaded  gun  toward  a  person  and  threatening  to  shoot,  if 
he  come  near.    People  v.  Morehouse,  26  S.  R.  294; 

Running  through  the  street  with  an  open  jack  knife  in  his  hcuxd  and 
making  several  lunges  with  it  at  an  officer  who  is  attempting  to  stoa 
him.    People  v.  Murray,  64  Hun,  407;  27  S.  R.  84;  7  Supp.  648; 

Striking  a  person  on  the  head  with  a  pistol,  thereby  infiicting  severe 
injuries.    People  v.  Irving,  31  Hun,  616;  2  N.  Y.  Cr.  49. 
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June  25,  1896. 
PEOPLE  V.  WILLIAM  H.  SMITH. 

(6  App.  Div.  234.) 

1.  New  trial — Mation  to  set  aside  verdict. 

A  motion  to  set  aside  a  v^dict  after  its  rendition,  as  not  in  ac- 
,  cordance  with  the  evidence,  is  equivalent  to  a  motion  for  a  new 
trial  under  section  465  of  the  Criminal  Code. 

2.  Same. 

Such  denial  is  brought  up  for  review  by  an  appeal  from  the  judg- 
ment. 

3.  Larceny — Evidence. 

The  evidence,  in  this  case,  was  held  sufficient  to  sustain  a  con- 
viction for  larceny. 

Appeal  from  a  judgmenit,  convieting  defendant  of  grand  lar- 
ceny in  the  first  degree. 

Joseph  Q.  Gay,  for  appellant. 

Foster  L.  Backus,  Dist.  Atty.,  for  the  People. 

BARTLETT,  J.— This  record  leaves  no  dou<bt  as  to  the  Im- 
morality of  the  defendant's  conduct  towards  the  complainant, 
whose  affection  he  won  and  whose  money  he  took;  but  it  does 
give  rise  to  a  very  serious  question,— as  to  whether  that  con- 
duct comes  within  the  condemnation  of  the  criminal  law.  He 
was  not  guilty  of  grand  larceny,  unless  he  received  the  com- 
plainant's |1,500  for  investment,  and  not  merely  as  a  loan ;  and 
The  jury,  by  thear  verdict,  must  be  deemed  to  have  affirmed  the 
proposition  that  the  money  was  pla-ced  in  the  defendant's  hands 
upon  his  agreement  to  invest  it  in  her  bdialf,  and  was  not  sim- 
ply loaned  to  the  defendant  as  a  personal  favor.  This  conclu- 
sion, however,  seems  to  me  to  have  been  clearly  against  the  evi- 
dence, within  the  meaning  of  subdivision  6  of  section  465  of  the 
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Cod-e  of  Criminal  Procedure.  Numerous  letters  from  the  com- 
plainant to  the  defendant  were  read  upon  the  trial.  In  these 
the  transaction  is  referred  to  many  times^  and  invariably  in 
Buch  terms  as  to  indicate  that  it  was  a  loan,  and  nothing  else. 
Thus  the  prosecutrix,  in  a  letter  to  a  third  person,  speaks  of 
**the  |2,400  that  I  lent  him  (meaning  the  defendant)  to  do  busi* 
Bess  with."  Writing  to  the  defendant  himself  she  says:  "I 
would  have  gone  to  the  World's  Fair  if  I  had  my  money  that  T 
lent  you;"  and  in  another  letter  she  says:  "Will,  I  want  to  feel 
that  this  money  is  not  buying  your  love."  How  she  could 
suppose  that  her  money  might  have  any  such  influence,  if  the 
defendant  was  merely  to  purchase  some  corporate  shares  for 
her  with  it,  and  derive  no  personal  benefit  from  its  use,  is  not 
apparent.  Finally  she  writes  him:  "I  want  no  more  of  your 
damn  fooling.  I  want  my  money.  You  did  noit  do  as  you  said 
when  you  got  it,  for  you  said  that  you  would  give  me  good  se- 
1  curity,  and  you  gave  me  nothing."  This  statement  distinctly 
j  characterizes  the  transaction  as  a  loan,  for  the  giving  of  se- 
I  curity  could  not  have  been  contemplaited  or  mentioned  if  the 
!  money  had  been  paid  to  the  defendant  simply  to  invest.  The 
letters  in  whiich  these  passages  are  found  were  written  at  a  time 
when  the  complainant  had  mo  motives,  vengeful  or  otherwise, 
for  misrepresenting  the  facts,  and,  to  my  mind,  they  afford  very 
cogent  proof,  indeed,  that  she  lent  the  money  to  the  defendant, 
and  did  not  intrust  it  to  him  for  investment.  Still  further 
written  evidence,  to  the  same  end,  is  furnished  by  a  complaint 
which  she  verified  in  an  action  wherein  she  obtained  judg- 
ment against  the  defendant  for  this  and  other  money.  In 
that  complaint  she  alleged  that  the  money  had  been  loaned 
and  advanced  to  the  defendant,  to  be  repaid  in  six  months,  with 
interest.  In  verifying  this  pleading  the  complainant  must 
have  sworn  falsely,  if  her  testimony  on  the  trial  of  the  present 
case  was  true. 

Under  the  Code  of  Criminal  Procedure  the  trial  court  is  em- 
powered to  grant  a  new  trial  upon  the  application  of  the  de- 
fendant when  the  verdict  is  contrary  to  law  or  clearly  against 
evidence.  Code  Cr.  Proc.,  §  465,  subd.  6.  Thie  record  before 
OS  shows  that  after  the  jury  rendered  their  verdict  the  def end- 
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ant  moved  to  set  it  aside,  as  not  in  accordance  with  the  evi- 
dence, whicih  motion  was  denied,  and  the  defendant  duly  ex- 
cepted. Thdfl  motion  was  equivalent,  I  think,  to  a  motion  for  a 
new  trial  under  the  section  cited.  Its  denial  is  brought  up  for 
review  by  the  appeal  from  the  judgment.  People  v.  Mangano^ 
29  Hun,  259.  While  the  case  was  most  fairly  tried,  and  there 
were  no  errors  whatever  in  the  rulings  of  the  learned  trial 
judge  in  respect  to  evidence  or  in  his  charge  to  the  jury,  the 
verdict  was  &o  clearly  against  the  evidence  contained  in  the 
complainant's  own  written  declarations  that  the  motion  for  a 
new  trial  ought  to  have  been  granted  on  this  ground. 

Judgment  reversed,  and  new  trial  ordered. 

All  concur. 

NOTE    ON    "NEW    TRIAL    ON    CODE    GROUNDS." 

In  Sawyer  v.  People,  27  Hun,  287;  14  W.  D.  534;  it  was  held  that  the 
court,  in  which  the  trial  took  place,  only  and  not  the  appellate  court, 
could  grant  a  new  trial,  where  the  verdict  is  contrary  to  law  or  clearly 
against  evidence. 

It  may  be  granted  when  the  verdict  is  unsupported  by  the  evidence. 
People  v.  Mangano,  29  Hun,  263. 

New  trial  on  this  ground  may  be  ordered  independent  of  exceptions. 
People  V.  Petmecky,  2  N.  Y.  Cr.  453;  People  v.  Meyers,  7  S.  R.  221;  5 
N.  Y.  Cr.  124;  People  v.  Williams,  29  Hun,  520;  1  N.  Y.  Cr.  336;  17  W.  D. 
356;  People  v.  Druse,  5  N.  Y.  Cr.  5;  People  v.  McGloin,  91  N.  Y.  249;  1  N.  Y. 
Cr.  154;  People  v.  Webster,  59  Hun,  402;  36  S.  R.  837;  13  Supp.  414; 
People  V.  Zounek,  49  S.  R.  643;  20  Supp.  756;  People  v.  Osterhout,  34 
Hun,  262;  People  v.  Huntington,  17  S.  R.  326;  1  Supp.  527;  People  v. 
Sullivan,  4  N.  Y.  Cr.  198;  People  v.  Newton,  3  id.  407;  People  v.  Shep- 
pard,  44  Hun,  566;  9  S.  R.  35;  5  N.  Y.  Cr.  138;  People  v.  Lesser,  76  Hun, 
371;  59  S.  R.  132;  27  Supp.  750;  People  v.  Derringer,  73  Hun,  203;  57 
S.  R.  136,  141;    25  Supp.  1012. 

New  trials  have  been  granted  on  the  following  grounds:  Misdirection 
of  the  trial  judge,  which  had  weight  'with  jury  in  their  decision.  Peo- 
ple V.  Sweeny,  4  N.  Y.  Cr.  286. 

Admission  of  material  detrimental  evidence.  People  v.  Meyers,  7 
S.  R.  221;  5  N.  Y.  Cr.  124. 

Intemperate  language  of  prosecuting  attorney,  either  on  the  trial  or 
in  his  argument,  which  has  prejudiced  defendant.  People  v.  Green- 
wall,  115  N.  Y.  527;   26  S.  R.  230;    7  N.  Y.  Cr.  314. 

Errors  in  the  judge's  charge.  People  v.  Webster,  59  Hun,  402;  3ft 
S.  R.  837;    13  Supp.  414. 

Non-allowance,  on  cross-examination  of  witness,  of  questions  as  to 
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admissions  made  by  him,  affecting  his  credibility.  People  v.  Thornton, 
46  Hun,  643;   12  S.  K.  743. 

Justice  must  require  it.  People  ▼.  Osterhout,  34  Hun,  262;  People  v. 
Huntington,  17  S.  R.  326;  1  Supp.  527;  People  v.  Sullivan,  4  N.  Y.  Cr. 
198;  People  v.  Newton,  3  id.  407;  People  v.  Sheppard,  44  Hun,  566;  9 
S.  R.  35;  5  N.  Y.  Cr.  138;  People  v.  Wileman,  44  Hun,  189;  8  S.  R.  300; 
People  V.  Camp,  139  N.  Y.  87;    54  S.  R.  455;    aff'g  51  id.  30. 

Case  should  be  free  from  reasonable  doubt.  People  v.  Jones,  34  Hun, 
620;  3  N.  Y.  Cr.  254;  21  W.  D.  Ill;  People  v.  Mclnnerey,  4  S.  R.  698;  5 
N.  Y.  Cr.  49;  People  v.  Lesser,  76  Hun,  371;  59  S.  R.  132;  27  Supp.  750; 
People  V.  Derringer,  73  Hun,  203;    57  S.  R.  136,  141;   25  Supp.  1012. 

But  determination  of  jury  of  controverted  questions  of  fact,  arising 
upon  conflicting  evidence,  will  not  be  disturbed.  People  v.  Zounek,  49 
S.  R.  643;  20  Supp.  756;  People  v.  Cignarale,  110  N.  Y.  26;  16  S.  R.  155; 
People  V.  Kelly,  113  N.  Y.  647;  22  S.  R.  969;  People  v.  Stone,  117  N.  Y. 
483;   27  S.  R.  823;    People  v.  Trezza,  125  N.  Y.  740;    36  S.  R.  149. 

Denial  of  motion  for  new  trial  on  this  ground  is  an  intermediate  order 
or  proceeding  forming  part  of  the  judgment  roll,  and  may  be  reviewed 
by  the  general  term  in  like  manner  as  a  bill  of  exceptions.  People  v» 
Mangano,  29  Hun,  263. 

Where  conviction  is  reversed  upon  ground  that  verdict  was  against  the 
weight  of  evidence,  or  that  justice  required  a  new  trial,  or  for  any 
other  errors  which  could  be  obviated  or  corrected  upon  a  new  trial,  the 
court,  instead  of  discharging  the  defendant,  should  order  a  new  trial. 
People  V.  Camp,  139  N.  Y.  87;  54  S.  R.  455;  afl'g  51  S.  R.  30;  People  v» 
PhUlips,  42  N.  Y.  200. 


May  8,  1896. 

PEOPLE  V.  MULLINS. 

(5  App.  Div.  172.) 

1.  Excise — AeceBsory. 

On  the  prosecution  of  the  proprietor  of  a  saloon  for  unlawfully 
offering  and  exposing  for  sale  intoxicating  liquor  on  Sunday,  record 
of  conviction,  before  the  court  of  special  sessions,  of  his  bartender 
for  the  sale  is  inadmissible. 
Vol.  XI— 88 
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2.  Same. 

In  such  case,  the  deposition  of  a  police  officer,  given  on  the  ex* 
amination  before  a  ma^strate,  as  to  the  guilt  of  defendant's  bar- 
tender for  the  same  sale,  is  inadmissible. 

3.  Same — ^Accomplice. 

The  evidence  of  an  accomplice  is  not  sufficient,  unless  corrob- 
orated. 

Appeal  from  a  jadgment,  conyicting  defendant  of  a  violation 
of  the  excise  law. 

Charles  Ooldzier,  for  appellant. 

John  D.  Lindsay,  for  the  People. 

INGBAHAM,  J. — ^The  appellant  was  convicted  npon  the  sec- 
ond count  of  an  indi-ctment  which  charged  him  with  having 
unlawfully  offered  and  exposed  for  sale  certain  strong  and 
spirituous  liquors^  wines,  ale,  and  beer.  Upon  the  trial,  the 
people  called  as  a  witness  one  Cotter,  who  testified  that  he 
worked  for  the  defendan^t  as  a  bartender.  He  was  asked 
whether  he  was  arrested  on  Sunday,  June  30th,  for  a  violation 
of  the  excise  law.  He  answered  that  he  was  arrested  for  ex- 
posure. A  recoiTd  was  then  produced  which  was  a  record  of 
conviction  befone  the  court  of  special  sessions,  upon  a  plea  of 
guilty  of  a  violation  of  the  excise  law  on  June  30, 1895,  at  the 
premises  of  which  the  defendant  was  the  proprietor,  and  for 
which  the  witness  was  fined  f  50.  This  record  was  offered  in 
evidence,  was  objected  to  by  the  defendant,  and  the  objection 
was  overruled,  and  the  defendant  excepted.  We  think  the  ad- 
mission of  this  record  was  clearly  error.  The  defendant  was 
not  indicted  as  an  accessory  and  indeed  as  the  crime  charged 
was  a  misdemeanor  he  is  the  principal  whether  or  not,  under 
the  law  as  it  formerly  existed,  he  would,  in  the  case  of  a  felony, 
have  been  an  accessory.  Upon  the  question  of  his  guilt,  the 
conviction  of  his  associates  for  the  commission  of  a  crime  was 
entirely  immaterial,  the  defendant  not  being  a  party  to  it,  and 
it  could  hiave  no  effect  upon  the  question  as  to  whether  or  not 
he  was  guilty.    The  court  of  appeals  have  expressly  held  in  iie 
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<?a©e  of  People  v.  Kief,  126  N.  Y.  663;  27  N.  E.  556,  whidi  was  an 
Indictinent  for  a  felony  that,  with  the  change  effected  by  the 
Penal  Code,  the  distinction  between  principal  and  accessory 
disappea»ped,  and  thenceforward  he  who  added  in  the  oommds- 
«ion  of  a  crime  became  equally  guilty  with  him  who  committed 
it,  and  could  be  indicted,  tried,  and  convicted  as  a  principal. 
-*'If  it  is  immaterial,  therefore,  upon  tha  question  of  his  guilt, 
whether  a  party  engaged  in  the  commission  of  a  felony  directly 
^^ommitted  the  crime  alleged,  or  only  abetted  in  its  commission, 
it  must  be  quite  immaterial  whether  one  jodntly  indicted  with 
him  for  the  offense  has  been  acquitted  or  not.  The  question 
of  the  one  defendant's  guilt  cannot  turn  upon  theesta<bli«hraent 
of  the  other's  guilt;  it  is  an  independent  issue,  to  be  tried  out 
41  lone."  The  caise  of  Levy  v.  People,  80  N.  Y.  327,  and  others  of 
that  class,  do  not  apply.  That  was  an  indictment  under  Hhxa 
law  as  it  existed  before  the  change  made  by  the  Penal  Code, 
iind  set  out  that  one  Freeman  was  the  principal  felon,  and  that 
he,  with  others,  had  been  convicted  of  the  offense,  and  that  the 
plaintiff  in  error  was  charged  to  have  been  his  accessory.  It 
was  there  held  that  the  certificate  of  the  conviction  of  Freeman 
was  competent  evidence  to  prove  that  allegation  of  the  indict- 
ment, namely,  that  he  had  been  convicted  of  the  offense 
-charged.  There  is  nothing  of  that  kind  in  this  indictment.  The 
defendant  was  indicted  as  a  principal.  It  was  not  necessary 
to  prove  that  any  one  else  had  been  convicted  of  the  offense  to 
establish  his  guilt;  and  evidence  tending  to  show  that  some 
one  else  had  been  convicted  of  the  crime  for  which  he  was  in- 
dicted was  plainly  incompetent,  and  could  not  but  have  been 
injurious  to  the  defendant. 

In  addition  to  this  record,  there  was  produced  from  the  files 
of  the  court  of  special  sessions  an  examination  of  a  police  oflScer 
before  a  magistrate,  by  which  he  swore  that  Cotter  did  offer 
and  expose  for  sale  certain  liquor  on  this  30th  day  of  June, 
1895;  also,  the  examination  of  Cotter  before  the  magistrate;  a 
deposition  of  a  police  oflScer  that  one  Ward  also  offered  and 
exposed  for  sale,  upon  the  same  Sunday  and  at  the  same  place, 
spirituous  liquors;  and  the  examination  of  Ward  upon  that 
charge.    These  depositions  and  examinations  were  read  to  the 
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jury  against  the  exception  of  the  defendant.  It  is  impossible 
for  us  to  imagine  upon  what  principle  this  depoffltion  could 
have  been  competent  evidence  agaiuEit  this  defendant.  It  was 
an  ex  parte  statement  of  a  police  officer  as  to  the  guilt  of  the 
defendant's  barkeeper,  sworn  to  in  tfie  matter  of  the  charges 
against  the  barkeeper,  where  neither  the  defendant  nor  the  bar- 
keeper had  an  opportilnity  to  cross-examine  the  deponent.  The 
court  also  admitted,  against  the  objection  and  exception  of  the 
defendant,  the  record  of  the  conviction  of  one  Ward,  who  was 
proved  to  have  been  another  barkeeper  of  the  defendant,  for  a 
violation  of  the  excise  law  upon  the  same  Sunday.  The  only 
evidence  connecting  the  defendant  with  this  violation  of  the 
law  was  the  fact  that  he  was  the  proprietor  of  the  saloon. 
Ck>tter,  one  of  the  barkeepers,  was  called  and  examined  as  a 
witness,  and  swore  that  the  defendant  was  absent  from  his 
home  on  this  Sunday;  that  he  did  not  see,  and  had  no  conversa- 
tion with,  the  defendant  on  the  Sunday  in  question;  that  he 
did  not  go  to  this  place  on  Sunday  by  order  of  the  defendant^ 
but  that  he  went  there  to  clean  the  place  up,  and,  while  there, 
sold  some  beer,  and  put  the  money  in  the  drawer.  There  was 
not  the  slightest  competent  evidence  as  against  this  defendant 
that  either  Cotter  or  Ward  committed  a  crime  on  that  day, 
except  the  evidence  of  Cotter;  and,  he  being  an  accomplice,  his 
evidence  is  not  suffl-ciemt,  unless  corroborated. 

There  were  several  exceptions  to  the  charge,  which  we  think 
well  taken,  but  which  it  is  unnecessary  to  notice.. 

For  the  errors  in  the  admission  of  this  evidence,  the  judgment 
must  be  reversed. 

All  concur. 

NOTE    ON    "CORROBORATION    OF    ACCOMPLICE.*' 

Who  an  accomplice.  Person  involved,  either  directly  or  indirectly, 
in  the  commission  of  the  crime.  People  v.  Smith,  28  Hun,  627;  1  N.  Y. 
Cr.  75. 

Person  innocently  assisting  in  secreting  stolen  property  is  not.  Peo- 
ple V.  Ricker.  22  S.  R.  653;   7  N.  Y.  Cr.  22. 

Nor  person  "who  has  acted  as  detective  and  informer.  Berry  v.  Peo- 
ple, 1  N.  Y.  Cr.  43,  57;  People  v.  Noelke,  29  Hun,  465;    91  N.  Y.  142. 

Nor  purchaser  of  lottery  ticket.  People  v.  Noelke,  29  Hun,  465;  Peo- 
ple V.  Emerson,  20  S.  R.  18;   6  N.  Y.  Cr.  158;   5  Supp.  374. 


Digitized  by 


Google 


PEOPLE  V.   UULLINS.  801 

Nor  purchaser  under  former  excise  law.  People  t.  Smith,  28  Hun, 
«26;  lN.Y.Cr.74. 

Nor  t^oman  who  submits  to  abortion.  People  v.  Meyers,  7  S.  R.  221; 
5  N.  Y.  Cr.  126;  People  v.  Vedder,  98  N.  Y.  630;  3  N.  Y.  Cr.  32;  People  v. 
Dunn,  29  N.  Y.  523;   People  v.  McOonegal,  136  id.  62;    48  S.  R.  904. 

Nor  is  a  person,  who  is  accomplice  of  the  woman  in  the  commission 
of  the  crime  defined  in  section  295,  an  accomplice  of  a  defendant  in- 
dicted under  section  294  of  Penal  Code.  People  v.  McGonegal,  136  N.  Y: 
62;   48  S.  R.  904. 

Corroborating  evidence.  Corroborating  evidence  is  sufficient,  if  it 
fairly  tends  to  connect  defendant  with  commission  of  crime.  People 
V.  Everhardt,  104  N.  Y.  594;  5  S.  R.  793;  2  Silv.  (Ct.  App.),  506;  6  N.  Y. 
Cr.  231;  People  v.  Ryland,  28  Hun,  570;  16  W.  D.  232;  People  v.  Court- 
ney, 28  Hun,  589;  1  N.  Y,  Cr.  64;  afTd,  94  N.  Y.  490;  People  v.  Wayman, 
3  Silv.  (Ct.  App.),  493;  People  v.  Wiley,  48  S.  R.  498;  People  v.  Bosworth, 
64  Hun,  75;  45  S.  R.  514;  19  Supp.  115;  People  v.  Elliott,  8  S.  R.  223; 
7  N.  Y.  Cr.  129;  People  v.  White,  62  Hun,  115;  41  S.  R.  833;  16  Supp. 
571;  People  v.  Jaehne,  103  N.  Y.  182;  3  S.  R.  11;  People  v.  O'Neill,  109 
N.  Y.  251;  14  S.  R.  829;  People  v.  Plath,  100  N.  Y.  590;  People  v.  Thomp- 
son, 3  N,  Y.  Cr.  563;  21  W.  D.  346;  People  v.  Christy,  65  Hun,  349;  47 
S.  R.  926;  8  N.  Y.  Cr.  483;  20  Supp.  279;  People  v.  Ryland,  97  N.  Y. 
131;  aflP'g  28  Hun,  568;  16  W.  D.  232;  People  v.  Christian,  78  Hun,  28; 
60  S.  R.  814;    29  Supp,  271. 

So,  if  it  confirms  material  parts  of  testimony  relating  to  the  corpus 
of  the  offense.  People  v.  Everhardt,  5  N.  Y.  Cr.  91;  aff'd  104  N.  Y.  594; 
14  S.  R.  829;    2  Silv.  (Ct.  App.),  506;    6  N.  Y.  Cr.  231. 

No  conviction  can  be  had  upon  the  testimony  of  accomplice  uncor- 
roborated. People  V.  White,  62  Hun,  120;  41  S.  R.  837;  16  Supp.  571; 
People  V.  Kunz,  58  S.  R.  740;  27  Supp.  945;  People  v.  Christian,  78  Hun, 
28;   60  S.  R.  814;    29  Supp.  271. 

Whole  case  need  not  be  proved  outside  of  testimony  of  accomplice. 
People  V.  Hooghkerk.  96  N.  Y.  162;    2  N.  Y.  Cr.  204;    67  How.  256. 

Corroborating  evidence,  which  merely  raises  a  suspicion  of  guilt,  is 
insufficient.  People  v.  Williams,  29  Hun,  520;  1  N.  Y.  Cr.  336;  17  W.  D. 
356;   People  v.  Kerr,  6  N.  Y.  Cr.  406. 

It  need  not  be  inconsistent  with  innocence  of  defendant,  nor  exclude 
every  hypothesis  but  that  of  guilt.  People  v.  Ogle,  104  N.  Y.  511;  5 
S.  R.  740;  6  N.  Y.  Cr.  168;  aff'g  4  id.  349;  People  v.  Elliott,  8  S.  R.  223; 
7  N.  Y.  Cr.  129. 

It  may  consist  of  a  series  of  facts,  having  no  force  unless  in  combina- 
tion, may  be  shown  by  more  than  one  witness,  or  as  occurring  on  more 
than  one  occasion.  People  v.  Ogle,  4  N.  Y.  Cr.  354;  aff*d,  104  N.  Y. 
511;  5  S.  R.  740;  6  N.  Y.  Cr.  168;  People  v.  Sharp,  5  id.  388;  People  ex 
rel.  Doherty  v.  Board  of  Police  Com'rs,  65  S.  R.  175;  People  v.  Ter- 
williger,  74  Hun,  310,  313;    56  S.  R.  225;    People  v.  Hooghkerk,  96  N.  Y. 
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149,  162;  People  v.  Everhardt,  104  id.  591;  5  S.  R.  793;  People  v.  Ogle, 
104  N.  Y.  511,  515;  5  S.  R.  740;  People  v.  Jaehne,  103  N.  Y.  182;  3  S.  R. 
11;  McCarthy  V.  McCarthy,  143  N.  Y.  235;  62  S.  R.  184;  People  v.  Elliott, 
8  id.  223;    7  N.  Y.  Or.  129. 

Corroboration  is  not  afforded  by  his  other  testimony.  People  v.  Court- 
ney, 28  Hun,  589;    1  N.  Y.  Cr.  64;    aff'd,  94  N.  Y.  490. 

Whether  corroborating  evidence  meets  the  requirements  of  section  399 
of  Code  of  Criminal  Procedure,  is  a  question  of  law.  People  v.  Courtney, 
28  Hun,  594;    1  N.  Y.  Cr.  71. 

But  the  question  whether  it  amounts  to  a  sufficient  corroboration,  is 
for  the  determination  of  the  jury.  People  v.  Everhardt,  104  N.  Y.  594; 
5  S.  R.  793;  2  Silv.  (Ct.  App.),  506;  6  N.  Y.  Cr.  231;  People  v.  Elliott,  8 
S.  R.  223;   7  N.  Y.  Cr.  129;   People  v.  Kerr,  6  id.  406. 

Court  should  not  submit  case  to  jury,  unless  satisfied  that  there  is 
some  corroborative  evidence,  fairly  tending  to  connect  defendant  with 
the  commission  of  the  crime.  People  v.  Elliott,  8  S.  R.  223;  7  N.  Y.  Cr. 
129.  ' 

See  further  on  this  subject.  People  v.  Friedlander,  63  Hun,  259;  43 
S.  R.  448;  18  Supp.  218;  People  v.  Emerson,  20  St.  Rep.  18;  5  Supp.  375; 
People  V.  Drown,  38  S.  R.  986;  14  Supp.  742;  People  v.  Ricker,  51  Hun, 
643;  22  &.  R.  652;  4  Supp.  72;  Crary  v.  Crary,  46  S.  R.  308;  People  v. 
Sanborn,  14  id.  123;   People  v.  Bliven,  id.  495. 


3mmt  (Sottrt— ^pprtlate  iivijfioti— |irst  iepsrtmmt* 

May  22,  1896. 

PEOPLE  ex  rel.  COMMISSIONERS  OF  CHARITIES   AND 
CORRECTIONS    v.    SCHILDWACHTER. 

(5  App.  Div.  346.) 

Bastardy — Cpofls-examination  of  complainant. 

Where  complainant,  in  a  bastardy  proceeding,  testifies,  upon  her 
direct  examination,  that  she  never  had  connection  with  any  other 
person  save  the  appellant,  prior  or  subsequent  to  the  date  of  her 
connection  with  him,  and  claims  throughout  that  she  was  a  virtu- 
ous woman  and  had  in  fact  been  outraged  by  the  appellant  while 
unconscious,  the  defendant  may  cross-examine  her  for  the  purpose 
of  showing  that  she  had  intercourse  with  other  men. 
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Appeal  from  an  order  of  filiation. 

David  Welch,  for  appellant. 

David  Milliken,  Jr.,  for  refipondents. 

BARRETT,  J. — ^Upon  the  hearing  the  oamplainamt,  Maude 
M.  Halliday,  testified  that  she  had  sexual  intercourse  with  the 
appellant  on  the  28th  day  of  November,  1891,  and  that  as  the 
result  of  this  intercourse  she  became  pregnant  with  child,  to 
whi<;h  she  gave  birth  on  the  13th  day  of'Auguat,  1892.  She 
further  testified,  also  upon  her  direct  examination,  that  she 
never  had  connection  with  any  other  person,  save  the  appellant, 
prior  or  subsequent  to  the  date  of  her  connection  with  him. 
She  claimed  throughout  that  she  was  a  virtuous  woman,  and 
that  she  had  in  fact  been  outraged  by  the  appellant  while  un- 
conscious. Upon  her  cross-examination  the  appellant's  coun- 
sel endeavored  to  show  that  she  had  had  intercourse  with  other 
men  prior  to  her  intercourse  with  the  appellant.  Every  ques- 
tion, however,  which  he  put  upon  this  head,  was  excluded; 
and  the  learned  judge  distinctly  ruled  that  illicit  relations  of 
the  complainant  with  other  persons  prior  to  the  28th  of  Novem- 
ber, 1891,  or  about  that  time,  were  inadmissible.  This  we  think 
was  erroneous.  The  precise  question  was  not  whether  particu- 
lar acts  of  lewdness  anterior  to  the  period  of  gestation  were 
admissrible  as  independent  facts,  but  whether  the  complainant's 
credibility  could  be  assailed  in  the  manner  attempted.  We 
think  that  the  prosecution  opened  the  door  to  this  cross-exam- 
ination. It  placed  the  complainant  before  the  court,  upon  her 
own  direct  and  affirmative  testimony,  as  a  virtuous  woman 
who  had  been  wronged.  As  such  it  asked  special  credit  for  her 
testimony.  The  appellant  surely  had  a  right  to  shake  this  tes- 
timony by  showing  that  it  was  false.  She  had  distinctly  sworn 
that  she  never  had  intercourse  with  a  man  prior  to  the  wrong 
inflicted  upon  her  by  the  appellant.  If  that  statement  was 
false,  the  rest  of  her  testimony  would  necessarily  have  been 
weakened.  The  defendant  had  a  right  to  cross-examine  her  as 
to  anything  to  which  she  had  testified  upon  the  direct.  He  was 
denied  that  right  seemingly  upon  an  erroneous  application  of 
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the  rule  as  to  particular  acts  of  lewdness.  Nor  was  the  error 
cured  by  the  testimony  subsequently  adduced  by  the  appellant 
tending  to  show  the  acts  of  lewdness  as  to  which  he  was  not 
permitted  to  interrogate  her.  The  learned  judge  may  well 
have  disbelieved  such  testimony,  and  it  may  not  have  affected 
his  faith  in  the  complainant's  truthfulness.  If,  however,  upon 
being  pressed  on  cross-examination,  she  had  acknowledged 
6u<?h  acts  of  lewdness,  and  had  thus  confessed  the  falsity  of 
her  general  and  sweeping  assertion  on  the  direct,  it  would  cer- 
tainly have  affected  the  court's  judgment  as  to  the  rest  of  her 
story.  That  the  appellant  was  prejudiced  by  these  rulings 
cannot  be  doubted.  The  complainant's  testimony  was  support- 
ed by  but  a  single  witness,  one  Smith,  and  this  witness  merely 
testified  to  the  defendant's  admission  that  the  complainant 
was  respectable,  and  that  he  was  the  father  of  her  unborn  child. 
The  only  other  witness  called  by  the  prosecution,  one  Benshaw, 
was  so  palpably  untruthful  that  the  learned  counsel  for  the  com- 
missioners stated  that  he  considered  her  testimony  of  no  con- 
sequence, and  would  consent  to  have  it  stricken  out.  As  against 
this  case,  the  appellant  produced  many  witnesses  who  testified 
to  various  acts  of  misconduct  upon  the  part  of  the  complain- 
ant, and  some  of  these  witnesses  testified  to  acts  of  lewdness 
within  the  period  of  gestation.  The  quantity  was  here  doubtless 
greater  than  the  quality.  But  it  is  difficult  to  understand  from 
the  learned  judge's  opinion,  wlhether  he  'believed  or  disbelieved 
these  people.  He  says  that  the  appearance  and  manner  of  the 
witnesses  in  the  case,  other  than  Smith,  were  such  that  upon 
their  evidence  the  order  of  affiliation  would  noit  be  affirmed. 
But  the  only  witnesses  in  support  of  the  order,  other  than 
Smith,  were  the  complainant  and  Renshaw.  Was  this  the  evi- 
dence which  he  referred  to  "as  wholly  unworthy  of  credit  and 
perjured?"  Or  did  he  mean  the  people  brought  into  court  by  the 
defendant?  It  is  hard  to  say.  He  seems  to  have  placed  his  judg- 
ment almost  entirely  upon  the  defendant's  admission  to  Smith, 
holding  that  that  admission  sufficiently  supported  the  com- 
plainant's testimony.  We  think  it  apparent,  therefore,  upon  a 
careful  survey  of  the  record,  that  the  complainant's  credibility 
— the  weight  to  be  given  to  her  testimony — was  crucial,  that 
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the  defendant  had  a  right  to  subject  her  to  cross-examination 
as  to  any  fact  which  she  had  stated  upon  her  direct  testimony, 
and  that  the  denial  of  this  right  was  not  only  erroneous  tech- 
nically, but,  under  the  circumstances  of  this  case,  prejudicial. 

The  order  should  therefore  be  reversed,  and  the  proceedings 
remitted  to  the  court  of  general  sessions  for  a  rehearing. 

All  concur. 


Shxpmt  tf0ttrt— i^pvettote  iiviKioti— SMrtf  ^tfniAmtvi. 

April  27, 1896. 

PEOPLE  V.  GUMAEB. 

(4  App.  Div.  412.) 

1.  Seduction — Admissions  by  defendant. 

The  admission  by  defendant  of  having  sexual  intercourse  with 
plaintiff  does  not  admit  the  alleged  seduction. 

2.  Same. 

In  order  to  constitute  seduction,  the  defendant  must  use  insinu- 
ating arts  to  overcome  the  opposition  of  the  seduced,  and  must,  by 
his  voiles  and  persuasions,  without  force,  debauch  her. 

Beargument. 

John  W.  Lyon,  for  appellant. 

John  P.  Roosa,  Jr.,  for  the  People. 

HERRICK,  J. — This  is  an  appeal  from  a  judgment  of  oon* 
viotion  upon  an  indictment  charging  the  defendant  with  se- 
duction under  promise  of  marriage.  The  court,  in  delivering  its 
charge  to  the  jury,  among  other  things,  said :  "Upon  the  ques- 
tion of  seduction,  you  will  have  no  dijQficulty  in  arriving  at  your 
decision.  The  prisoner  admits  it."  And,  again,  in  speaking 
of  the  testimony  of  the  complaining  witness,  the  count  said : 
"It  is  true  that,  in  answer  to  the  counsel  of  the  defendant,  she 
Vol.  XI— 39  i 
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says  she  was  raped.  That  has  nothing  to  do  with  your  decision 
of  the  case.  It  is  a  question  of  seduction;  a<nd,  as  that  is  ad- 
mitted, of  course  the  language  she  used  will  have  nothing  at  all 
to  do  with  the  case."  I  do  not  think  it  profitable  to  set  forth 
in  detail  the  testimony  of  the  complaining  witness  and  of  the 
defendanit  as  to  what  took  place  between  them.  SuflSce  It  to 
say  that  the  defendant  did  not  admit  the  seduction.  He  ad- 
mitted having  had  sexual  intercourse  with  the  complaining 
witness,  but  not  of  having  seduced  her.  Merely  having  sexual 
intercourse  with  a  female  does  not  constitute  seduction.  "In 
order  to  constitute  seduction,  the  defendant  must  use  insin- 
uating arts  to  overcome  the  opposition  of  the  seduced,  and 
must,  by  his  wiles  and  persuasions,  without  force,  debauch 
her."  Hogan  v.  Oregan,  6  Rob.  '(N.  Y.)  138-150.  The  admis- 
sion of  the  defendant  is  to  a  plain,  simple  case  of  fornication,, 
with  no  wiles,  arts,  or  persuasion  on  his  part.  Indeed,  if  his 
story  is  to  be  believed,  he  was  almost,  if  not  quite,  invited  and 
provoked  to  the  act.  I  do  not,  by  anything  I  have  said,  mean 
to  intimate  that  I  believe  the  evidenee  of  the  defendant  to  be 
true,  but  simply  to  say  that  he  did  not,  by  his  evidence,  admit 
the  seduction,  as  ^ated  by  the  trial  court. 

The  question  of  seduction  is  one  that,  upon  all  the  evidence,, 
should  have  been  submitted  to  the  jury,  and  the  court,  by  its 
charge,  took  it  from  their  consideration  when  it  charged  that 
it  was  admitted;  and  for  that  error  the  judgment  of  conviction 
should  be  reversed,  and  a  new  trial  granted. 

All  concur. 
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February,  1896.  ^ 

PEOPLE  V.  BARTHOLOMEW  SHEA. 

(16  Miflc.  111.) 

1.  Crimfnal  law — ^New  trial.  — 

Upon  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  it  must  appear  by  affidavit:  (1.)  That,  upon  another 
trial,  the  defendant  can  produce  evidence  such  as,  if  before  received, 
would  probably  have  changed  the  verdict;  (2.)  that  such  evidence 
has  been  discovered  since  the  trial;  (3.)  that  it  is  not  cumulative; 
(4.)  that  failure  to  produce  it  upon  the  trial  was  not  owing  to  want 
of  diligence. 

2.  Same. 

Upon  the  question  whether  the  proposed  evidence  would,  if  given 
on  the  trial,  have  changed  the  verdict,  the  court  is  required  neces- 
sarily to  consider  the  probable  effect  of  the  proposed  evidence,  and 
the  determination  thereof  necessarily  involves  an  inquiry  into  the 
character  of  the  proffered  proof,  and  the  estimate  the  jury  may  and 
properly  would  make  of  the  character  of  the  proposed  witness 
offering  such  testimony. 

3.  Same. 

The  court  cannot,  upon  such  determination,  adopt  the  humane 
rule  of  giving  the  prisoner  the  benefit  of  any  reasonable  doubt, 
which  should  control  a  jury  in  renderiDg  a  verdict  in  a  criminal 
action. 

4.  Same. 

The  question  for  the  court  is  not  whether,  upon  all  the  evidence, 
there  is  a  lingering  doubt  of  the  guilt  of  the  prisoner,  but  it  is  con- 
fined to  the  single  inquiry  as  to  its  probable  effect  on  the  verdict  of 
a  jury. 

5.  Same. 

The  affidavit,  in  this  case,  was  held  not  to  show  that  on  another 
trial  the  defendants  could  produce  evidence  such  as,  if  received 
before,  would  probably  have  changed  the  verdict, 

6.  Same — Cumulative  evidence. 

Cumulative  evidence  means  additional  evidence  to  support  the 
same  point,  and  which  is  of  the  same  character  with  evidence  al- 
ready produced. 
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7.  Same — Contradieting  testimony. 

Testimony,  offered  for  the  purpose  of  contradicting  the  testimony 
of  a  witness  on  the  trial,  is  cumulatiye  and  not  cause  for  a  new- 
trial  on  the  ground  of  newly  discovered  evidence. 

Motion  for  a  iiew  trial  on  the  ground  of  newly  disoovered 
eyiidenoe. 

George  Raines  and  Thomas  F.  Fagan,  for  the  People. 

Oalen  B.  Hitt  and  John  T.  Norton,  for  defendant. 

MAYHAM,  J. — ^Thifl  is  a  motion  for  a  new  trial,  made  on  be- 
half of  the  defendant,  on  the  ground  of  newly-discovered  evi- 
dence, under  the  provisions  of  subdivision  7  of  section  465  of 
the  CJode  of  Criminal  Procednre.  The  application  discloses 
that  on  the  2M  day  of  May,  1894,  the  grand  jury  of  Rensselaer 
county  presented  an  indictment  against  the  defendant,  charg- 
ing him  with  the  crime  of  murder  in  the  first  degree,  in  killing 
one  Robert  Ro«8,  and  that  on  the  28th  day  of  May  the  defend- 
ant was  arraigned  before  a  court  of  oyer  and  terminer  in  that 
county,  and  thereafter,  0;n  the  29th  day  of  that  month,  entered 
a  plea  of  not  guilty  to  such  indictment;  and  the  trial  of  the 
indictment  was  at  once  had  before  such  court,  and  on  the  10th 
day  of  July,  1894,  the  defendant  was  convicted,  and  a  judgment 
of  conviction  of  murder  in  the  first  degree  was  entered  against 
him,  and  he  was,  under  such  conviction,  sentenced  to  suffer 
death,  during  the  week  commencing  August  21,  1894.  The 
execution  was  stayed  on  appeal  from  the  judgment  of  convic- 
tion to  the  court  of  appeals,  where  such  judgment  was,  in  all 
things,  aflfirmed;  and  on  the  13t3i  of  November,  1895,  the  court 
of  oyer  and  terminer  of  Rensselaer  county  resentenced  the  de- 
fendant to  be  executed  at  Clinton  State  Prison  during  the  week 
commencing  with  December  23,  1895.  On  the  20th  of  Decem- 
ber, 1895,  a  respite  was  ordered  by  the  governor  until  January 
7,  1896;  and  on  the  6th  of  January,  1896,  the  governor  again 
respited  the  defendant  until  the  4th  day  of  February,  1896.  It 
is  alleged  that  the  reason  which  influenced  the  governor  in 
granting  this  second  respite  was  the  receipt,  by  him,  of  a  com- 
munication, in  writing,  from  one  John  McGough,  a   convict 
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und-er  sentence  in  state's  prison  at  Dannemora,  in  which  he 
confesses  that  he,  and  not  the  defendant,  was  guilty  of  the 
murder  of  Robert  Boss.  And  tlie  governor,  in  view  of  the  im- 
portance of  the  case  and  the  gravity  of  the  situation,  felt  called 
upon  t-o  grant  the  ^e8pite  to  facilitaite  a  judicial  investigation 
into  the  truth  of  the  alleged  confession,  and  thus  to  avoid,  if 
possible,  any  mistake  in  the  infliction  of  the  death  penalty, — a, 
safe,  wise,  and  humane  exercise  of  the  executive  prerogative, 
but  for  the  exercise  of  which  he  has  not  escaped  sensational 
newspaper  criticism  It  must  be  borne  in  mind  that  the  govern- 
or, in  granting  this  respite,  does  not  question  or  in  any  way 
impugn  the  correctness  of  the  decision  of  the  court  by  which 
the  defendant  was  convicted,  or  the  soundness  of  the  conclu- 
sions of  t!he  highest  judicial  tribunal  of  the  state  in  affirming 
that  conviction,  but,  by  such  respite,  made  it  possible,  in  a 
proper  proceeding,  and  within  the  form®  of  law,  to  have  the 
probable  truth  of  that  alleged  confession  judicially  investi- 
gated, upon  an  application  to  the  court  or  a  judge,  upon  the 
ground  of  thds  newly-discovered  evidence.  It  should  also  be 
borne  in  mind,  both  by  the  newspaper  press  as  well  as  by  all 
good  citizens  who  desire  the  due  administration  of  law,  that 
4he  court  or  judge  riharged  with  the  grave  and  responsible  duty 
of  passing  upon  and  determining  this  question  must  be  gov- 
erned by  the  law  and  evidence,  and  would  be  the  subject  of 
impeachment  if,  in  the  discharge  of  that  duty,  it  or  he  could  be 
swerved  one  jot  or  tittle  from  the  path  of  judicial  rectitude 
by  the  resolutions  of  public  meetings,  or  the  censorious  criti- 
cisms  or  threats  of  a  sensational  and  vindictive  press.  And 
this  court  is  not  ignorant  of  the  fact  that,  since  the  granting 
of  the  last  respite  in  this  case  by  the  governor,  intemperate 
appeals  from  certain  newspapers  have  been  made,  and  resolu- 
tions have  been  adopted  at  a  public  meeting,  with  no  other 
apparent  purpose  than  that  of  influencing  and  intimidating  this 
court  in  the  discharge  of  its  judicial  duties,  and  which  appeals 
and  resolutions,  if  aimed  at  a  trial  jury,  would  subject  their 
aut^hors  to  indictment  for  the  crime  of  embracery.  Whatever 
the  determination  of  this  motion  may  be,  no  newspaper  pi^ss 
or  body  of  citizens,  however  high  or  influential,  need  claim  the 
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oreddt  of  having  influenced  the  result,  be  it  for  or  against  the 
prisoner;  and,  under  the  circumistanceci  surrounding  this  mo- 
tion, it  may  be  added  that  it  will  be  a  sad  day  for  this  oom- 
moaiwealth  when  the  governor  or  judiciary  yield  to  the  ill- 
informed  and  ill-advised  dictation  of  mass*  meetings  or  news- 
paper clamor. 

The  question  to  be  determined  in  this  case  upon  the  applica- 
tion is  not  whether  the  original  conviction  is  proper  or  legal. 
Both  of  theee  questions  have  been  duly  an-d  legally  settled  be- 
yond review  by  the  decision  of  the  court  of  appeals.  I  am  not, 
therefore,  called  upon  to  review  the  soundness  of  the  decisions 
of  the  trial  or  appellate  courts  in  the  conviction  of  the  defend- 
ant, or  the  affirmance  of  that  conviction  on  appeal  to  the  court 
of  appeals.  The  only  question  for  me  to  determine  arises 
under  the  provisions  of  subdivision  7  of  section  465  of  the  Code 
of  Criminal  Procedure,  which  provides  that  a  new  trial  must  be 
gramted  "when  it  is  made  to  appear,  by  affidavit,  that,  upon 
another  trial,  the  defendant  can  produce  evidence  sueh  as,  if 
before  received,  would  probably  have  changed  the  verdict;  if 
such  evidence  has  been  discovered  since  trial,  it  is  not  cumula- 
tive; and  the  failure  to  produce  it  cm  trial  was  not  owing  to 
want  of  diligence."  These  are  the  rules  wlhich,  regardless  of 
extraneous  influence,  must  govern  in  granting  or  refusing  a 
new  trial  on  the  ground  of  newly-discovered  evidence.  For  the 
investigation  and  determination  of  these  questions,  and  these 
questions  only,  are  the  courts  open  on  an  applioation  of  this 
character,  and  these  questions,  when  properly  presented,  the 
court  or  judge  thereof  is  bound,  by  law,  to  entertain  and  decide 
on  their  merits.  In  determining  this  motion  in  favor  of  the 
defendamt,  four  conditions  must  be  found  to  concur:  First,  it 
must  appear  by  affidavit  that,  upon  another  trial,  the  defendant 
can  produce  evidence  such  as,  if  before  received,  would  prob- 
ably have  changed  the  verdict;  second,  that  such  evidence  has 
been  discovered  since  the  trial ;  third,  that  it  is  not  cumulative; 
fourth,  that  failure  to  produce  it  upon  the  trial  was  not  owing 
to  want  of  diligenee.  The  failure  of  the  defendant  to  estab- 
lish, on  this  motion,  either  of  the  above  conditions  by  competent 
proof,  must  result  in  the  denial  of  this  motion. 
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The  alleged  newly-discovered  evidence  on  which  it  is  claimed 
on  behalf  of  Shea,  a  new  trial  should  be  granted,  is  disclosed 
in  the  affidavit  of  John  McGough,  who  was  sworn  as  a  witness 
on  the  trial  of  the  indictment  agains^t  &hea  on  behalf  of  the  de- 
fendant, the  substance  and  effect  of  whoee  testimony  oin  the 
trial  was  that  one  Robert  H.  Boland,  and  not  Bartholomew 
8hea,  fired  the  fatal  shot  that  killed  Robert  Roes.  In  his  affi- 
davit used  on  this  motion,  he  denies  the  truth  of  his  testimony 
given  on  that  trial,  and  says  that  he,  insitead  of  Robert  H.  Bo- 
land, fired  the  fatal  shot,  and  proceeds  to  detail  the  occurrence 
of  the  homicide,  as  follows: 

"That  the  following  *  *  *  is  a  correct  and  truthful 
narrative  of  the  manner  in  which,  and  the  means  by  whieh, 
said  Robert  Ross  lost  his  life:  Deponent  fired  the  shot  into 
the  back  of  the  head  of  Robert  Ross,  which  shot  caused  his 
deaith.  Bartholomew  Shea  did  not  fire  said  shot.  In  the  course 
of  the  melee,  previously  to  the  firing  of  the  fatal  shot,  deponent 
had  been  himself  sliot  in  the  back,  and  h«id  fallen  into  the 
ravine,  and  said  Robert  Ross  either  jumped  or  fell  on  top  of 
deponent.  Said  Ross  then  and  there  struck  deponent  several 
blows  with  a  club,'  and  then  suddenly  arose  from  deponent,' 
and  started  out  of  the  ravine,  up  the  bank,  onto  the  path,  in 
pursuit  of  Bartholomew  Shea,  the  defendant.  Deponent  at 
once  raised  himself  to  a  kneeling  position,  kneeling  upon  his 
right  knee,  and  as  said  Ross,  being  a  little  to  the  west  of  depo- 
nent, and  about  four  feet  to  the  right  of  deponent,  said  Ross' 
feet  being  at  that  instant  aibout  three  feet  higher  than  de- 
ponent's head,  and  said  Ross  then  being  headed  in  a  northwest- 
erly direction,  with  his  face  turned  partly  towards  the  east, 
deponent  discharged  his  pisitol  at  said  Ross,  and  said  Ross 
immediately  sank  to  the  ground,  and  did  not  move  again.  De- 
ponent further  says  that  at  that  time  (the  time  that  said  Ross 
fell)  there  were  three  shots  fired  to  the  right  -of  deponent  by 
one  John  H.  Boland,  said  Boland  being  upon  the  level  ground; 
that,  almost  immediately,  deponent,  being  still  in  the  ravine, 
came  in  conflict  with  William  Ross,  William  Quigley,  and 
Adam  Ross;  that,  while  said  last-named  persons  were  striking 
deponent  with  their  clubs,  deponent  discharged  his  revolver 
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twice,  was  knocked  almost  senseless  by  one  of  such  blows,  and, 
having  relaxed  his  hold  upon  his  said  revolver,  lost  the  same; 
that,  in  a  very  few  seconds,  deponent  recovered  himself,  arose, 
and  proceeded  out  of  the  ravine  in  a  westerly  direction,  run- 
ning as  best  he  could,  because  of  the  effects  of  the  wound  thait 
he  had  received  aforesaid;  that,  after  going  a  little  distance, 
John  H.  Boland  and  a  number  of  persons,  in  all  about  twenty, 
as  well  as  deponent  can  judge,  pursued  deponent,  firing  three 
shots  after  deponent,  and  so  continued  said  pursuit  of  said  de- 
ponent across  said  lot  to  North  Fourth  street,  up  North  Fourth 
street  to  the  residence  of  deponent's  fatiier,  and  into  the  yard 
attached  to  said  residence;  that  deponent  went  into  his  father's 
house,  and  took  off  his  clothes,  which  were  covered  with  ashes, 
dirt,  and  briars  from  said  ravine,  had  his  wounds  dressed  as 
well  as  could  be,  put  on  other  clothing,  and  departed  for  the 
residence  of  his  aunt,  as  stated  upon  the  trial.  Where  deponent 
remained  until  he  was  arrested.  Deponent  further  says  that 
the  foregoing  is  a  correct  and  truthful  narrative  of  the  manner 
in  which  said  Robert  Ross  met  his  death;  that  it  was  depo- 
.  nent's  shot,  above  described,  that  killed  said  Robert  Ross; 
that  the  said  confession  was  made  by  deponent  voluntarily, 
without  any  solicitation  from  any  one,  and  without  <any  pre- 
vious knowledge  by  any  one  that  deponent  intended  to  make 
such  confession;  that  deponent  was  prompted  to  make  such 
confession  only  by  his  conscience,  which  forbade  him  to  allow 
an  innocent  man  to  suffer  death  for  deponent's  act;  that  depo- 
nent all  along  concealed  this  confession,  and  swore  falsely  upon 
the  trial,  for  the  purpose  of  shielding  himself,  and  avoiding 
giving  testimony  that  would  in»criminate  him;  that,  for  the 
same  reason,  deponent  deceived  his  counsel  and  Shea's  counsel 
and,  now  that  he  has  unburdened  his  conscience  of  this  fearful 
secret,  he  only  regrets  that  he  did  not  tell  the  truth  as  to  the 
fatal  occurrence  upon  the  defendant's  trial ;  that  deponent  fully 
realizes  the  consequences  that  may  come  to  him  because  of 
this  confession,  but  deponent  is  willing  to  suffer  such  conse- 
quences, rather  than  that  an  innocent  man  should  suffer  death 
for  deponent's  unfortunate  act.  Deponent  further  says  that, 
in  giving  testimony  upon  the  trial  of  Shea  which  indicated  that 
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John  H.  Bolaiid  had  fired  the  fatal  shot,  deponent  felt  assured 
that  no  evil  oon«equenoes  could  come  to  said  Boland  there- 
from, because  of  the  relations  existing  between  said  Boland 
and  the  said  Robert  Ross  and  their  associates  in  the  melee." 

The  afladavit  further  disclosed  the  reason  for  and  manner  of 
his  oommunication  with  the  governor  in  reference  to  the  pro- 
posed newly-disoovered  evidence,  and  show®  that  the  same  was 
made  of  the  affiant's  own  volition,  and  without  any  previous 
conference  or  arrangement  with  the  defendant,  or  any  other 
person. 

Would  the  evidence  above  quoted,  if  produced  upon  the 
former  trial,  probably  have  changed  the  verdict?  That  ques- 
tion this  court  is  called  upon  to  answer  in  the  affirmative,  be- 
fore it  can  order  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  under  the  provisions  of  subdivision  7  of  section  465 
of  the  Code  of  Criminal  Procedure.  In  determining  this,  we 
must,  we  think,  compare  the  newly-discovered  evidence,  pro- 
posed to  be  given  by  this  witness,  with  his  evidence  taken  on 
the  trial.  On  that  trial,  the  witness,  in  effect,  swore  that  Bo- 
land, and  not  Shea,  shot  and  killed  Ross.  That  testimony  the 
jury  must  either  have  disbelieved  or  disregarded,  or  they  could 
not  have  found  Shea  guilty.  Suppose,  to  the  evidence  given 
by  this  witness  on  that  trial,  he  had  then  and  there  added  the 
proposed  newly-discovered  testimony;  can  this  court  ration- 
ally assume  that  such  additional  testimony  would  probably 
have  changed  the  verdict?  To  indulge  in  such  assumption 
would  be  to  assume  that  the  jury  woufld  have  given  more  cre- 
d^ence  to  the  testim-ony  of  a  witness  whose  testimony  was  ir- 
reconcilably contradictory,  and  tended  to  prove  two  facts  pal- 
pably inconsistent  with  each  other,  than  they  did  to  his  single 
statement  that  Boland  killed  Ross.  Before  a  jury  could  adopt 
the  theory  sought  to  be  established  by  this  alleged  newly-dis- 
covered evidence,  they  would  be  compelled  to  discredit  the 
theory  sought  to  be  established  by  the  defendant  on  the  trial 
(which  they  did,  as  appears  by  their  verdict)  that  Boland,  and 
not  Shea,  shot  Ross;  and  that  would  deprive  McGough^s  test!- 
m;ony  of  the  corroboration  which  it  had  on  the  trial  in  the  tes-ti- 
mory  of  Michael  Delaney,  Stanley  O'Keefe,  and  William  H* 
Vol.  XI-40 
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Kiley,  each  of  whom,  in  effect,  agreed  with  McGough  in  their 
testimony  that  Boland,  an-d  not  Shea,  shot  and  killed  Boss.  I 
cannot,  therefore,  find  that  this  alleged  newly-discovered  evi- 
dence from  McGough,  thait  he  shot  and  killed  Boss,  hod  it  been 
added  to  his  testimony  given  on  the  trial,  without  direct  cor- 
roboration, would  have  received  more  credence  from  the  jury 
than  did  his  corroborated  evidence  to  the  effect  that  Boland, 
and  not  Shea,  killed  Boss. 

But  it  is  urged  by  the  learned  counsel  for  the  prisoner  that 
there  are  circum^tancee,  to  be  gleaned  from  the  evidence  on  the 
trial,  which  tend  strongly  to  corroborate  this  new  version  of 
31cGough,  disclosed  in  the  alleged  newly-discovered  evidence, 
and  most  prominent  among  them  is  the  faot  that  many  of  the 
people's  witnesses,  who  claimed  on  the  trial  to  have  seen  Shea 
shoot  Boss,  gave  active  chase  in  pursuit  of  McGough,  who  fled 
from  the  scene,  and  sought  refuge  in  his  father's  house.  It 
cannot  ibe  denied  that  this  circumstance  is  one  of  much  sig- 
nificance, standing  alone;  but  it  is  urged  by  the  people  that  it 
loses  much  of  its  force  when  it  is  understood  that  McGough, 
just  previous  to  his  flight,  was  believed  to  have  shot  and  wound- 
ed William  Boss,  a  brother  of  the  deceased.  On  a  careful  ex- 
amination of  all  the  facts  and  circumstances  pointed  out  and 
relied  upon  by  the  defendant's  counsel  as  corroborations  of  the 
newlj^-disoovered  evidence,  none  seems  to  me  so  direct  and 
pointed  as  the  corroborations  given  by  Delaney,  O'Keefe,  and 
Biley  to  McGough's  testimony  on  the  trial.  Instead,  there- 
fore, of  being  corroborated  in  its  new  version  of  the  occurrence 
en  the  main  fact  as  to  who  shot  Boss,  the  proposed  testimony 
of  McGough  will  stand  practically  alone,  and  unsupported  by 
any  direct  circumstance,  except  that  at  or  about  the  time  of  the 
homi<!ide  he  was  armed  with  a  pistol,  and  in  close  proximity 
to  the  deceased,  engaged  in  a  conflict  with  him.  Nor  is  there 
«uoh  harmony  between  the  affidavit  of  McGough  in  the  moving 
papers  on  this  motion  and  his  sworn  statement  furnished  to  the 
governor's  messengers  to  Dannemora  as  will  be  likely  to  com- 
mend the  entire  correctness  of  the  proposed  newly-discovered 
evidence  to  the  favorable  consideration  of  a  jury.  It  is  true 
that  in  both  statements  he  swears  that  he  killed  Boss,  and  that 
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Shea  did  not,  but  he  involves  his  testimony  in  some  doubt  by 
the  concluding  paragraph  of  Ms  affidavit,  taken  at  the  ingitan<ie 
of  Burlingame,  wherein  he  says: 

"I  cannot  tell  whether  the  shot  I  fired  was  the  first,  second, 
or  third  of  the  four  shots.  I  know  one  of  the  four  shots  was 
fired  after  I  fired.  I  cannot  tell  whether  it  was  the  first,  second, 
or  third  of  these  four  shots  that  hit  Robert  Boss  in  the  head." 

The  contradictory  statemeoits  of  M-cGough,  under  oath,  with- 
out taking  into  account  the  claimed  impeachm-ent  by  impeach- 
iing  testimony,  would  so. weaken  the  force  of  his  proposed  tes- 
itimony  as  to  render  it  improbable  that  its  introduction  would 
liave  changed  the  verdict.  To  assume  that  would  be  to  greatly 
underrate  the  ordinary  intelligen<ie  and  sagacity  of  a  jury.  We 
lean  hardly  hold,  therefore,  that  if  this  proposed  testimony  had 
ibeen  given  on  the  trial,  in  addition  to  all  the  other  evidence, 
including  the  testimony  of  McGough,  it  would  have  probably 
Changed  the  verdict,  and  the  test  imposed  by  the  statute  js  the 
probable  effect  on  the  verdict  if  the  proposed  evidence  had  been 
given  on  that  trial. 

But  if  we  are  at  liberty  to  examine  this  proposed  newly-dis- 
covered evidence  in  the  light  of  its  probable  effect  on  the  ver- 
dict of  a  jury  on  a  new  trial,  if  one  were  ordered,  it  seems  by  no 
means  probable  that,  on  the  positive  evidence  of  this  witness 
on  the  former  trial  that  Boland  fired  the  fatal  shot,  a  jury 
would  give  creden-oe  to  the  testimony  which  he  now  offers  to 
give,  that  he,  and  not  BoLand  or  Shea,  killed  Robert  Ross.  I 
am  not  discussing,  nor  am  I  at  liberty  to  discuss,  the  correctness 
of  the  verdict  of  the  jury  which  convicted  Shea.  That  ques- 
tion, at  least  so  far  as  the  judiciary  is  concerned,  is  settled  past 
reconsideration  or  recall.  I  am  only  at  liberty  to  view  the 
proposed  newly-discovered  testimony  in  the  light  of  the  testi- 
mony given  on  the  trial,  and  to  say  whebher  or  not,  if  added 
+0  that  evidence,  it  would  probably  have  changed  the  verdict. 
Viewed  from  that  standpoint,  I  fail  to  see  that  it  would  prob- 
ably have  changed  the  verdict,  or,  if  introdiioed  on  another 
trial,  that  it  would  probably  produce  any  other  result.  It  is 
urged  by  the  learned  counsel  for  the  defendant  that  the  credi- 
bility of  the  testimony  of  a  witness  is  always  a  question  of  fact 


Digitized  by 


Google 


316  NEW   YORK  CRIMINAL   REPORTS,   VOL.   XL 

for  a  jury  and  tliat  it  is  not  within  the  province  of  the  court 
on  this  motion  to  conisider  the  credit  due  to  the  affiant  McOough 
on  this  motion.  In  a  general  sense,  the  credibility  of  witnesses 
must  properly  be  considered  by  a  jury.  But,  in  a  motion  of 
this  character,  the  court  is  called  upon  to  consider  the  question 
whether  the  proposed  evidence  would,  if  given  on  the  trial, 
have  changed  the  verdict.  That  determination  necessarily 
requires  the  court  to  consider  the  probable  effect  of  the  pro- 
posed evidence,"  and  necessarily  involves  an  inquiry  into  the 
character  of  the  proffered  proof,  and  the  estimate  the  jury  may 
and  properly  would  make  of  the  character  of  the  proposed  wit- 
ness offering  such  testimony,  for  the  purpose  of  determining 
whether  the  proposed  evidence  would  have  changed  the  ver- 
dict. The  jury,  in  considering  the  teertimony,  might,  where  the 
witness  confessed  to  willful  false  swearing,  well  conclude  thait 
without  corroboration  his  testimony  was  unworthy  of  credit. 
To  such  a  witness  the  maxim,  ^^f alsus  in  uno,  falsus  in  omnibus,'^ 
may  properly  be  applied  by  a  jury;  and  the  court  cannot,  on  a 
motion  of  this  character,  well  be  deprived  of  considering  such 
fact.  Nor  can  this  court,  in  determining  whether  or  not  a  new 
trial  shouM  be  granted  on  this  proposed  newly- discovered  evi- 
dence, adopt  the  humane  rule  of  giving  the  prisoner  the  benefit 
of  any  reasonable  doubt,  which  should  control  a  jury  in  ren- 
dering a  verdict  in  a  criminal  action.  The  proposed  evidence 
must  raise  a  reasonable  presumption  that  its  reception  would 
have  changed  the  verdict  of  the  jury,  or  that,  on  a  new  trial,  it 
would  produce  a  different  verdict,  before  the  court  can  order 
a  new  trial.  Code  Cr.  Proc,  §  465,  subd.  7;  People  v.  Noonan, 
38  St.  Rep.  854;  Thomp.  Trials,  §  2759;  People  v.  Hovey,  30 
Hun,  358;  Oole  v.  Cole,  50  How.  Prac.  59.  The  question,  there- 
fore, for  the  court,  is  not  whether,  upon  all  the  evidence,  there 
is  a  lingering  doubt  of  the. guilt  of  the  prisoner,  but  is  confined 
to  the  single  inquiry  as  to  its  probable  effect  on  the  verdict  of  a 
jury. 

The  second  condition  to  which  we  have  referred  as  a  pre- 
requisite to  the  granting  of  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  to  wit.,  *Hhat  such  evidence  has  been  dis- 
co^^^ed  since  the  trial,"  seems  to  be  fully  met  by  the  moving 
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alBdayits.  It  is  proved  by  the  affidavits  of  the  defendant  and 
his  counsel  who  defended  him  on  the  'trial  of  the  indictment 
that  the  testimony  of  McGough,  which  is  seft  forth  in  his  affi- 
davit on  this  motion,  was  not  knov^Ti  to  them,  or  either  of  them, 
until  after  the  communication  of  McGough  to  the  governor, 
which  led  to  the  governor's  respite  of  Shea  from  Jan.  5, 1896,  to 
February  4th  of  the  same  year,  to  enable  counsel  to  investigate 
the  truth  and  sufficiency  of  such  allieged  newly-discovered  evi- 
denoe,  and  presumably  to  move  for  a  new  trial  thereon.  If 
such  evidence  had  been  known  to  the  able  and  distinguished 
counsel  for  the  defendant  on  the  trial,  it  cannot  be  doubted 
that  the  same  would,  if  attainable  from  McGough,  have  been 
introduced,  and  the  theory  of  the  defense  would  have  been 
shaped  accordingly.  I  cannot  concur  with  the  view  of  the 
learned  counsel  for  the  people  in  their  contention  that,  because 
McGough  and  Shea  were  together  on  the  occasion  of  this  homi- 
cide, therefore  the  prisoner  is  charged  with  the  knowledge  of 
what  occurred  then,  and  that  the  alleged  newly-discovered 
evidence  is  not,  in  fact,  newly  discovered.  Such  a  contention 
would  presuppose  that  Shea  knew  all  that  occurred  on  that 
occasion.  Nor  can  I  assume,  as  claimed  by  them,  that,  because 
a  large  number  of  witnesses  on  the  trial  gave  a  diflfereait  version 
from  that  now  given  by  McGough,  therefore  the  proposed  evi- 
dence is  false,  and  cannot  be  treated  as  newly-discovered  evi- 
dence on  this  motion. 

The  third  condition  which  the  defendant  is  required  to  meet 
and  establish  on  this  motion  is  that  the  evidence  offered  and 
claimed  as  newly-discovered  evidence  is  not  cumulative.  Has 
he  met  that  condition  within  the  authorities?  Cumulative 
evidence  is  defined  to  be  "that  which  goes  to  prove  what  has 
aliPeady  been  established  by  other  evidence."  1  Bouv.  Law 
Diet.,  461.  In  a  general  sense,  cumulative  evidenee  may  be 
considered  to  be  such  evidenoe  as  tends  to  strengtihen  or  re- 
enforce  evidence  which  has  been  received  upon  a  given  point  or 
issue  in  the  progress  of  a  trial.  But  this  rule  is  not  of  universal 
application,  as  was  illustrated  by  Westbrook,  J.,  in  Ck>le  v. 
Cole,  50  How.  Pra<5.,  61,  where  the  learned  judge  uses  this 
language: 


Digitized  by 


Google 


818  NEW  YORK  CRIMINAL  REPORTS,   VOL.   XL 

"Eviden-ce  bearing  upon  the  same  ifisue  in  a  cause  is  Bcarcely 
ever  of  the  same  character.  Very  often  the  existence  or  non- 
existence of  the  facts  upan  which  the  cause  turns  depends  upon 
a  number  of  other  independent  oiiefi  from  which  the  former  are 
inferred.  When  the  alleged  new  evidence  is  of  the  same  char- 
acter with  that  ofifered  upon  »t4be  former  trial,  it  is  cumulative; 
but,  when  it  tends  to  prove  a  new  fact  bearing  upon  the  issue 
made  by  the  pleadings,  it  is  not." 

In  Guyott  v.  Butts,  4  Wend.  581,  which  was  a  motion  for  a 
new  trial  upon  the  ground  of  newly-discovered  evideu'ce,  Marcy, 
J.,  in  discussing  the  question  as  to  what  is  and  what  is  noit 
cumulative  evidence,  uses  this  language: 

"I  find  no  case  in  wihich  a  very  distinct  definition  is  given  of 
cumulative  evidence.  The  courts  have  sometimes  used  ex- 
pressions seeming  to  warranjt  the  inference  that  proof  which 
goes  to  establish  the  same  issue  that  the  evidence  on  the  first 
trial  was  introduced  to  establish  is  cumulative.  If  the  evi- 
dence newly  discovered,  as  well  as  that  introduced  on  the  trials 
had  a  direct  bearing  on  the  issue,  it  may  be  cumulative.  But 
we  are  not  to  look  at  the  effect  to  be  produced  as  furnishing  a 
criterion  by  which  all  doubts  in  relation  to  this  kind  of  evidence 
are  to  be  settled.  The  kind  and  character  of  the  facts  make 
the  distinction.  It  is  their  resemblance  that  makes  them  cumu- 
lative." 

In  People  v.  Superior  Court  of  New  York,  10  Wend.  291, 
which  was  a  motion  for  a  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  Savage,  C.  J.,  in  pronouncing  the  opinion 
of  the  supreme  court,  uses  tlhis  language: 

"According  to  my  understanding  of  cumulative  evidence,  it 
means  additional  evidence  to  support  the  same  point,  and 
vrhich  is  the  same  character  of  evidence  already  produced.  For 
instance,  the  defendant  in  the  court  below  proved  by  the  teller 
that  the  bill  in  question  was  not  delivered  until  after  12  o'clock. 
All  9ut)sequent  witnesses  who  prove  the  same  fact  are  cumula- 
tive. Their  testimony  is  added  or  heaped  upon  the  first  wit- 
ness." 

In  Steinbach  v.  Insurance  Co.,  2  Caines,  129,  a  motion  for  a 
new  trial  was  made  on  tftie  ground  of  newly-discovered  evi- 


Digitized  by 


Google 


PEOPLK   l\    SHEA.  319 

dence.  The  prindpal  question  litigated  on  the  trial  was  as  to 
the  destination  of  the  ship  Catharine  at  the  time  of  the  writing* 
of  the  defendant's  policy  of  insuTan-ce.  Livingston,  J.,  in  de- 
livering the  opinion  of  the  court,  says : 

"It  is  said  that,  if  a  new  trial  be  gi*an1:ed,  there  are  two  wit- 
nesses who  were  not  known  to  the  defendants  at  the  time  of  the 
trial,  wiho  oan  testify  to  the  destination  of  the  Catharine.  This 
was  the  fact  principally  contPOveri:ed  <m  the  former  trial,  and 
we  are  now  applied  to  for  another,  merely  because  all  the  wit- 
nesses who  knew  something  of  the  matter  have  not  been  ex- 
amined. Every  one  must  perceive  the  inconvenience  and  delay 
which  will  arise  from  granting  new  trials  upon  the  discovery 
of  new  testimony  or  other  witnesses  to  the  same  fact." 

In  Smith  v.  Brush,  8  Johns.  65,  the  court  says: 

"It  is  against  the  general  rule  to  grant  a  new  trial  merely 
for  the  discovery  of  cumulative  facte  and  oircumstau'cee  re- 
lating to  the  same  maitter,  which  waa  principally  oontroverted 
on  the  former  trial." 

In  People  v.  Superior  Court  of  New  York,  supra,  the  court 
ci'tes  Pike  v.  Evans,  15  Joihns.  210,  with  the  following  com- 
ment: 

"The  question  upon  the  trial  was  whether  a  suit  of  clotlhes 
had  been  left  at  the  stage  office  at  Utica  in  season  to  be  sent  to 
Sackett's  Harbor  by  the  stage.  The  verdict  was  against  the 
defendamt.  The  newly-disoovered  testimony,  the  court  says^ 
is  immaterial  to  make  out  the  delivery  of  the  clothes  by  tihe 
time  agreed  on,  and  the  only  objection  was  thai:  the  testimony 
was  cumulative.  They  add,  the  newly-disoovered  evidence  did 
not  relate  to  any  new  faot.  How  could  vt?  There  was  but  one 
fact  in  dispute, — the  seasonable  delivery  of  the  clorthes." 

This  would  seem  to  be  so  in  this  case.  On  the  trial  of  the 
indictment  against  Shea,  the  principal  question  to  be  deter- 
mined was  whether  he  fired  the  fatal  shot  which  killed  Boss. 
He  sought  to  establish  that  he  did  not,  by  proof  that  it  was 
fired  by  Boland.  The  only  purpose  to  be  accomplished  by  such 
evidence  was  that  of  showing  that  the  shot  was  not  fired  by 
defendant.  Proof  that  it  was  fired  by  some  other  person  than 
Shea  would  establish  that  fact;    and,  that  faot  established,  it 
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wafl  wholly  immaterial  to  his  defense  by  w^hom  the  firing  web 
done.  Such  evidence  had  been  given  by  McGough,  Delaney, 
O'Keefe,  and  Riley  on  the  former  trial.  If,  on  this  application, 
it  was  proposed  to  prove  by  an<yther  witness  thait  he  saw  Bo- 
land  fire  t±ie  fatal  shot,  sach  evidence  would,  most  undoubt- 
edly, within  all  the  adjudged  oases,  be  cumulative,  and  wouid 
not,  therefore,  form  the  basis  for  the  granfting  of  a  new  trial, 
because  the  statute  requires  that  -the  evidence  shall  not  be 
cunralative.  But  the  proposi-tion  is  no*  to  prove  that  Boland 
shot  Boss,  but  that  McGough  did  that  act.  The  object  is  to 
prove  thait  the  shooting  was  by  some  person  other  than  Shea, 
and  thus  to  exonerate  him  from  the  charge.  The  point  to  be 
established  by  the  evidence  that  some  person  other  than  Shea 
did  the  shoo>tdng  is  to  prove  him  not  guilty.  Evidence  that 
either  Boland  or  McGough  did  the  shooting  bears  equally  on 
thait  x)oint.  In  People  v.  Superior  Court  of  New  Yoork,  supra, 
Savage,  J.,  says: 

"According  te  my  understanding  of  cumulative  evidenice, 
it  means  additional  evidence  to  support  the  same  podttt,  and 
which  is  of  the  same  character  with  evidence  already  pro- 
duced." 

Clearly,  the  proposed  newly-discovered  testimony,  that  Mc- 
Gough, and  not  Shea,  g^hot  Boss,  is  evidence  to  support  the  same 
point,  and  which  is  of  the  same  characJter  with  evidence  already 
produced,  and  comes  within  the  definition  given  by  the  learned 
chief  justice  above  quoted.  See,  also,  Cole  v.  Van  Keuren,  51 
How.  Prac.  453.  It  tends,  as  we  have  seen,  to  prove  that  some 
person  other  than  Shea  shot  Boss;  and,  when  we  read  the 
affidavit  of  McGough  in  the  moving  papers  wiitfti  his  affidavit 
used  by  the  people  in  opposition  to  this  motion,  it  may  fairly 
be  construed  as  leaving  in  doubt  whether  he  or  Poland  shot 
Boss,  for,  at  the  conclusion  of  his  affidavit  taken  at  the  instance 
of  Burlingame,  he  fails  to  show  which  of  the  first  three  of  the 
four  shots  fired  at  *the  time  Boss  fell  caused  his  deatih,  two  of 
which  shots  were,  as  he  claims,  fired  by  Boland,  and  one  by 
himself, — ^thus  making  his  proposed  testimony  a  partial  cor- 
roboration or  re-enforoement  of  the  theory  of  the  defense  on  the 
trial,  thait  Boland  shot  Boss.     Viewed  in  that  light,  his  testi- 
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mony  would  be  camulatiye  within  all  of  the  adjudged  cases; 
and  his  version  of  the  tnaneaction  as  now  proposed  would  only 
have  the  effect  of  contradicting  his  former  testimony  as  to  the 
part  he  took  in  the  tran€a.ction.  But  the  testimony,  if  offered 
for  the  purpoee  of  contradicting  McGough's  testimony  on  the 
trial  would,  within  a  well-settled  line  of  authorities,  be  cumula- 
tive, and  therefore  not  cause  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence.  Brisbane  v.  Adams,  1  Sandf.  195; 
Hooker  v.  Terpening,  29  St.  Bep.  818;  People  v.  Anthony,  50 
Cal.  397;  Higgins  v.  People,  98  111.  519;  People  v.  Freeman, 
92  Cal.  359;  Stewart  v.  State,  66  Ga.  90;  Parshall  v.  Klinck, 
43  Barb.  203;  Powell  v.  Jones,  42  id.  24;  Cole  v.  Cole,  50  How. 
Prac.  59;  Cole  v.  Van  Keuren,  51  id.  451;  Lawrence  v.  Ely,  38 
N.  Y.  42;  Myers  v.  Biley,  36  Hun,  20. 

Tested  by  the  rules  above  referred  to,  I  am  forced  to  the 
conclusion  that  'the  proposed  newly-discovered  testimony  is 
cumulative,  and  cannot  therefore,  under  the  provisions  of  sub- 
division 7  of  section  465  of  the  Code  of  Crimanal  Procedure,  be 
the  basis  for  granting  a  new  trial  in  this  case  on  the  gnound  of 
newly-discovered  testimony. 

If  I  am  right  in  this  conclusion,  it  becomes  a  matter  of  little 
or  no  moment  whether  the  fourth  condition  imposed  upon  the 
defendanrt:  by  that  section  of  the  Code  of  Criminal  Procedure 
to  authoria&e  the  granting  of  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  to  wit.,  that  "the  failure  to  produce  it  on 
the  trial  was  not  owing  to  want  of  diligence,"  is  met.  But,  if 
that  question  was  important  under  the  view  taken  on  this 
motion,  I  should  have  to  hold  that  the  case  discloses  no  want 
of  ddligeu'ce  on  the  part  of  the  defendant  or  his  counsel  on  the 
trial  in  not  producing  it.  McGough  was  called  by  the  defend- 
ant as  a  witness  on  thait  trial,  and  was  thoroughly  and  repeat- 
edly examined  on  the  part  of  the  defendant,  and  exhaustively 
cross-examined  by  the  counsel  for  the  people;  and  there  was 
nothing  in  his  testimony,  nor,  so  far  as  I  can  find,  in  the  testi- 
mony of  any  other  witness,  from  which  the  defendant  or  his 
counsel  would  be  led  to  suspect  that  he  fired  the  fatal  shot  that 
caused  the  dearth  of  Bobert  Boss.  The  fact,  if  it  existed,  was 
concealed  in  the  mind  of  McGough,  and  no  diligence  on  the 
Vol.  XI-41 
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paitt  of  the  defendaiKt  or  his  coun6el  could  discover  it  until  it 
pleased  McGough  to  disclose  it,  which  he  did,  as  appears,  for  the 
first  time  in  his  oommunication  to  the  governor,  long  after  tfhe 
trial. 

While  'there  is  much  in  this  somewhat  extraordinary  case- 
which  might  appeal  to  the  executive  department  of  the  govern- 
ment, which  alone  is  clothed,  in  cases  of  this  character,  with 
the  attribute  of  mercy,  but  with  whose  prerogative  this  court 
has  no  power  or  inclination  to  interfere,  I  find  nothing  in  thia 
record  on  which,  as  matter  of  law,  this  court  can  grant  a  new 
trial,  and  must  therefore  deny  this  motion* 

Motion  denied. 


Minvn^^  ($ottd— gkpirtUatt  §ivliim—(&k\t&  iepartment 

December  2,  1896. 
PEOPLE  V.  WILLIAM  DOYLE. 

(76  S.  R.  319.) 

1.  Criminal  law— Discretion — Withdmwal    of    plea    of   not 

guilty. 

Question  whether  the  defendant  should  be  allowed  to  withdraw 
his  plea  of  not  guilty,  in  order  that  he  may  make  a  motion  to  set 
aside  the  indictment  on  the  ground  that  there  were  more  persons 
acting  on  the  grand  jury  than  were  entitled  to  act,  is  in  the  discre- 
tion of  the  court. 

2.  game — Appeal — Harmless  error. 

Error,  if  any,  in  the  refusal  of  the  court  to  rule  that,  under  the 
indictment,  the  defendant  can  only  Y>e  placed  on  trial  for  an  as- 
sault in  the  third  degree,  is  harmless,  where  the  oonyiction  was  only 
for  assault  in  the  third  degree. 

g   game — Arrest  without  warrant. 

Intoxication  in  a  public  place  is  an  offense  which  permits  an  ar- 
rest without  warrant  and  is  a  crime.  I 

I 
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4,  Sarnie — ^InBtruction. 

Befusal  to  charge  that»  if  the  policeman  was  using  more  force 
on  a  prisoner  than  was  necessary  to  make  the  arrest,  the  defendant 
was  justified  in  stopping  him  from  using  that  greater  force,  is 
proper,  where  the  interference  of  defendant  was  not  for  the  pur- 
pose of  preventing  the  use  of  unnecessary  force  but  to  prevent  the 
arrest. 

Appeal  from  a  judgment,  oonyicting  defendant  of  assault 
in  the  tJiird  degree. 

H.  A.  Peckham,  for  appellant. 

Eugene  Burlingame,  Dirt.  Atty.,  and  John  T.  Cook,  Asst. 
Di«t.  Atty.,  for  the  People. 

MERWIN,  J. — The  defendant  claims  the  court  erred  in  re- 
fusing to  allow  tfhe  defendant  to  withdraw  hte  plea  of  not 
guilty,  in  order  that  he  might  make  a  motion  to  set  aside  the 
indictment  on  the  ground  that  there  were  more  persrons  acting 
on  the  grand  jury  than  were  entitled  to  act.  The  queetion 
whether  the  defendant  should  have  the  leave  asked  for  was  in 
the  discretion  of  the  court.  No  reason  for  granting  it  is  dis- 
closed by  the  record.  It  is  suggested  that  the  defendant,  at 
his  arraignment,  did  not  have  counsel,  but  that  does  not  appear. 
We  cannot  say  that  the  court  erred,  or  improperly  exercised 
its  discretion.  , 

Error  is  claimed  in  the  refusal  of  the  court  to  rule  that 
under  the  indictment  the  defendant  could  only  be  placed  on 
trial  for  an  assault  in  the  third  degree.  The  argument  is  that 
the  indictment  does  not  state  facts  showing  that  the  oflScer  was 
in  the  fawful  discharge  of  his  duties.  It  is  not  clear  that  the 
indictment  is  defective.  People  v.  Barber,  74  Hun,  368;  26 
N.  Y.  Supp.  417.  As,  however,  the  conviction  was  only  for 
assault  in  the  third  degree,  it  is  not  apparent  that  the  defend- 
ant was  harmed  by  the  ruling,  if  erroneous. 

Error  is  claimed  in  that  the  court,  in  its  charge,  stated  that, 
if  the  arrest  of  Hughes  was  illegal,  no  person  had  a  right  to 
resist  the  officer  except  the  party  who  is  illegally  arrested,  and 
upon  request  refused  to  charge  that,  if  Police  Officer  Ford  had 
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no  rigM  to  arrefit  Hughes,  then  it  was  no  crime  to  resist  the 
policenmn;  and  also  refaeed  to  charge  that,  if  the  policeman 
wa«  using  moire  force  on  Hughes  than  was  necessary  to  make 
the  arrest,  Doyle  was  justified  in  stopping  him  from  using  tbat 
greater  force.  On  the  part  of  the  people  it  was  shown  that 
Hughes  was  intoxicated,  in  a  public  place.  This  was  an  of- 
fense which  permitted  his  arrest  without  warrant  (Laws  1892, 
ohap.  401,  §  35),  and  was  a  crime,  as  held  in  People  v.  French, 
102  N.  Y.  583;  7  N.  E.  913.  The  fact  that  Hughes  was  intox- 
ioated  was  not  denied  by  the  defendant  when  on  the  stand  as 
a  witness.  On  the  otmtrary,  his  evidence  tends  to  corroborate 
the  evidenee  of  the  people  on  that  subject.  Assuming,  as  I 
think  we  f^hould,  that  Hughes  was  intoxicated,  then  Ford  had 
the  right  to  arrest  him.  Code  Or.  Proc.,  §§  154,  177.  If  so, 
then  the  remarks  oomplained  of  in  the  charge  of  the  court,  and 
the  refusal  of  the  request  first  stated,  become  unimportant,  and 
do  not  affect  the  merits  of  the  case,  although  the  court  may 
not  have  been  strictly  accurate  in  the  law  laid  down. 

The  other  request  oomplained  of  assumes  that  Doyle  was  in 
the  act  of  stopping  Ford  from  using  greater  force  than  was 
necessary  to  arrest  Hughes.  On  the  conitrary,  upon  the  undis- 
puted evidence  it  is  quite  apparent  that  the  interference  of 
Doyle  was  not  for  the  purpose  of  preventing  t!he  use  on  Hughes 
of  unnecessary  force,  but  to  prevent  his  arrest  at  all.  If  so, 
the  defendant  was  not  entitled  to  the  request  asked,  even 
though,  in  a  proper  case,  it  was  a  correct  legal  proposition. 
In  a  case  like  this  we  are  required  to  give  judgment  without 
regard  to  technical  errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties.  Code  Cr.  Proc, 
§  542.    Having  tMs  in  view,  the  judgment  should  be  affirmed. 

Judgment  of  conviction  aflirmod. 

All  concur. 

NOTE  ON  "WITHDRAWAL  OF  PLEA  OP  NOT  GUILTY." 

Where  the  plea  of  "not  fifuilty"  is  interposed,  and  subsequently  the 
plea  of  former  conviction  is  put  in  without  withdrawing  the  prior  de- 
fense, both  pleas  stand  upon  the  record  and  form  separate  issues  of 
fact  to  be  disposed  of  in  the  same  trial  and  before  the  same  jury.  Peo- 
ple ▼.  Connor,  65  Hun,  392:   48  S.  R.  28;   8  N.  Y.  Cr.  443. 
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But,  where  the  pleas  of  not  gruilty  and  of  former  judgment  are  sepa- 
rately interposed,  it  is  not  the  intention  of  the  statute  that  they  should 
be  both  tried  by  the  same  jury.  People  v.  Trimble,  60  Hun,  366;  38  8.  B. 
998;  15  Supp.  60;  afTd,  131 N.  Y.  121;   42  S.  B.  717. 


September,  1896. 
PEOPLE  V.  JAMES  PIEBOB. 


Seneca  Indians — ^Unlawful  fiflhing. 

Section  102,  chap.  974  of  1895,  prohibits  a  Seneca  Indian  from  kill- 
ing fish  by  exploding  dynamite  in  the  Allegany  river  within  the 
reservation  of  his  tribe. 

Appeal  from  a  judgment  of  the  justice's  oouirt,  convicting  de- 
fendant of  violating  the  game  law  in  killing  fish  by  exploding 
dynamite. 

D.  C.  Bellly,  for  appellant 

G.  W.  Cole,  for  the  People. 

VREELAND,  J. — The  defendant  was  convicted  by  and  be- 
fore a  justice  of  the  peace  of  the  town  of  Salamanca  of  the 
offense  of  having,  on  the  13th  of  October,  1895,  killed  flsAi  in 
the  Allegany  river,  in  Cattaraugus  county,  by  the  explosion  of 
dynamite,  contrary  to  the  provision  of  section  102,  chap.  974, 
Laws  1895.  Upon  such  conviction  the  defendant  was  senten^ced 
by  the  justice  to  pay  a  fine  of  f40,  and,  in  addition,  to  be  im- 
prisoned for  thirty  days  in  the  county  jail  of  the  county.  It 
was  substantially  conceded  upon  the  trial  by  defendant  that  he 
had  exploded  dynamite  in  the  river  for  the  purpose  of  killing 
fisrh;  and  by  the  people  tlhat  defendant  was  a  Seneca  Indian,  a 
member  of  the  Seneca  Nation  of  Indians,  and  that  the  i)articu- 
lar  spot  in  the  river  where  the  explosive  had  been  used  was 
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upon  tihe  Allegany  In-dian  reeervation.  Upon  this  statement 
of  facts  the  defendant  asked  to  be  exempted  before  the  justice 
from  liability  to  the  provisions  of  the  statute  cited,  and  upon 
this  appeal  makes  the  broad  claim  that,  since  he  ie  a  Seneca 
Indian,  and  the  alleged  offense  wa«  committed  upon  the  reser- 
vation whidh  his  tribe  occupies,  therefore  the  legislature  of 
the  state  of  New  York  has  no  authority  or  jurisdiction  over  the 
reservation  or  its  waters;  that  it  cannot  control  or  restrict 
the  right  of  himself  or  his  people  to  take  fish  from  this  river 
in  any  manner  they  choose  to  adopt;  and,  for  these  reasons, 
the  act  referred  to  ia  invalid  and  void,  so  far  as  he  is  oon- 
oemed. 

These  Indians  have  poeseesed  the  right  to  occupy  these  lands 
from  a  time  in  the  past  "whereof  the  memory  of  man  runneth 
not  to  the  contrary,"  and  the  story  of  such  rigbt,  and  of  their 
relations  to  the  United  States  and  the  state  of  New  York,  has 
been  often  told.  In  1628-1629,  the  king  then  ruling  England 
granted  to  the  colony  of  Massachusetts  Bay,  in  America,  cer- 
tain lands  described,  in  the  quaint  language  of  the  day,  as 
follows: 

"All  that  parte  of  Newe  Englande  in  Ameripa  which  lyes 
and  extendes  between  a  greate  river  there  oommonlie  called 
Monomack,  alias  Merriemack,  and  a  certain  other  river  there 
called  Charles  river,  being  in  the  bottome  of  a  certayne  bay 
there  commonlie  called  Massaichusetts,  alias  Mattaehusetts, 
alias  Massatusetts  bay,  and  also  all  and  singular  those  lands 
and  hereditaments  whatsoever,  lying  within  the  epaoe  of  three 
English  myles  on  the  south  part  of  the  said  Charles  river,  and 
also  the  landes  lyeing  and  being  within  three  EnglifiTh  myles  to 
the  southward  of  the  southmost  part  of  the  saide  bay.  And 
also  all  those  landes  and  hereditaments  whatsoever  which  lye 
and  be  within  the  space  of  three  English  myles  to  the  north- 
ward of  the  saide  river  called  Monomack.  And  all  landes  and 
hereditaments  whatsoever,  lyeing  within  the  lymits  aforesaide, 
north  and  south  in  lattitude,  and  in  length  and  longitude,  of 
and  within  all  the  breadth  aforesaide,  throughout  the  mayne 
landes  there,  from  the  Atlantic  and  westeme  sea  and  ocean  on 
the  east  parte,  to  the  south  sea  on  the  west  parte.'' 
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On  Mardh  12, 1664,  the  king  then  ruling  England  gr\anied  to 
lis  brather,  Duke  of  York,  certain  other  lands  "of  Newe  Eng- 
lande."  Out  of  the  latter  grant  was  carved  the  colony,  and 
later  the  state,  of  New  York,  and  from  the  former  grant  were 
formed  the  colony  and  state  of  Massachusetts.  During  the 
long  years  embracing  the  French  and  Indian  wars  and  the 
period  of  the  Revolution,  no  noti-ce  appears  to  have  been  taken 
of  the  fact  that  the  grant  to  the  duke  overlapped  the  earlier 
^rant,  but,  when  the  afifai-rs  of  the  colonies  began  to  take  more 
definite  shape  after  the  treaty  of  Paris,  the  colony  of  Massa- 
chusetts took  steps  to  locate  the  boundaries  of  thedr  grant,  map- 
ped the  same  as  extending  between  parallels  42  degrees  to  45 
degrees,  from  the  Atlantic  to  the  Pacific,  and  laid  claim  to  j  Imost 
the  whole  of  the  state  of  New  York,  not  actually  settled. 
New  York  resisted  the  claim,  and  a  oonvenition  between  the  two 
states  was  h«M  at  Hartford,"  in  the  colony  of  Connecticut,  in 
1786,  where,  on  December  16th  of  that  year,  a  stipulation  was 
signed  by  Rufus  King  and  three  others  for  Massachusetts,  and 
by  Robert  R.  Livingston  and  five  others  for  New  York,  estab- 
lishing a  line  across  the  stat-e  north  and  south  from  the  Penn- 
sylvania boundary,  commencing  at  the  southeast  corner  of 
Steuben  county,  running  along  the  westerly  shore  of  Seneca 
Lake,  and  terminating  in  Sodus  Bay  on  I^ake  Ontario.  New 
York  ceded  to  Massadhusetts  "the  right  of  pre-emption  of  the 
soil  from  the  native  Indians,  and  all  their  estate,  rig'ht,  title, 
and  property  (the  right  and  title  of  government,  sovereignty, 
and  jurisdiction  excepted)  which  the  state  of  NewYork  hath'' 
in  the  territory  lying  on  the  west  of  the  line  marked;  and 
Massachusetts  ceded  to  New  York  "all  the  claim,  right,  and 
title  which  the  commonwealth  of  Massachusetts  hath  to  the 
government,  sovereignty,  and  jurisdiction''  of  the  lands  in 
question.  Under  the  authority  reserved  in  this  stipulation 
the  state  of  New  York  has  assumed  to  extend  its  laws  over  all 
this  land  once  claimed  by  Massachusetts,  and  mis  enacted,  and 
now  seeks  to  enforce,  the  act  in  question,  as  against  the  tribe 
of  Indians,  still  occupying  a  portion  of  the  original  traot. 

It  seems  reasonably  clear  that  this  may  be  done.    The  words 
chosen — "government,    sovereignty,    and    jurisdiction" — are 
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among  the  broade«t  in  the  language.  "Governmenit"  is  "the 
exercise  of  authority  in  ithe  administration  of  the  affairs  of  a 
state,  community,  or  society;  the  authoritative  direction  and 
restraint,  exercised  over  the  actions  of  men  in  communities^ 
societies  or  states."  Cent.  Diet.,  "Sovereignty"  is  "the  su- 
preme, absolute,  unoontrollable  power  by  which  any  state  is 
governed."  Cooley,  Const.  Lim.,  p.  3.  "Jurisdiction"  is  "con- 
trolling authority;  the  right  of  making  or  enforcing  laws  or 
regulations,  the  oai^acity  of  determining  rules  of  action  or  use^ 
and  exacting  penalties;  the  function  or  capacity  of  judging 
or  governing  in  general ;  the  inherent  power  of  decision  or  con- 
trol." Cent.  Diet.  These  definitions  certainly  cover  the  case 
under  consideration.  It  is  not  the  puri)oee  of  the  ertatute  to 
absolutely  prohibit  the  taking  of  fish  from  the  waters  of  the 
state,  but  to  regulate  and  control  such  taking,  and  to  prevent 
the  wholesale  destruction  of  this  importaat  food  product.  This 
fish  law  is  the  result  of  years  of  study  and  experience  in  the 
nature  and  habits  of  the  finny  tribe,  wit5h  a  view  to  prevent 
their  destruction,  and  to  promote,  to  the  greatest  extemt,  their 
growth  and  increase.  Its  purpose  is  as  much  for  the  welfare 
of  these  Indians  as  for  that  of  their  white  neighbors.  Experi- 
ence has  taught  that,  unless  the  methods  of  taking  fish  can  be 
controlled,  and  the  season  for  taking  them  regulated  so  as  not 
to  interfere  with  tlheir  propagation,  all  the  fish  in  the  waters  of 
the  state  are  doomed  to  destruction.  Su<^h  a  result  would  be 
more  disastrous  to  the  interests  of  the  Indians,  and  be  more 
quickly  and  keenly  felt  by  them,  than  by  the  Whites. 

To  confine  the  question,  however,  to  the  exact  point  at  issue^ 
it  does  not  appear  that  the  slaughter  of  fish  by  the  explosion  of 
dynamite  in  their  native  waters  is  "fishing,"  within  any  fair 
interpretation  of  the  term.  By  this  means  large  nnmbers  of 
fish  are  destroyed,  and  only  a  few  are  secured.  Young  and 
old  alike  are  killed.  Their  habits  of  breeding  and  taking  food 
are  disturbed  and  interfered  with.  Under  these  conditions^ 
it  is  clear  that  the  provisions  of  this  law  are  wise  and  just,  and 
ougfht  ito  be  upheld  and  enforced. 

The  claim  of  the  defendant  that  the  terms  of  this  statute  are 
hoetile  to  existing  statutes  of  the  United  States,  or  to  the  stip- 
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Illations  contained  in  the  treaties  heretofore  made  with  this 
tribe  of  Indians,  is  not  tenable.  So  far  as  I  can  discover,  the 
United  States  has  never  enacted  by  its  congress  any  statute, 
or  given  out  any  decision  by  its  courts,  in  opposition  to  the 
right  of  the  state  of  New  Yorli  to  exercise  its  "sovereignty-^ 
over  these  lands.  TUie  relations  of  the  United  States  with 
these  Indians  began  soon  after  the  close  of  the  Revolution^ 
when  a  treaty  was  held,  whereby  the  government  "gave  peace'' 
to  these  Indians,  and  "secured  and  confirmed"  them  "in  the 
possession  of  their  lands."  Beyond  this,  excepting  to  super- 
vise their  dealings  with  the  whites,  the  general  government 
has  done  nothing.  The  claim  is  made  by  defendant  that  the 
United  States  expressly  guarantied  to  his  nation  the  right  to 
fish  without  interferenoe  in  these  waters,  by  express  treaty, 
but  such  does  not  appear  to  be  the  case.  The  only  reference 
to  their  right  to  fish  and  hunt  appears  to  be  contained  in  the 
deed  executed  by  the  nation  to  Robert  Morris  in  1797,  made 
under  the  supervision  of  the  general  government,  whereby  all 
the  vast  tract  comprising  western  New  York  was  conveyed  to 
him,  and  in  which  the  right  to  hunt  and  fish  in  the  lands  con- 
veyed was  reserved.  Under  this  provision,  the  right  of  the 
Indians  over  the  waters  in  question  is  in  no  way  superior  to 
their  rights  in  all  other  streams  embraced  in  the  lands  so  con- 
veyed. It  is  not  likely  that  any  express  treaty  was  necessary 
to  entitle  them  to  the  reasonable  use  of  the  waters  for  fishing, 
but  the  faot  cited  does  prove  that  they  have  no  such  exclusive 
authority  over  this  river  as  to  entitle  them  to  defy  the  "sov- 
ereignty" of  the  state  of  New  York,  when  exercised  with  rea- 
son and  judgment,  over  the  same.  The  Indians,  themselves, 
have  also  invoked  the  "sovereignty"  of  the  state  npon  repeated 
occasions.  As  early  as  1813  laws  were  enacted  by  the  state  to 
prevent  trespasses  upon  their  lands  by  white  persons,  and  these 
laws  have  been  frequently  amended,  and  extended  in  scope, 
and  their  aid  invoked  by  the  tribe.  The  very  corporate  exist- 
ence of  the  Seneca  Nation  itself  .depends  upon  a  statute  of  the 
staite.  The  statutes  forbidding  trespasses  upon  their  lands 
by  whites,  and  providing  for  the  removal  of  intruders,  have 
been  upheld  as  a  police  regulation  (People  v.  IMbble,  16  N.  Y. 
Vol.  XI— 42 
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203),  and  it  seems  plain  that  the  present  law  may  be  sustained 
upon  the  same  ground. 

The  case  has  been  considered  at  greater  length  than  the  pre- 
cise question  involved  demands,  but,  in  view  of  the  surround- 
ings,  it  has  seemed  adyisable  to  asoeo-tain  the  result  to  which 
an  examination  of  the  whole  question  might  lead.  Such  ex- 
amination leade  me  to  the  conclusion  that  the  state  of  New 
York  has  the  authority  to  make  and  to  enforce  these  laws,  and 
that  the  Indians  are  amenable  to  their  provisions  in  the  same 
manner  and  to  the  same  extent  as  are  the  whites.  The  sen- 
tence imposed  by  the  justice  was  a  fine  of  f  40  and  imprisonment 
in  the  county  jail  for  thirty  days,  and  was  apparently  imposed 
nnder  the  general  provisions  of  the  statute  negula>ting  punish- 
ment for  misdemeanors.  Section  102,  under  which  the  prose- 
cution was  conducted,  provides  the  punishment,  whidh  may  be 
imprisonment  for  not  lees  than  thirty  days,  but  does  not  au- 
thorize a  fine. 

The  judgment  of  conviction  must,  therefoi^,  be  modified  by 
remitting  the  fine,  and,  as  so  modified,  the  judgment  of  oon- 
iriction  and  the  sentence  affirmed. 

Ordered  accordingly. 


October,  1896. 
PEOPLE  V.  SOPHIE  LYONS. 

(18  Misc.  839.) 

Lapceny— Implements— Shoplifter's  bag. 

A  shoplifter's  bag  is  not  an  implement  adapted,  designed  or  com- 
monly nsed  for  the  commission  of  larceny  within  the  meaning  of 
section  508  of  the  Penal  Code. 

Demurrer  by  defendant  to  an  indictment,  under  section  608 
of  the  Penal  Code,  on  the  ground  that  it  did  not  state  facts  sulH- 
eient  to  constitute  a  crime. 
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George  Gordcm  Battle,  Asst.  Di»t.  Atty.,  for  the  People,  con- 
tended: 

That  while  the  question  ie  a  novel  one,  yet  the  ehoplifter's 
bag  is  a  bag  of  a  peculiar  character,  adapted,  dedgned,  and 
commonly  n»ed  for  the  commission  of  the  crime  of  larceny- 
It  affords  a  means  for  completing  that  crime,  and  especially  of 
taking  and  carrying  away,  namely,  asportation,  which  is  an 
essential  element  in  the  crime  of  larceny. 

Frederick  House,  for  defendant,  contended: 

i 

That  the  possession  of  a  shoplifter's  bag  by  defendant  does 
not  bring  her  within  the  provisions  of  the  section.  The  most 
that  can  be  urged  is  that  such  a  bag  is  an  instrument  which,  if 
used  to  conceal  the  fruits  of,  and  not  to  commit  the  crime  of, 
larceny.  To  put  stolen  property  into  the  bag  after  a  theft  has 
been  committed  is  not  such  an  act  as  to  bring  the  bag  within 
the  designation  of  the  section. 

McMAHON,  J.  (orally).— It  is  a  little  doubtful  to  my  mind 
whether  the  question  as  to  whether  the  bag  such  as  is  described 
here  would  come  under  the  definition  of  the  statute,  as  being  an 
implement,  is  not  a  question  of  fact,  for  a  jury  to  determine. 
On  the  other  hand,  it  is  a  question  of  law,  in  this  aspect:  What 
was  the  intent  of  the  legislature  in  enacting  this  particular 
section?  Now,  this  section  creates  a  new  statutory  crime,  and, 
of  course,  must  be  construed  strictly  as  against  the  people, 
and  literally  as  it  affects  the  individual.  The  caption  of  the 
section  is,  "Possessing  Burglar's  Instruments,"  etc.,  and  the 
section  reads: 

"A  person  who  makes  or  mends,  or  causes  to  be  made  or 
mended,  or  has  in  his  possession  in  the  day  or  night  time,  any 
engine,  machine,  tool,  false  key,  picklock,  bit,,  nippers  or  im- 
plements adapted,  designed  or  commonly  used  for  th«e  commis- 
sion of  burglary,"  etc. 

In  the  ordinary  acceptation  of  the  words  of  the  English 
language,  I  think  no  one  would  naturally,  and  in  ordinary  con- 
versation, describe  a  muslin  bag  as  an  implement  or  a  tool  or  an 
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engine  op  an  instrument.  The  question  of  law,  however,  1«, 
did  the  legislature  in  passing  that  enactment,  mean  to  include 
under  the  somewhat  generic  word  "implement"  a  bag  sudh  as 
is  described  in  this  indictment?  In  another  section  of  the  Penal 
Code,  where  there  is  a  description  of  the  manner  and  metirod 
by  which  an  offenee  may  be  committed  (section  218,  par.  4), 
The  following  language  is  used:  "Willfully  and  wpoogfully 
assaults  another  by  the  use  of  a  weapon  or  other  instrument  or 
thing  likely  to  produce  grievous  bodily  harm."  If  the  legis- 
lature, in  the  section  under  consideration,  had  employed  those 
words,  "  or  thing,"  it  would  most  surely  cover  the  offense  charged 
here,  and  this  bag  would  oome under  that  description;  and  from 
the  fact  that  the  legislature,  in  one  section  of  the  same  enact- 
ment, the  Penal  Code,  uses  a  generic  word  that  covers  every 
possible  article  or  coatrivanoe,  and  in  another  uses  a  word  of 
much  more  limited  significance,  it  is  fair  to  infer  thaft  the  dis- 
tinction made  was  intentional. 

In  this  aspect  of  the  case  (while  in  the  other  I  would  prefer 
to  submit  to  the  jury,  as  one  of  fact,  the  question  as  to  whether 
this  bag  is  an  implement  adapted,  designed,  or  commonly  used 
for  the  commission  of  larceny  or  other  crime),  I  will  hold  that 
it  does  not  appear  from  the  context  that  the  legislature  had  in 
view  that  particular  thing  or  contrivan<5e,  in  making  the  en- 
actment under  which  the  indictment  is  laid,  and  I  therefore 
sustain  the  demfurrer. 

NOTE  ON  "I^n?LEMENTS  FOR  LARCENY." 

Implements,  adapted  to  commission  of  the  offense,  oome  within  pro- 
visions of  section  508  of  Penal  Code,  though  they  can  be  used  inno. 
cently  in  legitimate  business.  People  v.  Morgan,  35  S.  B.  643;  13  8upp. 
448. 


Digitized  by 


Google 


PEOPLE  EX  REL.  GATELT  V.   SAGE.  888 

August,  1896. 

PEOPLB  ex  rel.  PRANK  GATELY  v.  OMAB  Y.  BAOE, 
as  Warden,  ©to. 

(•17MiBC.  712.) 

1.  Orimlnal  law — Sentence. 

Bection  221  of  the  Penal  Code  giveB  the  court  power  to  sentence 
for  a  term  of  five  years,  and  to  impose  imprisonment  for  nonpay- 
ment  of  a  fine  in  addition  to  the  absolute  imprisonment. 

2.  Same — Confinement  for  fine. 

Defendant  cannot  be  confined  at  hard  labor  in  a  state  prison  as 
an  alternative  to  the  payment  of  a  fine. 

Application  for  a  writ  of  habeas  corpus  to  inquire  into  "the 
legality  of  relator'^  imprisonment. 

Fran-ds  Larkin,  for  relator. 

Foster  L.  Backus,  Dist.  Atty.,  for  respondent. 

LENT,  J. — The  relator  was  convicted  of  assault  In  the  sec- 
ond degree,  and  on  the  30th  day  of  December,  1892,  sentenced 
to  be  "imprisoned  in  the  state  prison  at  Sing  Sing,  at  hard 
labor,  for  the  term  of  five  years,  and  pay  a  fine  of  f 730  and 
in  default  of  said  payment  of  said  fine  that  he  be  further  im- 
prisoned in  said  state  prison,  at  Sing  Sing,  until  said  fine  be 
paid,  not  exceeding  730  days  in  addition  to  the  said  term  of 
five  years."  The  relator  has  not  paid  the  fine.  He  earned  and 
received  the  commutation  provided  by  chapter  21,  Laws  1886, 
and,  ex<Jept  for  the  fine,  would  have  been  enftitled  to  his  dis- 
charge on  the  30th  day  of  July,  1896.  Whether  or  not  he  may 
be  kept  in  the  state  prison  for  nonpayment  of  the  fine  is  the 
question  presented  upon  this  application. 

At  the  time  the  sentence  was  imposed,  fhe  Penal  Code  (sec- 
tion 221)  fixed  the  punishment  for  the  crime  of  which  the  rela- 
tor was  convicted  at  "imprisonment  in  a  penitentiary  or  state 
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prieroiQ  f  ofr  a  term  not  exceeding  five  jears,  or  a  fine  of  not  more 
than  flyOOO^  or  both."  Counsel  for  the  relator  insists  that, 
conceding  the  power  in  the  court  to  imprison  in  default  of  the 
payment  of  a  fine,  such  imprisonment  miuet  commence  to  run 
at  the  same  time  as  the  absolute  impri«K)nment,  so  that  the 
punishment  should  not  altogether  exceed  five  years;  in  other 
words,  that  the  clause  "imprisonment  in  a  penitenrtiiary  or  state 
prison  tw  a  term  not  exceeding  five  years"  control^  the  mean- 
ing of  the  whole  section,  and  that,  when  the  maximum  period 
of  absolute  imprisonment  is  imposed,  the  imposition  of  a  fine 
has  no  effect.  In  eupport  of  his  theory  he  calls  attention  to 
section  220  of  the  Penal  Code,  which  fixes  ten  years  as  the  limit 
of  punishment  for  assault  in  the  first  degree,  making  the  ex- 
treme term  of  actual  service,  allowing  the  commutation  for 
good  behavior,  six  years  and  six  months;  whereas  the  five 
years'  absolute  imprisonment  and  the  fine  of  tl,000  would  make 
an  aggregate  of  actual  service  in  prison  of  six  years  and  four 
months, — ^there  being  no  commutation  allowed  upon  the  term 
required  to  be  served  for  nonpayment  of  a  fine;  and  that  the 
legislature  could  never  have  intended  that  for  the  lesser  offense 
one  should  be  punished  with  practically  the  same  severity  as 
for  the  greater.  I  entertain  no  doubt,  however,  that  section 
221  gives  the  court  power  to  sentence  for  a  term  of  five  years, 
and  to  impose  imprisonment  for  nonpayment  of  a  fine  in  addi- 
tion to  the  absolute  imprisonment.  People  v.  Sutton  (Sup.)^ 
6  N.  Y.  Supp.  95.  The  precise  question  here  raised  seems  not 
to  have  been  passed  upon  in  any  reported  case  in  this  state^ 
and  I  am  left  to  such  construction  of  the  statutes  as  seems  to 
jne  just  and  reasonable.  The  imprisonment,  in  a  case  like 
this,  must  be  inflicted  by  confinement  at  hard  labor  in  a  state 
prison.  Pen.  Code,  §  704.  I  am  unable  to  find  any  warrant 
whatever  for  confinement  of  a  defendant  at  hard  labor  in  a  state 
prison  as  an  alternative  to  the  payment  of  a  fine.  Section  48i 
of  the  Code  of  Criminal  Procedure  provides  that  where  a 
fine  is  imposed  the  judgment  may  direct  that  the  defendant 
be  imprisoned  until  the  fine  be  satisfied,  specifying  the  extent 
of  the  imprisonment,  which  cannot  exceed  one  day  for  every 
dollar  of  fine.    Section  487  of  the  same  Code  provides  that^ 
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if  the  judgment  be  imprieanment,  or  a  fine  and  imprisonment 
unitil  it  be  paid,  t(he  defendant  mu«t  forthwith  be  committed  to 
the  ouBtody  of  the  proper  officer,  and  by  him  detained  until  the 
judgment  be  complied  with.  And  section  488  provides  that 
when  the  "judgment  is  imprisonment  in  a  county  jail,  or  a  fine, 
and  that  Uie  defendant  be  impri«oaiinent  umtil  it  be  paid,  the 
judgment  must  be  executed  by  the  sheriff  of  the  county.  Im 
all  other  oases,  when  the  sentence  is  imprisonment,  the  «heriflf 
of  the  county  must  deliver  the  defendant  to  the  proper  oflfli^er 
in  execution  of  the  judgment."  The  last  section  eeems  to  me 
conclusive  as  to  the  power  of  the  couri:  in  the  matter  of  fines. 
When  the  judgment  is  a  fine,  and  thait  the  defendant  be  im- 
prisoned until  it  be  paid,  the  judgment  muet  be  executed  by 
the  sheriff  of  tiie  county.  The  part  of  this  judgment  relating 
to  the  fineicomes  within  the  second  class  described  in  sections 
487  and  488,  and  must  be  executed  by  the  sheriff  of  the  county 
in  which  the  conviction  i«  had.  In  such  case  there  is  no  au- 
thority ;for  the  sheriff  to  deliver  the  defendant  to  any  oflaoer^ 
nor  is  th'^re  authority  for  another  oflOicer  to  hold,  because  he  has 
been  in  his  custody  by  virtue  of  the  imposition  of  another  sen- 
tence, the  term  of  which  has  expired.  Had  the  judgment  in 
this  case  imposed  the  fine  in  addition  to  the  imprisonment,  and 
followed  the  language  of  section  484,  by  directing  that  in  de- 
fault of  payment  the  relator  bo  imprisoned  until  the  fine  bo 
satisfied,  not  exceeding  one  day  for  every  dollar  of  the  fine,  1 
think  the  relator,  at  IJhe  expiration  of  the  term  of  absolute  im- 
prisonment, should  have  been  delivered  up  to  the  sheriff  of 
Kings  county,  and  detained  by  him  until  payment  of  the  fine, 
or  until  the  expiration  of  the  730  days.  I  am  in  some  doubt  as 
to  whether  the  ordw  should  direct  that  the  relator  be  absolute- 
Jy  discharged,  or  direct  that  he  be  delivered  to  the  sheriff  of 
Kings  county.  People  v.  Kelly,  97  N.  Y.  212.  That  the  court 
had  authority  to  impose  the  fine  is,  in  my  opinion,  unquestion- 
able; and  it  may  be  that,  were  the  relator  delivered  to  the 
sheriff,  the  county  court  of  Kings  county  could  make  the  nec- 
essary change  in  the  judgment.  But  the  relator  has  already 
served  the  maximum  term  of  absolute  imprisonment.  I  have 
BO  power  to  modify  the  sentence  so  that  It  shall  conform  to  the 
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provisioDB  of  secticm  484,  CJode  Cr.  Ppoc.,  and  I  am  not  certain 
that  the  court  would  have  imposed  the  fine  had  it  been  under- 
stood that  the  relator  could  not  be  kept  in  state -prison  for  non- 
payment. For  these  reasons  I  think  it  proper  that  his  absolute 
discharge  should  be  oirdered. 

I  am  confirmed  iu  the  foregoing  views — as  to  the  lack  of 
power  to  impose  imprisonment  in  state  prison,  and  as  to  the 
propriety  of  directing  the  i^elator's  discharge — by  the  eases  of 
Ex  parte  Kelly,  65  Cal.  154;  3  Pac.  673,  and  Ex  parte  Arras, 
78  Cal.  304;  20  Pac.  683.  Kelly  was  convicted  and  sentenced 
ixnder  section  243  of  the  California  Penal  Code,  whi<;h  makee 
battery  a  misdemeanor,  and  punishable  by  fine  not  exceeding 
f  1,000,  or  by  imprisonment  in  the  county  jail  not  exceeding 
six  mo<n<thfl,  or  by  both.  Section  1446  of  the  Penal  Code  of  that 
state  i«  almost  identical  with  the  last  sentenoe  of  section  484 
of  our  Code  of  Criminal  Procedure.    It  reads  as  follows: 

"A  judgment  that  the  defendanft  pay  a  fine  may  also  direct 
that  he  be  imprisoned  umtil  the  fine  be  satisfied  in  the  propor- 
tion of  one  day's  imprisonment  for  every  dollar  of  the  fine." 

As  to  the  force  of  this  section  the  court  say : 

"This  section  of  the  statute  certainly  allowed  a  substituted 
mode  of  paying  the  fine,  and  it  may  well  be  styled  a  substituted 
punishment  in  case  of  nonpayment,  qualified  as  to  payment 
and  discharge  of  the  defendant  as  in  the  judgmenit  entered  in 
this  case.  But  this  statute  nowhere  allows  any  addition  to 
this  substituted  mode  of  payment.  We  look  in  vain  to  find 
any  authority  in  any  tribunal,  in  the  Penal  Code,  or  any  other 
codes,  to  annex  to  this  substitu'tion  of  incarceration  for  coin 
any  other  punishment.  We  find  no  power  in  the  justice  to 
add,  as  is  done  by  the  judgment,  that  defendant,  while  so  im- 
prisoned, perform  labor  on  the  streets  or  other  public  works 
of  the  city  of  Los  Angeles.  This  portion  of  the  judgment  is 
clearly  beyond  and  outside  the  jurisdiction  of  the  tribunal 
which  rendered  it." 

In  the  Arras  Case  the  question  was  as  to  the  power  of  the 
court  to  impose  imprisonment  in  state  prison  for  nonpayment 
of  a  fine  under  the  section  of  the  Penal  Code  which  imposed 
imprisonment  in  sbate  prison  or  in  a  county  jail  not  exceeding 
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two  years,  or  a  fine  not  exceeding  15,000,  or  both,  fo(r  assault 
with  a  deadly  weapon.  It  was  held  that,  "if  a  fine  be  impoeed 
in  addition  to  the  senten-ce  of  imprisonment,  it  is  beyond  the 
power  of  the  court  to  adjudge  that  it  be  eniforced  by  further 
imprisonment  in  the  state  prison,"  and  that  "a  prisoner  con- 
fined in  the  state  prison  after  he  has  eerved  the  full  term  of 
imprisonment  adjudged  as  a  punishment,  and  who  is  being 
held  and  imprisoned  at  hard  labor  solely  for  the  purpose  of 
collecting  a  fine  imposed  as  part  of  the  puniahment,  will  be 
discharged  on  habeas  corpus.'^ 

An  order  may  be  entered  directing  the  relator's  discharge. 

Belator  discharged. 


f 


October  23,  1896. 
PEOPLE  V.  HENRY  W.  KOENIG. 

(9App.  Div.  486.) 

1.  Statute — Repeal. 

A  statute  is  not  to  be  deemed  repealed  by  implication  by  a  subse- 
quent statute  upon  the  same  subject,  unless  the  two  are  manifestly 
inconsistent  with  and  repugnant  to  each  other,  or  unless  a  clear  in- 
tention is  disclosed  on  the  face  of  the  later  statute  to  repeal  the 
former  one. 

2.  Same — Excise. 

Section  290  of  the  Penal  Code  is  not  impliedly  repealed  by  chapter 
112  of  1896. 

Appeal  from  a  judgment^  conylcting  defendant  of  a  misde- 
meanor. 

W.  M.  Mullen,  for  appellant. 

John  D.  Lindsay,  for  the  People. 
Vol.  XI— 48 
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VAN  BRUNT,  P.  J.— On  the  5th  day  of  June,  1896,  the  ap- 
pellant was  arrested  within  the  city  of  New  York,  and  brought 
before  a  city  magistrate,  charged  with  violating  section  290  of 
the  Penal  Code,  in  that  he,  the  defendant,  sold  beer  to  a  minor 
under  the  age  of  sixteen  years.  When  the  defendant  was  ar- 
raigned for  trial  in  the  court  of  special  sessions,  he  moved  for  a 
dismissal  of  the  complaint  on  the  ground  that  under  chapter 
112  of  the  I^ws  of  1896,  known  as  the  "Liquor  Tax  Law,"  the 
court  had  no  jurisdiction  to  try  the  case  for  the  following  rea- 
son :  that  the  only  wBy  in  which  the  defendant  oould  be  prose- 
cuted was  by  way  of  indictment  and  trial  in  a  court  of  record 
having  jurisdiction  for  the  trial  of  crime  of  the  grade  of  a 
felony.  This  motion  wha  denied.  At  the  close  of  the  people's 
case  the  defendant  renewed  his  motion,  which  was  again  de- 
nied; to  both  of  which  rulings  the  defendant  duly  excepted. 

The  provision  of  the  Penal  Code  which  the  appellant  was  al- 
leged to  have  violated  was  subdivision  3  of  section  290,  which 
provides  that  a  person  who  sells  or  gives  away,  or  causes  or  per- 
mits or  procures  to  be  sold  or  given  away,  to  any  child  actually 
or  apparently  under  the  age  of  sixteen  years,  any  beer,  ale,, 
wine,  or  any  strong  or  spirituous  liquors,  is  guilty  of  a  mi^e- 
meanor.  This  provision  was  enacted  in  1889  (cha.pter  140),  and 
wa«  concededly  in  force  up  to  the  time  of  the  going  into  effect 
of  the  liquor  tax  law  above  mentioned;  and  there  is  no  claim 
made  but  that,  until  the  passage  of  this  latter  law,  oflfenees 
against  the  provision  quoted  were  cognizable  in  the  court  of 
special  sessions  of  the  city  and  county  of  New  York,  unless  the 
defendant  demanded  a  trial  by  jury,  or  thereafter  the  case  wa» 
removed  into  the  court  of  general  sessions  (Code  Cr.  Proc,  §  64). 
On  the  13th  of  March,  1896,  chapter  112  of  tfhe  Laws  of  1896,. 
known  as  the  "Liquor  Tax  Law"  was  enacted,  and  by  section 
30  thereof  it  was  provided,  amoog  other  things,  that  no  corpora- 
tion, afisociation,  co-partnership,  or  person,  whether  taxed 
under  this  act  or  n-et,  shall  sell  or  give  away  amy  liquors  to  any 
minor  under  the  age  of  eighteen  years.  Section  34  declares, 
among  other  things,  that  any  person  who  shall  violate  the  pro- 
visions of  this  act  by  trafficking  in  liquor  contrary  to  its  pro- 
visions, shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
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thereof  shall  be  punished  by  fine,  etc.  Section  35  providee  that, 
except  as  otherwise  provided  by  this  act,  all  proceedings  in- 
stituted for  the  punishment  of  any  violation  of  the  provisions 
of  the  act,  the  penalties  for  which  are  prescribed  in  section  34, 
shall  be  prosecuted  by  indictment,  and  by  trial  in  a  oourt  of 
record  having  jurisdiction  for  the  trial  of  crimes  of  the  grade  of 
a  felony.  It  is  urged  upon  the  part  of  the  appellant  that  sec- 
tion 290  of  the  Penal  Code  is  impliedly  repealed  by  chapter  112 
of  the  Laws  of  1896,  and  tihere  undoubtedly  would  be  consider- 
able force  in  the  contention  had  not  the  liquor  tax  law  it»elf 
provided  ae  to  what  laws  were  repealed  by  it.  By  section  44 
it  repeals  the  provisions  of  any  special  or  local  law,  grant,  or 
charter  in  conflict  with  this  act.  The  provision  of  the  Penal 
Code  in  question  was  not  a  special  or  local  law,  and  therefore 
was  not  repealed  by  this  section  of  the  act. 

Annexed  to  the  aot  is  a  schedule  of  general  laws,  and  the  act 
provides  that  of  the  laws  enumerated  in  this  schedule  that 
portion  specified  in  the  last  column  is  repealed.  But  section 
290  of  the  Penal  Code  is  not  there  mentioned.  This  clearly 
indicates  that  it  was  not  the  intention  of  the  legislature  to  re- 
peal any  general  laws  except  those  enumerated  in  this 
schedule.  This  view  is  further  strengthened  by  section  728 
of  the  Penal  Code,  which  provides  that  "no  provision  of  this 
Code,  or  any  part  thereof,  shall  be  deemed  repealed,  altered 
or  amended  by  the  passage  of  any  subsequent  act  inconsistent 
therewith,  unless  such  statute  shall  expressly  refer  thereto, 
and  directly  repeal,  alter  or  amend  this  C^Mie  accordingly."  The 
rule  is  well  settled  that  repeals  by  implication  are  not  favored, 
and  that  a  statute  is  not  to  be  deemed  repealed  by  implication 
by  a  subsequent  statute  upon  the  same  subject,  unless  the  two 
are  manifestly  inconsistent  with  and  repugnant  to  each  other, 
or  unless  a  clear  intention  is  disclosed  on  the  face  of  the  later 
statute  to  repeal  the.  former  one.  Heckmnnn  v.  Pinkney,  81 
N.Y.215;  People  V.  Jaehne,  103  id.  182;  8N.  E.374;  McKenna 
V.  Edmundstone,  91 N.  Y.  231.  Applying  these  rules  to  the  oasf* 
at  bar,  it  is  evident  that  there  was  no  repeal  by  implication  of 
the  provisions  of  the  Penal  Code.  It  is  true  that  the  appellant 
might  have  been  proceeded  against  under  the  provisions  of  the 
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liqaar  tax  law.  But  those  provisions  were  not  exclusive.  The 
two  aotB  could  stand  together,  and  it  was  the  evident  intention 
of  the  legislature  not  to  repeal  any  general  laws  except  those 
referred  to  in  the  schedule  above  mentioned.  It  might  be  fur- 
ther suggested  ^thait  the  aicts  in  question  have  not  the  same  ob- 
ject. The  provisions  of  the  Penal  Oode  upon  this  subject  have 
in  view  the  protection  of  ohildren,  while  those  of  the  liquor 
tax  law  relate  entirely  to  the  regulation  of  the  liquor  traffic 
It  seems  to  be  apparent,  therefore,  that  the  statutes  are  not  at 
all  in  pari  materia,  and  for  this  reason  there  could  be  no  repeal 
by  implication  • 

We  are  of  opinion  that  the  conviction  should  be  affirmed. 

All  concur. 

Ab  to  repeals  by  implication  see  note  to  People  v.  Cleary,  11  N.  Y.  Cr. 


June,  1896. 

PEOPLE    V.    CHARLES    P.    WEBSTER.     (Ten  cases.) 
(17  Misc.  419.) 

1.  Oonetitutional  law — ^Police  jwwer. 

Section  364a  of  the  Penal  Code  does  not  deprive  the  owners  of 
their  property  without  due  process  of  law. 

2.  Same. 

Such  section  is  an  exercise  of  the  police  power  of  the  le^slature 
to  prevent  frauds  upon  the  public  by  requiring  that  all  silverware 
so  marked  shall  contain  a  fixed  quantity  of  silver. 

3.  Same. 

The  effacement  of  the  mark  from  such  merchandise  does  not  de- 
stroy the  property  or  deprive  the  owner  thereof  without  due  pro- 
cess of  law. 
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%.  Same — Indictment — Statute, 

An  indictment  for  a  statutory  offense  charging  the  facts  consti- 
tuting a  crime  in  the  words  of  the  statute,  and  containing  averments 
as  to  time,  place,  person  and  other  circumstances  to  identify  the 
particular  transaction,  is  good  as  a  pleading  and  justifies  putting 

defendant  on  trial. 

♦ 

5.  Same — Defective. 

FaUure  to  allege,  in  an  indictment  under  this  section  of  the  Penal 
Code,  that  the  word  "Sterling"  indicated  and  denoted  that  the  said 
articles  were  then  and  there  sterling  silver,  is  fatal  to  the  indict- 
ment. 

6.  Same 

When  an  indictment  is  framed  upon  a  statute,  it  must  state  all 
the  circumstances  which  constitute  the  definition  of  the  crime  in 
the  statute,  so  as  to  bring  the  accused  precisely  within  it. 

Demnrrer  to  the  indictmeivt. 

John  R  Fellows,  Dist.  Atty.,  and  George  Gordon  Battle, 
Ai3Bt.  Dist.  Atty.,  for  the  People. 

Horace  Bussell,  for  defendants  Hughes  &  Hilton. 

Frederick  B.  Condert  and  Oharles  £.  Adamfi,  for  other  de- 
fendants. 

FITZGEBALD,  J.— Demurrers  have  been  interpoeedjn  all 
of  the  above-enrtitled  actions,  and,  as  a  decision  upon  the  first 
two  practically  dispo«es  of  the  others,  I  will  consider  the 
different  points  raised  by  the  counsel  as  applying  to  each,  and 
rule  upon  all  for  the  reasons  set  forth,  as  determining  the  two 
cases  under  immediate  consideration. 

The  statute  alleged  to  have  been  violated  readis  as  follows 
(Pen.  Code,  §  364a): 

"A  person  who  makes,  or  sells,  or  offers  to  sell  or  dSspose  of, 
or  has  in  his  possession,  with  intent  to  sell  or  dispose  of,  any 
article  of  merchandise  marked,  stamped  or  branded  with  the 
words  ^Sterling'  or  'Sterling  silver;'  or  incased  or  inclosed  in 
any  box,  package,  cover  or  wrapper,  or  other  thing  in,  by  or 
whioh  said  article  is  packed,  inclosed  or  otherwise  prepared  for 
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sale  or  dispositiaD,  haying  thereupon  any  engraving,  printed 
label,  stamp,  imprint,  mark  or  trademark,  indicating  or  denot- 
ing by  such  marking,  stamping,  branding,  engraving  or  print- 
ing that  such  article  i«  silver,  sterling  silver  or  solid  silver, 
unless  nine  hundred  and  twem-tj-five  one-thousand<tihs  of  the 
component  parts  of  the  metal  of  which  the  said  article  is  manu- 
factured is  pure  silver,  is  guilty  of  a  misdemeanor/* 

Each  of  the  indictmenits  oontains  two  counts,  the  first  count 
charging  that  the  defendant  did  "unlawfully  sell,  offer  to  sell, 
and  dispose  of  to  the  person  mentioned  therein,  a  certain  article 
of  merchandise,  de^ribed  therein,  which  said  artiele  of  mer- 
chandise was  then  and  there  marked,  (Stamped,  and  branded 
'Sterling,'  nine  hundred  and  twenty-five  one-thousandths  of  t^e 
component  parts  of  the  metal  of  which  the  said  article  was  then 
and  there  manufactured  not  being  then  and  there  pure  silver.*' 
The  second  count  charges  the  defendant  with  having  in  his  pos- 
session, with  intent  to  sell  and  dispose  of  the  same,  some  article 
of  merchandise,  which  said  article  was  then  and  there  marked^ 
stamped,  and  branded  with  the  word  "Sterling,"  925-1000  of 
the  component  parts  of  the  metal  of  which  said  article  was  then 
and  there  manufactured  not  being  pure  silver. 

It  is  claimed  that  the  indictments  are  demurrable  on  three 
grounds:  First.  Upon  the  ground  that  the  statute  is  uncon- 
stitutional, because,  in  the  case  of  all  persons  who  had  silver- 
ware of  the  sort  described  in  their  possession  when  the  act  took 
effect,  its  operation  must  be  to  confiscate  such  silverware,  and 
so  it  deprives  the  owners  of  their  property  without  due  process 
of  law.  Second.  On  the  ground  that  the  indictment  fails  to 
charge  guilty  knowledge  or  criminal  intent.  Third.  On  the 
ground  that  the  indictment  fails  to  specify  that  the  word  "Ster- 
ling" indicates  and  denotes  that  the  said  article  was  then  and 
there  sterling  silver. 

It  is  contended  that  the  statute  is  unconstitutional,  and  that 
its  enforcement  would  result  in  confiscation ;  that  a  person  who 
had  in  his  possession  with  intent  to  sell  or  dispose  of  any  of  tihe 
merchandise  which  this  act  declared  unlawful,  even  though  he 
had  lawfully  acquired  it,  became  eo  instante  guilty  of  a  mis- 
demeanor.   While  not  feeling  called  upon  to  determine  upon 
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demurrer  the  question  of  the  constitutionality  of  the  act,  still 
in  view  of  the  vigor  and  earnestness  with  which  this  point  was 
pressed,  I  must  say  that  a  careful  examination  of  the  authori- 
ties submitted  leads  me  to  the  conclusion  that  the  act  in  ques- 
tion in  no  way  violates  the  restrainits  of  the  constitution.  It 
is  argued  that  the  statute  fails  to  exclude  from  its  operatiou, 
but,  on  the  contrary,  aflBrmatively  in<cludes  within  such  opera- 
tion, the  case  of  every  person  who,  at  tflie  instant  the  law  went 
into  effect,  had  in  his  possession,  with  intent  to  sell  or  dispose 
of,  any  of  the  articles  mentioned  in  the  section.  There  is  no 
question  of  the  faet  that  possession  with  intent  to  sell  was  law- 
ful before  the  passage  of  this  section.  The  failure  to  exclude 
previous  possession  from  its  operation  when  simple  possession 
{unaccompanied  by  intent)  is  made  criminal  is  very  different 
from  failure  to  exclude  where  an  act  is  declared  criminal  only 
wihen  axicompanied  with  a  particular  intent. 

The  case  of  Wyne^hamer  v.  People,  in  13  N*  Y.  378,  mainly 
relied  upon  by  the  defendants,  does  not,  in  my  opinion,  support 
their  claim.  The  mere  possession  of  liquors,  innocent  of  any 
intent  to  sell  (except  for  specific  uses)  elsewhere  than  in  a 
dwelling  house,  was  made  criminal  by  the  act  then  under  con- 
sideration ;  and  Judge  Hubbard  says,  at  page  455 : 

"I  have  examined  the  first  section  of  the  law  with  care,  to 
see  if  it  could  be  construed  in  such  manner  as  to  make  the 
keeping  in  any  place  except  a  dwelling  bouse  criminal  only 
when  accompanied  with  an  intent  to  sell. 

And  Judge  Selden,  in  the  same  case,  at  page  435,  uses  the 
following  language: 

"It  is  not  suflBcient  that  they  Impair  the  value  of  the  property 
in  ever  so  great  a  degree,  because  this  destroys  no  right.  It 
leaves  to  the  owner,  unimpaired,  his  right  to  keep,  to  use,  and 
dispose  of  the  article.  It  does  not,  therefore,  deprive  him  of 
any  right  of  property.  All  regulations  of  trade,  with  a  view  to 
the  public  interest,  may,  more  or  less,  impair  the  value  of  prop- 
erty; but  they  do  not  come  within  the  oon«rHtutional  inhibi- 
tion unless  they  particularly  take  away  or  destroy  those  rights 
in  which  property  consists.  This  destruction  must  le,  for  all 
specific  purposes,  total,  not  that  a  merely  colorable  preserva- 
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tion  of  some  minute  and  trivial  intepe«t  w<m\d  upbold  the  act. 
A  substantial  righit  of  property  must  be  saved,  and  the  pro- 
visions must  be  such  as  may  fairly  be  considered  as  intended 
to  regulate^  part:her  than  subvert  and  destroy,  the  property." 

The  provisions  of  the  section  now  under  ocmsideration  are 
such  as  tend  to  regulate,  rather  than  subvert  and  destroy, 
property.  It  is  an  exercise  of  the  police  power  of  the  legisla- 
ture to  ppevenit  frauds  upon  the  public  by  requiring  that  all 
silverware  so  marked  shall  contain  a  fixed  quan'tity  of  silver. 
The  effacement  of  the  mark  from  such  merchandise  previously 
acquired  may  impair  its  merchantable  value,  but  it  cannot  be 
held  that  by  this  act  the  property  is  destroyed,  or  the  owner 
deprived  thereof,  without  due  process  of  law.  Bertholf  v. 
O'Reilly,  74  N.  Y.  509;  In  re  Jacobs,  98  id.  98;  People  v,  Marx, 
99  id.  377;  2N.E.29. 

Neither  do  I  think  that  the  second  ground  upon  which  the 
demurrers  are  submitted  is  a  tenable  one.  It  is  sufficient;  that 
the  indictment  follows  the  language  of  ttie  statute  defining 
the  crime,  or  that  words  of  similar  import  are  employed.  It  is 
well  settled  that  an  indictment  for  a  statutory  offense  charging 
the  facts  constituting  the  crime  in  the  words  of  the  statute, 
and  containing  averments  as  to  time,  place,  person,  and  other 
circumstances  to  identify  the  parti<5ular  transaction,  is  good  as 
a  pleading,  and  justifies  putting  the  defendant  on  trial.  Peo- 
ple V.  Weert,  106  N.  Y.  295;  12  N.  E.  610;  Whart.  Cr.  Law,  §  364; 
People  V.  Taylor,  3  Denio,  91. 

The  third  objection,  <fchat  the  failure  to  allege  that  the  word 
"Sterling"  indicated  and  denoted  that  the  said  articles  were 
then  and  there  sterling  silver,  is,  I  think,  properly  submitted, 
and  the  omission  of  these  words  is  fatal  to  Hhe  indictment.  The 
rules  of  criminal  pleading  require  that  the  indictment  musit 
state  the  facts  constituting  the  oflPense.  Wheal  an  indictment 
is  framed  upon  a  statute,  it  must  state  al'l  the  circumstances 
which  constitute  the  definition  of  the  crime  in  the  statute,  so 
as  to  bring  the  accused  precisely  within  it.  People  v,  Williams, 
92  Hun,  354;  36  N.  Y.  Supp.  511.  As  the  learned  counsel  for 
the  defendant  Hilton  very  forcibly  expresses  it  in  his  brief: 
**The  sale  of  a  steel  scissors  as  a  steel  scissors,  with  the  word 
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'Sterling*  upon  it,  could  not  reasonably  be  construed  into  a 
violation  of  the  section."  And  yet,  if  this  indictment  were 
held  to  be  go^d,  all  the  allegations  it  contained  could  be  estab- 
lished upon  proof  of  just  such  facts.  The  learned  district  at- 
torney was  evidently  misled  by  the  punctuation  into  deeming 
the  words,  "indicating  or  denoting  by  such  marking,  stamping, 
branding,  engraving  or  printing  that  such  article  is  silver,  ster- 
ling silver  or  solid  silver,"  as  only  applying  to  the  latter  clause 
of  the  section  following  the  semi-colon  on  the  fourth  line;  but, 
in  my  judgment,  the  correct  interpretation  of  the  whole  section 
would  hold  that  it  applied  equally  to  articles  as  mentioned  in 
the  first  clause  as  to  "package,  box,  cover  or  wrapper"  contain- 
ing such  articles,  as  mentioned  in  the  second  clause.  Punctua- 
tion is  in  no  case  controlling  upon  interpretations.  Bish.  St. 
Crimes,  §  78.  The  purpose  and  essence,  the  onJy  oonoeivable 
reasons  for  such  an  enactment,  are  that  it  was  intended  to 
prevent  fraud  or  imposition.  Its  object  is  to  protect  the  public 
from  deception,  to  guaird  them  against  the  snares  of  the  wily 
trader,  who  might  seek  to  lure  a  purchaser  into  the  belief  that 
he  was  getting  an  article  of  standard  value  when,  in  fact,  he 
was  only  receiving  one  of  inferior  kind.  As  the  defect  in  the 
indictments  is  a  material  one,  the  demurrers  must  be  allowed* 
Demurrers  sustained. 

As  to  indiotment  following  language  of  statutey  see  note  on  '*Indici* 
ment"  in  10  N.  Y.  Cr.  658,  562. 
VoL.XI-44 
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May,  1896. 

PEOPLE  ex  rel.  PLOT  v.  LUCY  POLY. 
(17  MiBC.  163.) 

1.  Reformatories — Religious. 

The  legislature  has  imposed  upon  magistrates  an  absolute  duty 
to  commit  persons  guilty  of  the  offenses  named  in  the  statutes  to 
institutions  of  the  same  religious  faiUi  as  such  persons  or  their 
parents,  whenever  practicable. 

2.  Same. 

The  mere  statement  of  the  committing  magistrate  that  it  was  im- 
practicable, unless  borne  out  by  facts,  will  not  warrant  him  in  de- 
priving the  child  of  the  care  and  religious  training  of  those  who 
the  law  says  should  be  her  proper  guardians. 

Appeal  from  a  judgmen't  of  commitment  by  magicrtrate  to 
^e  Protestant  Epij»copal  House  of  Mercy. 

David  M^Glure,  for  appellant. 

Elbridge  T.  Gerry,  for  Socierty  for  the  Prevention  of  Cruelty 
to  Children. 

George  Gordon  Battle,  Asert.  Dist.  Atty.,  for  police  magis- 
trate. 

John  B.  Pine,  for  Houee  of  Mercy. 

NEWBURGER,  J.— On  ttie  12th  of  March,  1896,  the  defend- 
ant, Lucy  Poly,  a  girl  of  the  age  of  fifteen  years,  was  committed 
"by  Magistrate  Robert  C.  Corneli  to  the  Protestant  Episcopal 
House  of  Mercy,  under  a  judgment  of  commitment,  on  the 
ground  that  said  Lucy  Poly  had  been  found  in  a  house  of  re- 
puted prostitution,  associating  with  vicious  and  dissolute  per- 
sons. From  this  judgment  of  commitment  the  present  appeal 
Is  taken. 

It  appears  that  on  the  11th  day  of  March,  1896,  the  said 
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Lucy  Poly  was  found  in  a  reputed  house  of  assignatioin,  asso- 
ciating with  vicious  and  dissolute  persons,  and  was  arrested 
at  the  instance  of  one  of  the  agents  of  the  Society  for  the  Pre- 
vention of  Cruelty  to  Children.  On  the  12th  of  March,  1896, 
she  was  brought  before  the  Honorable  Robert  C.  Cornell,  one 
of  the  magistrates  of  the  city  of  New  York.  One  of  the  agents 
of  the  society,  as  well  as  the  aunt  of  the  defendant,  Lucy  Poly, 
appeared  before  the  magistrate  and  stated  that  the  girl,  Lucy 
Poly,  her  parents  and  guardian,  were  and  had  been  mem»bers  of 
the  Roman  Catholic  Ohurah.  It  is  claimed  on  behalf  of  the 
appellant  that  after  such  statemenft  the  magistrate's  advice  was 
to  have  the  defendant  committed  to  the  Bouse  of  Mercy,  a 
Protestant  institution,  instead  of  the  House  of  the  Good  Shep- 
herd, a  Catholic  institution.  The  return  of  thie  magistrate  ad- 
mits all  the  material  statements  contained  in  the  notice  of  ap- 
peal, also  that  he  had  knowledge  that  the  parents,  the  guardian 
and  the  said  Lucy  Poly  were  members  of  the  Roman  Catholic 
Ohuroh,  bui  returns  that  in  his  opinion  there  was  evidence  of 
the  impracticability  of  oommittang  the  said  Lucy  Poly  to  the 
House  of  the  Good  Shepiherd,  and  that  he  knew  the  House  of 
the  Good  Shepherd  was  an  institution  governed  by  persons 
of  the  same  religious  faith  as  the  parents  and  guardian  of  the 
said  child,  and  of  the  said  child  herself.  The  act  under  which 
the  judgment  of  commitment  is  alleged  to  have  been  made  is 
section  1466  of  chapter  410,  Laws  1882,  and  as  amended  by 
chapter  353,  Laws  1886.  Section  1466  of  the  con«olidation  act, 
and  section  291  of  the  Penal  Code,  are  in  no  wise  conflicting. 
Section  291  of  the  Penal  Code  is  broaded  than  section  1466  of 
the  consolidation  act,  applying  as  it  does  to  the  entire  state. 
By  its  terms,  under  subdivisions  4  and  5 — 

"Any  ehild,  actually  or  apparently  under  the  age  of  sixteen 
years,  found  frequenting  or  being  in  the  company  of  reputed 
thieves  or  prostitutes,  or  in  a  reputed  house  of  prostitution  or 
assignation,  or  living  in  such  a  house,  either  with  or  without 
its  parents  or  guardian,  must  be  arrested  and  brought  before  a 
proper  court  or  magistrate,  who  may  commit  the  child  to  any 
inoorporated  charitable,  reformatory  or  other  iaistitution,  and 
when  practicable,  to  such  as  is  governed  by  persons  of  the  same 
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religloa«  faith.  a«  the  parents  of  the  child;  or  may  make  any 
disposition  of  the  child  such  as  now  is  or  hereafter  may  be  au- 
thorized in  the  cases  of  vagrants,  truants,  paupers  or  dis- 
orderly persons,  but  such  commitment  shall,  so  far  as  practi- 
cable, be  made  to  the  said  charitable  or  reformatory  institu- 
tions." 

By  the  terms  of  section  1466  of  the  consolidation  act,  it  is 
provided  that: 

*^'hen  it  shall  be  proved  to  the  satisfaction  of  a  committing 
magistrate  in  the  city  of  New  York  that  any  female  over  the  age 
of  twelve  yeans  is  found  in  a  reputed  house  of  prostitution  or 
assignation,  or  in  company  with  or  frequenting  the  company  of 
thieves  or  prostitutes,  or  is  found  associating  with  vicious  or 
dissolute  persons,  or  is  willfully  disobedient  to  parent  or 
guardian,  such  magistrate  may  adjudge  that  it  is  for  the  wel- 
fare of  such  female  that  she  be  placed  in  a  reformatory,  and 
may  thereupon  commit  such  female  to  one  of  tihe  following 
reformatory  institutions,  namely:  The  Protestant  Episcox>al 
House  of  Mercy,  the  Roman  Catholic  House  of  the  Good  Shep- 
herd, or  the  Magdalen  Female  Benevolent  Asylum  and  Home 
of  Fallen  Women,  which  said  institutions  are  hereby  severally 
authorized  to  receive  and  hold  females  committed  under  this  act** 

Subdivision  2  of  section  1466  of  the  cotnsolidation  act  pro- 
vides: 

"Whenever  any  of  such  institutions  is  unable  for  any  reason 
to  receive  females  or  any  class  of  females  committed  under  this 
act,  it  shall  be  the  duty  of  such  institutions  to  forthwith  notify 
the  committing  magistrates  in  the  city  of  New  York  as  to  what 
class  or  classes  of  females  can  be  received  by  such  institution 
and  as  to  what  class  or  classes  camnot  be  received  by  such 
institution." 

Subdivision  3  of  section  1466  provides  that: 

"Commitments  made  under  this  act  shall  state  the  name 
and  age  of  the  female  so  committed  together  with  the  cause  of 
her  commitment  and  shall  designate  the  institution  to  which 
she  is  committed  which  institution  shall,  when  practicable,  be 
one  which  is  conducted  by  persons  of  the  same  religious  faith 
as  sudh  female." 
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Itlfl  evident  from  reading  theee  aats  that  the  legislature  in- 
tended to  impoee  upon  magistrates  an  absolute  duty  to  oommit 
persons  guilty  of  the  offences  named  to  institutions  of  the  same 
religious  faith  as  such  persons  or  their  pareots,  whenever  prac- 
ticable. The  return  of  the  committing  magistrate  concedes 
thied  the  child's  parents  were  of  tihe  Catholic  faith  but,  in  a  state- 
ment not  supported  by  facts,  claims  that  he  found  it  impracti- 
cable to  make  the  oommitment  of  the  child  to  a  Oatholic  insti- 
tution, and  therefore  committed  her  to  a  Protestant  institution. 
The  word  "impracticable"  has  been  so  often  defined  that  there 
ean  be  no  doubt  as  to  its  meaning.  A  standard  dictionary  of 
the  English  language  gives  this  definition  of  "impracticable": 
"Incapable  of  being  effected,  from  lack  of  adequate  means; 
impossible  of  performance;  not  feasible."  There  is  a  Catholic 
institution,  kno^m  as  the  "House  of  the  Good  Shepherd,"  au- 
<thorized  by  law  to  receive  children  committed  by  magistrates. 
It  was  therefore  practicable  to  have  sent  Lucy  Poly  to  that  in- 
stitution. There  was  no  evidence  that  would  warrant  the 
magistrate  in  finding  that  the  institution  was  overcrowded,  or 
that  it  refused  to  receive  Lucy  Poly  under  a  oommitment  from 
any  of  the  magistrates  of  this  city,  and  therefore  it  was  not 
impracticable.  The  mere  statement  of  the  committing  magis- 
trate that  it  was  impracticable,  unless  borne  out  by  facts, 
would  not  warrant  him  in  depriving  the  child  of  the  care  and 
religious  training  of  those  w<ho  the  law  says  should  be  her 
proper  guardians.  The  good  work  accomplished  by  the  House 
of  the  Good  Shepherd  and  the  House  of  Mercy  demonstrates 
the  wisdom  of  the  legislature  in  passing  an  act  such  as  this, 
which  provides  that  the  young  shall  receive  the  religious  train- 
ing of  the  church  of  their  parents.  The  legislature  has  made 
such  a  provision,  and  it  was  the  duty  of  the  magistrate,  having 
found  the  defendant  to  be  a  proper  person  to  commit  to  a  re- 
formatory institution,  to  have  committed  her  to  the  House  of 
the  Good  Shepherd,  a  Catholic  institution  of  the  religious  faith 
of  the  defendant  and  her  parents. 

The  judgment  appealed  from  must  therefore  be  reversed,  and 
an  order  entered  directing  the  defendant  to  be  committed  to  the 
House  of  the  Good  Shepherd.     Ordered  accordingly. 
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July  30,  1896. 

PEOPLE  ex  rel.  AARON  GARRETT  v.    JANSEN  D. 

OGDEN. 

(   App.  Div.  464.) 
Bastardy — Overseers. 

One  overseer  of  the  poor  of  a  town  may,  without  consulting  with 
the  other  OTerseer,  if  there  are  two,  institute  bastardy  proceed- 
ings. 

Appeal  from  an  order  permdtting  an  order  of  filiation  in 
bastard  proceeding. 

John  F.  Kinney,  for  appellant. 

Jolm  E.  Robeon,  for  respondent. 

POLLETT,  J. — The  towns  of  this  state  may  have  one  or  two 
overseers  of  the  poor,  as  the  electors  thereof  shall  determine. 
Gen.  Laws,  chap.  20  (the  Town  Law),  §§  12, 18;  1  Rev.  St.  (^h 
Ed.),  727,  729.  In  1894  the  town  of  Greece,  in  the  county  of 
Monroe,  had  two  overseers  of  the  poor,  and  May  15, 1894,  one  of 
them  applied,  pursuant  to  section  840  of  the  Code  of  Criminal 
Procedure,  to  a  juatice  of  the  peace  of  the  town,  to  inquire 
who  was  the  father  of  a  child  likely  to  be  born  a  bastard,  and 
chargeable  to  «aid  town.  The  two  overseers  did  not  meet^ 
and  the  application  was  the  sole  act  of  one  of  them.  A  warrant 
wa«  issued,  pursuant  to  section  841  of  the  Code  of  Criminal 
Procedure,  on  which  the  defendant  was  arrested,  and  thereupon 
another  magistrate  was  associated,  pursuant  to  section  843  of 
said  Code,  and  they,  after  a  trial,  adjudged  that  the  defendant 
was  the  father  of  the  bastard,  born  May  24, 1894.  The  defend- 
ant appealed  to  the  court  of  sessions,  pursuant  to  section  861 
of  «aid  Code,  by  which  court  the  case  was  retried,  and  the  order 
of  filiation  affirmed,  and  from  this  judgment  the  defendant  ap- 
pealed to  this  court,  alleging  two  grounds  of  error:    (1)  That 
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the  magurtrates  and  the  court  of  seemons  were  without  jurisdic- 
tion to  try  the  defendant,  because  the  application  was  made  hy 
but  one  of  the  overseers  of  the  poor  of  the  town,  without  con- 
sulting with  the  other  overseer;  (2)  that  tlhe  judgment  is  not 
supported  by  the  evidence. 

In  support  of  the  first  proposition  we  are  referred  to  People 
V.  Davis,  15  Hun,  209,  and  Burke  v.  Burpo,  75  id.  568;  27  N.  Y, 
Supp.  684.  The  first  case  arose  under  section  5,  tit.  6,  chap.  20,. 
of  the  first  part  of  the  Revised  Statutes,  whidh  provided: 

^^Sec.  5.  If  any  woman  shall  be  delivered  of  a  bastard  child^ 
which  shall  be  chargeable  or  likely  to  become  chargeable  to 
any  county,  city  or  town;  or  shall  be  pregnant  of  a  child  likely 
to  be  born  a  bastard,  and  to  become  chargeable  to  any  county^ 
city  or  town,  the  superintendents  of  the  poor  of  the  county,  or 
any  of  them,  or  the  overseers  of  the  poor  of  the  town  or  city,  or 
any  of  them,  where  such  woman  shall  be,  shall  apply  to  some 
justice  of  the  peace  of  the  same  county  to  make  inquiry  into  the 
facte  and  circumstances  of  the  case." 

In  People  v.  Davis  the  judgment  of  the  court  of  sessions  re- 
versing the  order  of  filiation  made  by  the  magistrates  was 
affirmed  on  the  ground  that  the  clerk  of  the  board  of  charities 
of  the  city  of  Utica  was  without  authority  to  institute  the  prose- 
cution, and  in  the. course  of  the  opinion  delivered  it  was  in- 
cidentally said  at  page  211  that  "the  overseers  of  the  poor  of 
the  town  or  city  where  the  woman  pregnant  of  sut?h  child  shall 
be  shall  apply  to  some  justice  of  the  peace  to  make  inquiry." 
The  question  whether  one  of  two  overseers  of  the  poor  could 
apply  was  not  before  the  court,  and  the  writer  of  the  opinion 
omitted  to  insert  after  the  word  "city"  the  words  "or  any  of 
them,"  which  are  found  in  the  section  before  quoted.  Section 
840  of  the  Code  of  CriminaJ  Procedure  is  a  substitute  for  this 
section  of  the  Revised  Statutes,  which  was  repealed  by  chapter 
593  of  the  Laws  of  1886. 

"Sec.  840.  Whem  bastardy  chargeable  to  the  public,  is  bom, 
or  is  likely  to  be  born,  application  to  be  made  to  a  justice  of  the 
peace  or  police  justice*  If  a  woman  be  delivered  of  a  bastard, 
or  be  pregnant  of  a  child  likely  to  be  bom  such,  and  which  is 
chargeable  to  a  county,  city  or  town,  a  superintendent  of  the 
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poor  of  the  county,  oar  an  ovierseer  of  the  poor  or  other  oiBcer 
of  the  almshouse  of  the  town  or  city  where  the  woman  is,  must 
apply  to  a  justice  of  the  peace  or  police  justice  in  the  county  to 
inquire  into  the  facts  of  the  case." 

Burke  t.  Buri>o  arose  under  this  eection,  and  in  the  opinion 
delivered  by  one  of  the  justices,  but  not  concurred  in  by  the 
others,  it  is  said  that  such  a  prosecution  must  be  instituted  by 
all  the  overseers  of  the  poor,  and  People  v.  Davis,  supra,  is  re- 
ferred to  as  an  authority  for  the  proposition,  which  is  not  in 
point,  as  has  been  stated.  The  section  of  the  Criminal  Code 
above  quoted  was  not  referred  to  in  Burke  v.  Burpo,  and  the 
provision  therein  that  such  proceedings  may  be  instituted  by 
''an  overseer  of  the  poor"  was  not  in  the  mimd  of  the  learned 
justice  who  wrote  the  opinion.  It  seems  to  me  that  under  the 
Revised  Statutes  one  of  two  overseers  of  the  poor  had  authority 
and  that  under  the  Code  of  Criminal  Procedure  one  of  two  over- 
seers of  the  poor  has  authority,  to  institute  such  proeeedingiB, 
and  that  such  is  the  clear  intent  of  the  lawmaking  power  as 
expressed  in  the  Revised  Statutes  and  in  the  Code  of  Criminal 
Procedure.  The  word  "an,"  as  used  in  the  section,  points  o»t 
one  of  a  class  of  officers,  and  does  not  embrace  all  of  the  class. 
The  original  meaning  of  the  word  was  "one,"  and  it  is  seldom 
used  to  denote  plurality.  The  term  "an  ovierseer"  cannot  be 
construed  to  embrace  all  of  the  overseers  of  the  poor  of  the 
town. 

The  rule  that  when  two  or  more  officers  constitute  a  board  or 
a  body,  upon  which  power  is  conferred  to  do  some  act,  all  of 
the  members  must  act  or  have  an  opportunity  for  acting,  has  no 
application  to  this  case,  because  the  power  to  institute  such 
proceedings  is  not  conferred  upon  the  board  of  overseers  of  the 
poor  of  the  town,  for  there  is  no  such  board,  nor  ux>on  all  of  the 
overseers  of  the  poor,  but  upon  "an  overseer,"  one  of  the  over- 
seers of  the  poor  of  the  town.  The  term  "an  overseer"  is  the 
equivalent  of  eitftier  or  of  any  of  the  overseers  of  the  poor  of  the 
town.  It  follows  that  one  overseer  of  the  poor  of  the  town 
may,  without  consulting  with  the  other  overseer,  if  there  be 
two,  institute  such  proceedings,  and  that  this  pioceeding  was 
legally  begun. 
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.  The  tesTie  of  fact  in  this  case  wa«  siharply  contested,  and  it 
turned,  as  in  all  su-eh  cases,  upon  which  should  be  believed,  the 
mother  op  the  alleged  father.  Two  courts  wiho  heard  the 
parties  testify  have  believed  the  mother,  and  I  do  not  see,  under 
the  rules  governing  the  review  of  iesues  of  fact  in  this  court, 
how  the  decision  can  be  distuxlxed. 

The  judgment  ahiould  be  affirmed,  with  costs. 

All  concur. 


July  30,  1896. 

PEOPIE  ex  rel.  BOARD  OF  POLICE  AND  EXCISE  COM- 
MISSIONERS  OF  TOWN  AND  CITY  OP  DUNKIRK  v. 
ELIAS  SHULMAN. 

(8App.  Div.514.) 

Bastardy  proceeding — ^Appeal — ^Mother. 

Mother  cannot  appeal  from  any  order  or  adjudication  made  in  a 
bastardy  proceeding  against  the  father. 

Appeal  by  mother  from  order  denying  her  motion  that  the 
magistrates  be  required  to  return  to  the  county  court  the  pro- 
ceedings had  by  them  in  this  prosecution. 

Since  May  24, 1895,  the  poor  of  the  town  and  city  of  Dunkirk 
have  been  supported  by  that  municipaHty,  and  all  the  powers 
and  duties  of  overseers  of  the  poor  of  towns  have  been  imposed 
on  and  vested  in  "The  Board  of  Police  and  Excise  Commission- 
ers" of  the  town  and  city  of  Dunkirk.  Laws  1895,  chap.  748, 
§  13.  January  24, 1896,  the  board  applied,  pursuant  to  section 
f  840,  Code  Cr.  Proc,  to  a  police  justice  of  the  city  of  Dunkirk 
to  inquire  into  the  facts  in  respect  to  a  complaint  that  Kath- 
erine  Maier  was  then  pregnant  with  child  likely  to  be  born  a 
bastard,  and  chargeable  to  said  town  and  city.  The  i>olice  jus- 
tice on  the  same  day  issued  a  warrant  directing  tihe  aorreet  of 
Vol.  XI— 45 
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£lia«  Shulmjan,  wino  was  <iharged  with  being  the  father  of  the 
child.  He  was  arrested  on  the  same  day,  and  thereupon  the 
police  justice  associated  witb  himself  a  justice  of  the  peace  of 
the  town  of  Dunkirk,  and  by  the  consent  of  the  board  and  of 
the  defendant  the  proceeding  wa«  adjourned  until  January  31^ 
1896.  January  29, 1896,  the  board  and  the  defendant  entered 
into  a  written  agreement,  by  which  the  latter  paid  |75  for  the 
support  of  the  ohiM  and  the  sustenance  of  the  mother  during- 
her  confinement,  and  agreed  to  pay  the  ooste  of  the  proceeding. 
The  agreement  provided  that,  in  consideration  of  the  payment 
of  said  sums,  the  defendant  should  be  discharged  from  further 
liability  for  the  support  of  the  child  and  the  mother.  January 
31,  1896,  thi«  agreement  was  presented  to  the  superintendent 
of  the  poor  of  the  county  of  Ohautauqua,  who  ratified  and  con- 
firmed the  contract  of  January  29,  1896,  and  released  and  dis- 
charged the  defendant  from  all  liability  to  the  board  and  to 
the  superintendent  of  the  poor  of  tflie  county  for  the  support 
of  Katherine  Maier  or  the  child  likely  to  be  born  a  bastard.  On 
the  same  day  the  board,  the  defendant,  and  Katherine  Maier 
appeared  before  the  magistrates,  and  the  defendant  pleaded 
guilty  to  the  charge,  and  acknowledged  that  he  was  the  father 
of  the  child  likely  to  be  bom  a  bastard.  Thereupon  the  magis- 
trates made  an  order  of  filiation,  adjudging  him  to  be  the  father 
of  said  child,  and  that  he  pay  f50  for  the  support  thereof,  and 
f25  for  the  support  of  Katherine  Maier  during  her  confinement 
and  recovery,  together  with  (34.50,  the  costs  of  the  proceeding. 
The  defendant  paid  these  sums,  and  thereupon  the  magistrates 
entered  an  order  discontinuing  the  proceeding,  and  discharging 
the  defendant.  Katiherine  Maier,  by  her  attorney,  objected  to 
the  discharge  of  the  defendant,  and  asked  to  be  sworn  for  the 
purpose  of  proving  that  the  defendant  was  the  father  of  the 
child;  that  she  was  in  indigent  circum«ptances.  and  would  be 
unable  to  support  herself  during  her  pregnancy  and  confine- 
ment, and  unable  to  support  the  child  after  its  birth;  which 
request  was  denied,  and  the  defendant  discharged.  February 
1,  1896,  Katherine  Maier  served  on  the  magistrates,  on  the  de- 
fendant, and  on  the  board  a  notice  that  sihe  appealed  from  the 
order  discharging  the  defendant  from  custody.    The  magis- 
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tmtee  making  no  return,  Katherine  Maier,  on  tbe  14tli  of  Feb- 
ruary, 1896,  procured  an  order  that  the  magistrates  sfliow  cause 
why  an  order  should  not  be  granted  requiring  them  to  return 
their  proceedings.  Upon  the  return  of  the  order  the  magis- 
trates showed  cau«e,  stating  the  foregoing  recited  facts,  and 
thereupon  the  motion  was  denied. 

Thomas  H.  Larkins,  for  appellant  Katherine  Maier. 
Steams  &  Warner,  for  respondents. 

FOLLETT,  J. — ^At  common  law  the  father  was  under  no  legal 
liability  to  supi)ort  his  bastard  child,  and  the  liability  which  he 
is  now  under  was  created  and  exists  solely  by  virtue  of  the  stat- 
utes. Moncrief  v.  Ely,  19  Wend.  406;  Birdsall  v.  Edgerton, 
25  id.  619;  Todd  v.  Weber,  95  N.  Y.  181,  189;  1  Bums,  J.  P. 
(13th  Ed.)  407.  The  mother  (has  no  power  at  common  law  or 
under  the  statutes  of  this  state  to  oomipel  the  father  to  sup- 
port her  daring  confinement,  or  to  support  the  child  after  its 
birth.  2  Kent,  Comm.  (13th  Ed.),  215.  The  proceedings  a/u- 
thorized  by  our  statutes  are  solely  for  the  indemnification  of  tihe 
civil  divisions  of  the  state  from  liability  to  support  bastards. 
By  title  5  of  the  Code  of  Criminal  Procedure  two  independent 
proceedings  are  authorized,  one  against  the  father  (section  840 
et  seq.),  and  the  other  against  the  mother,  if  she  possesses  prop- 
erty in  her  own  right  (section  857  et  seq.),  to  compel  either  to 
support  their  bastard  child.  The  mother  cannot  institute  a 
proceeding  against  the  father  nor  the  father  against  the  moth- 
er, and  in  case  a  proceeding  is  instituted  against  either  by  any 
one  other  than  the  officials  authorized  by  the  statutes,  the  mag- 
istrates acquire  no  jurisdiction.  Wallsworth  v.  McCullough, 
10  Johns.  93;  Sprague  v.  Eccleston,  1  Lans.  74;  Rivenburgh  v. 
nenness,  4  id.  208;  People  v.  Davis,  15  Hun,  209.  In  Riven- 
burgh  V.  Henness,  supra,  it  was  held  that  the  officer  who  insti- 
tuted the  proceeding  was  a  party  to  it,  and  in  Stowell  v.  Over- 
seers, 5  Denio,  98,  it  was  held  that  the  officers  instituting  sucJi 
a  proceeding  might  discontinue  it,  in  which  case  it  was  done  in 
consideration  of  |11  paid  by  the  defendant.  In  case  the  offi- 
cer, after  instituting  proceeding  against  the  father,  fail  to 
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prosecute  it  by  reason  of  a  settlement,  legal  or  illegal,  made 
with  the  defendant,  or  for  any  cause,  the  mother  (^nnot  prose- 
cute the  proceeding,  because  the  statute  confers  no  power  on 
her  to  do  so;  and  for  the  eame  reason  the  father  would  have 
no  power  to  carry  on  a  prosecution. legally  instituted  by  the 
officers  againet  the  mother  in  case  they  shiouM  discontinue  it 
for  any  cause.  The  father  has  no  pecuniary  claim  on  the  • 
mother  nor  the  mother  on  the  father,  in  respect  to  a'  child  born, 
or  likely  to  be  bom,  a  bastard.  Neither  is  a  party  to  a  proceed- 
ing instituted  against  the  other,  and  neither  has  any  right  to 
oondu'Ct,  control,  or  prosecute  a  proceeding  instituted  against 
the  other.  In  case  a  proceeding  is  instituted  against  the  father, 
and  an  adjudication  is  made  against  him,  or  if  a  proceeding 
is  instituted  against  the  mother,  and  an  adjudication  is  made 
against  her,  he  or  she  may  appeal  from  the  adjudication  made 
against  him  or  her,  as  the  case  may  be.  Oode  Cr.  Proc,  §'  851, 
et  seq.  But  the  mother  cannot  appeal  from  any  order  or  ad- 
judication made  in  a  proceeding  against  the  father,  nor  can  the 
father  appeal  from  any  adjudication  or  order  made  in  a  proceed- 
ing instituted  against  the  mother.  We  reach  this  conclusoin 
without  determining  whether  the-  board  had  power  to  make 
the  settlement  which  was  made  in  this  case. 

The  learned  county  judge  correctly  decided  the  motion,  and 
the  order  of  the  county  court  should  be  affirmed. 

All  concur. 


April,  1896. 

PEOPLE  V.  JACOB  LEVY. 

Criminal  law — Offering  forged  book  in  evidence. 

Upon  the  trial  of  an  indictment  for  introducing"  a  forged  and 
false  book  of  accounts  in  evidence,  it  is  essential  that  the  acts 
charged  against  defendant  to  be  criminal  must  have  been  committed 
in  a  proceeding  authorized  by  law. 
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2.  Same — Jurisdiction. 

Jurisdiction  of  a  subject-matter,  haying  been  conferred  upon  a 
court  of  record,  must  be  presumed  to  continue  until  the  contrary 
appears  by  the  express  repeal  of  the  statute  conferring  jurisdic- 
tion. 

3.  Statute — Bepeal. 

Bepeal  by  implication  is  not  favored  by  law  and  is  never  allowed, 
except  in  cases  where  inconsistency  and  repugnancy  are  plain  and 
unavoidable. 

4  Same. 

When  a  revising  statute  covers  the  whole  subject-matter  of  ante- 
cedent statutes  plainly  by  legislative  intent,  it  is  to  be  deemed  to 
contain  the  entire  law  on  the  subject  and  virtually  repeals  the 
former  enactment. 

B.  Same. 

Where  one  section  of  a  statute  refers  to  another  section  of  the 
same  statute  for  inhibition  of  power,  recourse  must  be  had  to  the 
latter  section  to  ascertain  the  precise  limits  and  subjects  of  the 
inhibition. 

6.  New  York   city  court — Supplementary   proceedings — ^Ap- 
poimtment  of  referee. 

New  York  city  court,  or  a  judge  thereof  has  power  to  appoint  a 
referee  in  supplementary  proceedings 

Demurrer  to  an  indictment  for  introducing  a  forged  and  false 
book  of  accounts  in  evidence  on  an  examination  in  supplement- 
ary proceedings. 

John  R.  Fellows,  Dist.  Atty.,  for  the  People. 

Blumenstiel  &  Hirech,  for  defendant. 

GOFF,  R.— Section  107  of  the  Penal  Code  provides  that  a 
person  who  authorizes  or  procures  a  book,  or  other  instrument 
in  writing,  knowing  the  same  to  have  been  forged  or  fraudu- 
lently altered,  to  be  offered  in  eviden<*e  upon  any  trial,  hearing, 
inquiry,  investigation,  or  other  proceeding  authorized  by  law, 
is  guilty  of  a  felony.  Section  109  provides  tlhat  a  person  who 
makes  or  prepares  any  false  record,  or  Instrument  in  writing, 
with  intent  to  produce  it  in  evidence  upon  any  trial,  hearing, 
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investigation,  inquiry,  or  other  proceeding  authorized  by  law, 
1«  guilty  of  a  felony.  Under  these  sections  an  indictment  was 
found  against  the  defendant,  charging  that  a  judgment  was  re- 
covered against  him  in  the  city  court  of  New  York,  and  an  exe- 
cution issued  thereon;  that  a  judge  of  said  court  issued  an 
order  in  supplementary  proceedings,  requiring  him  to  appear 
before  a  referee  therein  named;  that  he  appeared  before  the 
referee;  and  that  on  the  liearing  he  offered  in  evidence  a  forged 
and  false  book  of  accounts,  which  he  had  made  and  prepared 
with  intent  to  produce  it  in  evidence.  The  defendant  demurs 
to  IJhe  indictment  on  the  ground  that  the  facts  set  forth  do  not 
constitute  a  crime. 

The  first  and  principal  contention  of  the  defendant  is  that 
the  city  court,  or  judge  thereof,  did  not  have  power  to  appoint 
a  referee  in  supplementary  proceedings,  and  that,  consequent- 
ly, the  hearing  or  proceedings  before  the  referee,  in  which  the 
forged  book  of  accounts  was  offered  in  evidence,  was  not  au- 
thorized by  law.  By  his  demurrer  the  defendant  refers  it  to 
the  conrt  to  pronounce  wliether,  admitting  the  matters  of  fact 
alleged  against  him  to  be  true,  they  do,  in  point  of  law,  consti- 
tute him  guilty  of  the  crime  charged.  The  statute  is  the  only 
authority  for  the  prosecution,  and  the  indictment  must  suffi- 
ciently charge  the  defendant  with  acts  which  clearly  bring  him 
wifehin  all  the  material  words  of  the  statute.  It  is  essential 
that  the  acts  charged  against  the  defendant  to  be  criminal 
must  have  been  committed  in  a  proceeding  authorized  by  law. 
Supplementary  proceedings,  and  the  power  to  appoint  a  referee 
therein,  are  statutory  creations.  Sa-ckett  v.  Newton,  10  How. 
Prac,  561.  The  city  court,  and  all  its  powers,  are  also  statutory 
creations.  Therefore,  if  a  judge  of  the  city  court  had  not  au- 
thority giT^en  him  by  statute  to  appoint  in  supplementary  pro- 
ceedings, the  hearing  before  such  referee  was  not  a  proceeding 
authorized  by  law.  The  city  court  had  its  origin  in  a  court 
created  by  the  Laws  of  1807,  known  as  the  "Justices'  Court  in 
the  City  of  New  York."  In  1813  it  was  made  a  court  of  record, 
for  limited  purposes,  under  the  title  of  the  "Justices'  Court  in 
nnd  for  the  City  and  County  of  New  York."  In  1819  its  name 
was  dhanged  to  the  "Marine  Court  of  the  City  of  New  York.** 
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In  1883  it  was  changed  to  the  "City  Court  of  New  York."  Prior 
to  the  acts  hereinafter  cited,  all  proceedings  eupplementary 
to  execution  issuing  out  of  the  marin-e  cooirt  had  to  be  taken  in 
the  court  of  common  pleas.  Chapter  629  of  tihe  Laws  of  1872 
declared  the  marine  court  to  be  a  court  of  record,  and  provided 
that  all  actions,  proceedings,  and  remedies  should  be  had  before 
the  court  in  the  same  manner  of  pleading  and  procedure  as  they 
were  had  in  other  courts  of  record.  Chapter  545,  §  7,  of  the 
liaws  of  1874,  provided  that  proceedings  supplementary  to  exe- 
•cution,  on  judgments  recovered  in  the  marine  court,  should  be 
liad  in  said  court  in  the  same  manner,  and  with  dike  effect,  as  in 
othor  courts  of  record,  and  that  all  provisions  of  law  relating  to 
£uch  proceedings  should  apply  to  said  marine  court  as  fully  as 
they  then  applied  to  other  courts  of  record.  The  provisions  of 
law  relating  to  supplementary  proceedings  then  in  force,  and 
applicable  to  other  courts  of  record,  were  section  292  of  the 
-C/ode  of  Procedure,  which  provided  that  a  judgment  creditor 
was  entitled  to  an  order  "requiring  such  judgment  debtor  to 
iippear  and  answer  concerning  his  property  before  such  judge, 
s±  a  time  and  place  specified  in  the  order,"  and  section  300, 
which  provided  that  "the  judge  may,  in  his  discretion,  order  a 
reference  to  a  referee  agreed  upon  by  the  parties,  or  appointed 
by  him,  to  report  the  evidence  or  the  facts,  and  may,  in  his 
discretion,  appoint  such  referee  in  the  first  order,  or  at  any 
time."  The  acts  of  1872  and  1874  were  unequivocal  declara- 
tions of  the  legislative  intent  to  conform  the  pleadings  and 
procedure  in  all  actions,  proceedings,  and  remedies  in  the  ma- 
rine court  to  that  of  other  courts  of  record,  and  to  oonf  er  upon 
it  the  same  power  in  supplementary  proceedings, — which  are 
remedies, — including  tlie  appointment  of  a  referee,  as  was  at 
that  time  possessed  by  the  other  courts  of  record.  Holbrook 
V.  Orgler,  49  How.  Prac,  289.  Jurisdiction  of  a  subject-mat- 
ter, having  once  been  conferred  upon  a  court  of  record,  must 
lye  presumed  to  continue  until  tihe  contrary  appears  by  the  ex- 
press repeal  of  the  statute  conferring  jurisdiction.  A  court  of 
record  is  presumed  to  act  within  its  jurisdiction.  Village  of 
Mayville  v.  Wilcox,  61  Hun,  223;  16  N.  Y.  Supp.  15.  And  re- 
peal by  implication  is  not  favored  by  law,  and  is  never  allowed, 
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except  in  cases  where  inconsistency  and  repugnancy  are  plain 
and  unavoidable.  People  v.  Deming,  1  Hilt.  271;  Wallace  v, 
Bassett,  41  Barb.  92. 

It  is  contended  by  the  learned  counsel  for  the  defendant  that 
this  act  of  1874  was  expressly  repealed  by  subdivision  50  of 
section  1,  chap  245,  of  the  Laws  of  1880,  and  that  in  conse- 
quence the  city  court  was  relegated  to  its  condition  before  the 
act  of  1874, — without  the  power  to  appoint  a  referee  in  supple- 
mentary proceedings.  If  the  act  of  1874  was  repealed  by  the 
act  of  1880,  and  no  law  corresponding  in  terms  substituted  in 
its  stead,  the  contention  is  correct.  The  repealing  act  of  1880 
was  not  specially  and  exclusively  directed  to  the  repeal  of  the 
act  of  1874.  It  was  general  in  its  character,  repealing  parts  of 
the  Revised  Statutes,  the  Code  of  Procedure,  and  certain  ses- 
sion laws.  Its  manifest  purpose  and  intent  were  to  prevent 
inconsistency  or  conflict,  by  removing  from  the  statute  books 
laws  which  were  rendered*  superfluous  or  obsolete  by  being 
incorporated  or  codified  in  the  new  revision  of  the  statutes.  A 
clear  indication  of  this  is  found  in  the  fact  that  the  repealing 
act  of  1880  took  etlect  on  the  let  day  of  September,  1880,  and  on 
that  same  day  chapter  17  of  the  Code,  relating  to  supplement- 
ary proceedings,  went  into  effect.  The  Code  of  Civil  Procedure 
constitutes  a  portion  of  the  new  revision  of  tihe  statutes  (sec- 
tion 3344).  Its  fir«t  thirteen  chapters  went  into  effect  on  the 
1st  day  of  Septenuber,  1877.  At  that  time  the  marine  (city) 
court  was  a  court  of  record,  and  had  power,  under  the  Laws  of 
1874,  to  appoint  a  referee  in  supplementary  proceedings.  Sec- 
tion 2  of  the  Code  enumerates  the  marine  (city)  court  as  a  court 
of  record.  Section  4  declares  that  "each  of  those  (enumer- 
ated) courts  shall  continue  to  exercise  the  jurisdiction  and 
powers  now  vested  in  it  by  law,  according  to  the  course  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this 
act."  Title  12,  chap.  17,  provides  for  and  regulates  supple- 
mentary proceedings.  They  are  declared  to  be  remedies  (sec- 
tion 2432)  and  special  proceedings  (section  2433).  They  may  be 
instituted  before  a  judge  of  the  court  out  of  which  the  execution 
was  issued  (section  2434),  and  an  order  may  be  made  requiring 
the  person  to  be  examined  to  appear  before  the  judge,  or  a 
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designated  referee  (section  2442).    This  title  is  a  codification 
of  all  the  provisions  of  law  then  existing  relating  to  supple- 
mentary proceedings,  and  applicable  to  tbe  courts  of  record 
in  general.    The  city  court  was  a  court  of  record.    Ttoe  powers 
and  jurisdiction  then  vested  in  it  by  law  were  preserved  and 
continued.    One  of  those  vested  powers  was  the  right  to  ap- 
point a  referee  in  supplementary  proceedings  under  the  act  of 
1874  and  section  300  of  the  Code  of  Procedure.    Therefore  it 
inevitably  follows  that  this  vested  power  was  peri)etuated 
and  included  in  section  2442  of  the  Code  of  Civil  Procedure 
Howe  V.  Welch,  11  Civ.  Proc.  R.  444.    The  Code  is  a  revision  of 
the  statutes.    It  is  a  system  designed  to  embrace  and  har- 
monize the  laws  relative  to  the  powers  and  attributes  of,  and 
the  practice  and  proceedings  in,  the  courts  of  the  state.    Sub- 
sequent legislation  covering  the  whole  subject  of  former  leg- 
islation, and  plainly  intended  to  furnish  the  only  law  upon  the 
subject,  is  treated  as  a  substitute  for  the  earlier  legislation. 
Heckman  v.  Pinkney,  81  N.  Y.  211.    When  a  revising  statute 
covers  the  whole  subject-matter  of  antecedent  statutes  plainly 
by  legislative  intent,  it  is  to  be  deemed  to  contain  'the  entire  law 
on  the  subject  and  virtually  repeals  the  former  enactments. 
In  re  New  York  Institution  for  Instruction  of  Deaf  and  Dumb^ 
121  N.  Y.  234;  24  N.  E.  378.    The  Code  of  Civil  Procedure,  per- 
petuating and  incorporating  in  its  provisions  the  power  of  a 
judge  of  the  city  court  to  appoint  a  referee,  as  derived  from  the 
act  of  1874,  became  the  only  law  upon  the  subject;    and  the 
repealing  act  of  1880  simply  repealed  in  terms  the  act  which 
was  virtually  repealed  by  the  Code,  and  it  in  no  wise  affected 
the  jurisdiction  of  a  judge  of  the  court. 

But  the  learned  counsel  for  the  defendant  further  contends 
that  section  3160  of  the  Code  expressly  prohibited  the  city 
court,  or  a  judge  thereof,  from  appointing  a  referee  in  supple- 
mentary proceedings.  This  section  provides  that  sections  438, 
603,  611  to  619,  inclusive,  636,  827,  1013  and  1015,  do  not 
apply  to  an  action  or  special  proceeding  in  the  marine  (city) 
court,  or  to  any  proceeding  therein.  The  last  two  sections  are 
the  ones  relied  upon,  and,  in  order  to  arrive  at  the  true  mean- 
ing of  the  exclusions  contained  in  section  3160,  as  they  affect 
Vol.  XI-46 
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the  marine  (eity)  court,  it  i«  neceseary  to  examine  them.  Sec- 
tion 438  relates  to  publication  of  summons,  and  is  made  inap- 
plicable, because  that  whole  subject  is  provided  for,  with  re- 
spect to  this  court,  in  section  3170.  Sections  603  and  611  to 
^19,  inclusive,  relate  to  the  granting  of  injunctions  in  actions 
at  equity,  and  they  are  made  inapplicable  because  the  court 
did  not,  nor  never  did,  have  equitable  jurisdiction.  Section 
-636  relates  to  the  warrant  of  attachment,  but  this  is  specially 
regulated,  as  afifecting  this  court,  by  section  3160.  Section 
«27  has  no  application  to  the  inquiry,  and  sections  1013  and 
1015  relate  to  compulsory  references.  The  only  cases  in  whioh 
this  court  was  permitted  to  appoint  a  referee  was  under  chap- 
ter 629  of  the  Laws  of  1872,  on  consent  of  the  parties  to  the  ac- 
tion, which  is  preserved  to  the  court  by  section  1011,  and 
■under  chapiter  479  of  the  Laws  of  1875,  of  its  own  motion,  with- 
out the  consent  of  the  parties,  to  determine  a  question  of  fact 
•arising  on  a  motion,  whioh  it  also  preserved  to  the  court  by  sec- 
tion 3172.  So  that  the  ex<jlusions  may  be  divided  into  two 
-classes, — those  relating  to  subjects  of  which  the  oourt  never  had 
jurisdiction,  and  those  relating  to  subjects  of  which  the  courc 
had  jurisdiction.  But  which  were  provided  for  by  other  sec- 
tions of  the  Code,  adapted  to  its  peculiar  practice.  The  CJode 
did  not  detract  in  any  particular  from  the  power  of  the  court 
to  appoint  a  referee  in  any  case  where  the  power  had  previously 
•existed,  but  it  extended  the  power  in  the  oases  specified  in  sec- 
tions 885,  1215,  in  harmony  with  the  tendency  of  legislation, 
which  has  always  been  to  increase,  and  not  to  diminish,  the 
jurisdiction  of  this  court.  Section  1013  provides  for  the  ap- 
pointment of  a  referee  in  an  action  which  requires  the  examina- 
tion of  a  long  account,  or  where  the  issues  are  triable  by  the 
<M>urt  without  a  jury.  Section  1015  provides  for  the  appoint- 
ment of  a  referee  to  take  an  account  in  an  action,  after  inter- 
locutory or  final  judgment,  or  to  determine  and  report  upon  a 
question  of  fact  arising,  in  any  stage  of  the  action,  upon  a  mo- 
tion or  otherwise.  A  referee  in  supplementary  proceedings  is 
not  appointed  to  examine  an  account,  or  to  try  the  issues  in  an 
action,  or  to  take  an  account  after  judgment,  or  to  determine 
a  question  of  fact  in  an  action.    Neither  of  these  sections  ap- 
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plies  to  supplementary  proceedings,  and  when  the  phrase  "spec- 
ial proceedings"  is  used  in  section  3160  it  cannot  be  taken  to 
mean  supplementary  proceedings,  but  a  special  proceeding 
which  presents  some  of  the  features  to  which  the  provisions  of 
those  sections  are  applicable.  That  it  was  not  the  intention 
of  the  legislature  by  one  part  of  an  act  to  confer  authority  to 
appoint  a  referee,  and  by  another  part  of  the  same  act  f o  take 
it  away  is  eviden<jed  by  the  note  of  the  revisers  to  chapter  20 
(containing  section  3160),  wherein  they  state  that  the  enact- 
ments of  chapter  545  of  the  Laws  of  1874  were  revised  in  that 
title,  and  that  the  subjects  for  supplementary  proceedings  were 
separately  treated  in  chapter  17  of  the  act.  Where  one  section 
of  a  statute  refers  to  another  section  of  the  «ame  statute  for 
inhibition  of  power,  recourse  must  be  had  to  the  latter  section 
to  ascertain  the  precise  limits  and  subjects  of  the  inhibition. 
Neither  the  limits  nor  subjects  of  the  inhibition  contained  in 
sections  1013,  1015,  interfere  or  conflict  with  the  power  con- 
ferred by  section  2442  upon  a  judge  of  the  city  court  to  appoint 
a  referee  in  supplementary  proceedings.  I  am,  therefore,  of 
opinion  that  the  hearing  before  the  referee  was  a  proceeding 
authorized  by  law.  The  other  questions  raised  by  the  de- 
murrer are  properly  matters  of  defeuAe. 

Demurrer  disallowed,  and  defendant  directed  to  plead  to  the 
indictment. 


July  7,  1896. 

PEOPLE   V.    GEORGE   W.   HESS.. 

(8  App.  Div.  148.) 

1.  Witness — ^Privileged  communications — Attorney  and  client. 

The  fact  that  as  to  other  matters  the  relation  of  attorney  and 

client  may  have  existed,  does  not  confer  the  privilege  in  the  present 

affair,  especially  where  the  relation  is  distinctly  repudiated  to  the 

party. 
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2.  Same — Credibility — IntereBt. 

The  credibility  of  a  witness  may  be  affected  by  his  interest  in  the 
result  of  an  issue,  or  his  relation  to  the  case  on  trial;  and  the  court 
does  not  exceed  its  duty  -when  it  reminds  a  jury  of  such  circum- 
stances, leaving  its  weight  for  their  consideration. 

3.  Homicide — Evidence. 

^After  evidence  has  been  given  by  defendant  tending  to  show  that 
the  homicide  was  committed  in  self  defense,  he  may  follow  it  by 
proof  of  the  general  reputation  of  the  deceased  for  quarrelsome- 
ness and  violence* 

4.  Same. 

But  they  are  inadmissible,  unless  proof  is  first  given  that  there 
was  an  overt  act  of  attack,  and  that  the  defendant,  at  the  time  of 
the  collision,  was  in  apparent  imminent  danger. 

5.  Same — Charge. 

A  charge  which,  as  a  ivhole,  preserves  all  the  rights  of  the  de- 
fendant and  calls  upon  the  jury  to  fairly  express  their  judgment 
upon  the  evidence,  is  proper. 

6.  Appeal — ^Technical  errors. 

It  is  the  duty  of  the  appellate  court  to  give  judgment  "without 
regard  to  technical  errors  or  defects  or  to  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties.*' 

Appeal  from  a  judgment  entered  on  a  conviction  of  man- 
slaughter in  the  first  degree. 

Eugene  Burlingame  and  Jacob  H.  Clute,  for  appellant. 

Edward  A.  Gifford,  Dist.  Atty.,  for  the  People. 

MERWIN,.J. — The  defendant  was  charged  with  shooting" 
with  a  revolver  one  Hezekiah  Bedell  on  the  16th  day  of  Ckfto- 
ber,  1892,  at  ttie  hotel  of  defendant,  in  West  Coxsaekie.  Bedell 
died  the  same  day  from  the  effect  of  the  wound.  On  the  trial 
the  defendant,  in  substamce,  admitted  that  he  fired  the  shot, 
but  he  claimed  that  he  did  it  in  self-defense,  and  that  was  the 
main  issue  at  the  trial.  The  defendant  claimed  that  he  had 
reasonable  ground  to  apprehend  a  design  on  the  part  of  Bedell 
to  do  him  great  personal  injury,  and  that  there  was  imminent 
danger  of  such  design  being  accomplished.    Pen.  Code,  §  205. 
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The  jury,  by  thtdr  yerdiot,  said  that  this  claim  was  not  estab- 
lished by  the  evidence.  The  defendant  had  at  his  hotel  a  clam- 
bake on  the  evening  of  Saturday,  October  15, 1892.  This  was 
closed  shortly  before  midnight,  and  at  about  that  time  Bedell 
was  in  the  barroom,  which  was  in  the  basement  of  the  hotel, 
smoking  a  cigarette,  and  talking  with  Brandow  and  W.  H. 
Hallenbeck,  two  of  defendant's  employes.  •  There  soon  came 
in  Delanoy  and  Fan-cher,  who  were  acquaintances  of  all  the 
parties,  and  had  been  there  before  on  that  evening.  After  a 
little  time,  Delanoy,  without  any  provocation,  and  claiming 
to  be  in  fun,  knocked  the  cigarette  out  of  the  mou*h  or  hand 
of  Bedell.  This  made  Bedell  angry,  and  he  thereupon  stmck 
or  slapped  Delanoy  on  the  side  of  the  head.  Then  followed  a 
struggle  between  Bedell  and  Delanoy,  during  which  the  de- 
fendant and  Franklin,  another  employe,  came  downstairs  into 
the  barroom.  Defendant  told  them  to  stop  fighting,  or  leave, 
and  Bedell  replied  he  would  leave  when  he  got  ready.  The 
fighting  did  nott  stop.  Delanoy  was  down,  or  partially  down, 
on  the  side  of  the  room.  Franklin  and  Hallenbeck  were  trying 
to  restrain  Bedell,  who  was  struggling  to  get  loose  from  them 
for  the  purpose,  apparently,  of  either  continuing  his  fight  with 
Delanoy,  or,  as  the  defendant  says,  trying  to  reach  and  strike 
him.  About  this  time  defendant  took  a  revolver  which  he 
had  in  the  bar,  and,  as  he  says,  for  the  purpose  of  disabling 
Bedell,  and  protecting  himself  from  great  personal  injury, 
which  he  believed  was  imminent,  fired  at  the  legs  of  Bedell. 
The  ball  entered  the  body  of  Bedell,  in  the  chest,  a  little  to  the 
left  of  the  median  line,  and  passed  downward  through  the  ab- 
domen, and  was  deposited  near  the  lower  end  of  the  spine.  Be- 
dell was  a  young  man,  about  twenty  years  old,  strong,  and 
weighing  about  190  pounds.  He  had  no  weapon,  and  his  fight- 
ing was  with  his  hand  or  fist.  Delanoy  had  a  pistol,  and  it 
seems  to  have  been  thought  at  one  time  that  he  did  the  shooting, 
but  that  theory  was  abandoned. 

Upon  this  appeal  the  defendant  claims  that  material  errors 
were  made  by  the  court  in  its  rulings  upon  evidence,  and  in 
its  charge,  and  also  that  the  defendant  should  have  the  benefit 
of  that  provision  of  section  527  of  the  Oode  of  Criminal  Pro- 


Digitized  by 


Google 


366  NEW   YORK  CRIMINAL   REPORTS,   VOL.    XL 

cedure  which  provides  that  **the  appellate  court  may  order  a 
new  trial  if  it  be  satisfied  that  the  verdict  against  the  prisoner 
wafl  against  the  weight  of  evidence  or  against  law,  or  that 
justice  requipee  a  new  trial,  whether  any  exception  shall  have 
been  taken  or  not  in  the  court  below." 

Upon  the  trial,  one  Edwin  C.  Hallenbeck  was  called  by  the 
people  as  a  witness.'  He  was  an  attorney,  and  a  justice  of  the 
peace.  As  a  magistrate,  he,  on  Sunday,  conducted  a  prelimi- 
nary examination  as  to  the  affray,  the  coroner  being  absent 
from  town.  Depoeitions  were  taken,  and  the  defendant  and 
also  Delanoy  were  placed  under  arrest.  They  both  asked 
for  counsel,  and  the  proceeding  was  thereupon  adjourned  to  the 
following  Tuesday,  both  the  parties  charged  being  committed 
to  the  custody  of  the  sheriff  until  that  time.  On  Monday, 
Hallenbeck  saw  the  defendant  in  the  county  jail,  and  had  there 
a  conversation  with  him,  which  he  was  allowed  to  state,  im- 
pioperly,  as  the  defendant  claims,  by  reason  of  the  provision 
of  the  law  (Code  Civ.  Proc,  §  835;  Code  Cr.  Proc,  §  392),  that  an 
attorney  "shall  not  be  allowed  to  disclose  a  communication, 
made  by  his  client  to  him,  or  his  advice  given  thereon,  in  the 
course  of  his  professional  employment."  It  appears  tlhat  Hal- 
lenbeck had  been  the  counsel  of  defendant  in  all  his  legal  mat- 
ters from  the  time  defendant  came  to  Coxsackie,  in  December,. 
1891,  and  at  the  time  of  the  affray  was  his  attorney  in  relation 
to  a  matter  against  a  railroad.  At  the  time  the  examination 
began,  on  Sunday  morning,  defendant  said  to  Hallenbeck  that 
he  wanted  him  to  be  his  attorney  in  the  case;  and  Hallenbeck 
replied  that  he  was  the  magistrate  in  the  matter,  and  could  not 
be  his  attorney  in  the  case.  The  defendant  thereupon  sent  for 
other  counsel.  On  Monday,  Hallenbeck  was  at  Catskill,  and, 
as  he  understood  it,  was  sent  for  by  defendant  to  come  and  see 
him  at  the  jail.  He  went,  and  defendant  wanted  to  talk  with 
him  about  his  case.  Hallenbeck  told  him  he  could  not  and 
would  not  be  his  attorney  or  counsel  in  the  matter.  Defendant 
replied  that  there  was  a  matter  he  did  not  wish  to  talk  to  coun- 
sel about,  but  wished  to  talk  with  him  (Hallenbeck)  because 
he  had  confidence  in  him  by  reason  of  his  acquaintanceship,  antf 
he  (Hallenbeck)  was  a  member  of  the  same  order  that  Delanoj 
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was,  to  whom  he  wanted  to  send  a  communication.  Thereupon 
defendant  told  Hallenbeck  certain  things  about  the  shooting 
which  he  wished  him  to  tell  Delanoy.  Hallenbeck  did  the 
errand,  and  reported  to  defendant  the  reply  of  Delanoy.  The 
communication  sent  to  Delanoy,  and  the  interview  wfhen  the 
reply  was  reported  to  defendant,  constitute  the  evidence 
claimed  to  have  been  improperly  admitted.  There  is  no  douibt 
of  the  materiality  of  the  evidence.  Clearly,  according  to  the 
evidence  of  Hallenbeck,  the  relation  of  attorney  and  client  did 
not  exist  between  the  defendant  and  Hallenbeck  as  to  the  affair 
then  under  consideration,  and  the  defendant  was  distinctly  so  in- 
formed. The  fact  that  as  to  other  matters  the  relation  may  have 
existed  does  not  confer  the  privilege  her©,  especially  when  the  re- 
lation here  is  distinctly  repudiated  to  the  party.  In  1  Greenl.  Evr.,. 
§  244,  it  is  said  that  the  attorney  may  be  examined  "when  the 
thing  had  no  reference  to  the  professional  employment,  though 
diselosed  while  the  relation  of  attorney  and  client  subsisted.''^ 
The  Code  only  Includes  a  communication  "in  the  course  of  his 
professional  employment."  The  fact,  simply,  that  the  com- 
munication is  confidential,  is  not  enough.  Renihan  v.  Dennin, 
103N.Y.579;  9N.  E.320;  Haulenbeck  v.  McGibbon,  60  Hun, 
26;  14  N.  Y.  Supp.  393;  1  Greenl.  Ev.,  §  244.  Communications 
to  a  friend  are  not  covered  by  the  statute.  People  v.  Buchanan,. 
145  K  Y.  1;  39  N.  E.  846.  In  Williams  v.  Fitch,  18  N.  Y.  551, 
it  is  said  that  the  communications  must  be  made  to  the  attorney 
in  the  course  of  the  professional  employment,  and  relate  to  the 
subject  of  the  employment.  Whether  the  communication  is 
privileged  is  a  matter  for  the  court  to  determine  from  the  facts 
appearing.  Bacon  v.  Frisbie,  80  N.  Y.  394.  We  are  of  the 
opinion  that  the  court  did  not  err  in  receiving  the  evidence,  or 
in  the  denial  of  the  motion  to  strike  it  out,  made  aftt  r  the  evi- 
dence of  the  defendant  on  the  subject  was  given.  It  was  very 
apparent  that  the  communications  of  which  evidence  was  re- 
ceived were  not  made  in  the  course  of  any  professional  employ- 
ment. 

The  defendant  claims  error  in  the  remarks  of  the  court  in  the 
charge  on  the  subject  of  the  credibility  of  the  defendant.  Speak- 
ing of  the  testimony  of  the  defendant  himself,  the  court  said: 
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"But,  of  course,  the  credibility  and  the  effect  of  the  testimony 
are  very  miueh  weakened  by  tihe  fact  thait  Mr.  Heee  is  charged 
\here  with  a  great  crime, — that  his  words  constitute  his  de- 
fense." 

This,  at  the  close  of  the  charge,  was  excepted  to,  and  the 
court  then  said  : 

•*  I  will  cbarge  the  jury  that  they  may  look  at  it  as  they 
will,  viewing  the  wihole  testimony.  It  is  liable  to  be  weakened 
by  it,  but  the  jury  must  satisfy  themselves  as  to  his  credibility, 
the  same  as  any  other  witness  under  charges  of  the  kind  pre- 
ferred against  him.  I  charge  that,  so  that  there  would  be  no 
misunderstanding." 

The  court,  also,*at  the  request  of  the  counsel  for  defendant, 
in  substance,  said  that  the  jury  are  to  give  the  evidence  of  Mr. 
Hess  such  weight  as  any  witness,  under  the  drcumstanoes  of 
this  case,  would  be  entitled  to.  The  court,  at  tiie  commence- 
ment of  the  charge,  had  used  the  following  language: 

"The  testimony  in  this  case  belongs  to  you.  The  evidence — 
what  is  the  truth  of  the  testimony — ^belongs  to  you  to  decide. 
It  belongs  to  you  to  say  what  is  the  truth  of  the  testimony.  It 
belongs  to  you  to  say  which  of  the  witnesses  are  entitled  to 
credit.  It  belongs  to  you  to  say  what  part  of  the  testimony  of 
the  witnesses  you  will  accept,  and  what  part  you  will  reject. 
You  can  receive  a  part  of  the  testimony  of  the  witnesses,  and 
you  can  reject  another  part  that  seems  'to  you  incredible.  You 
have  ample  power  in  all  this  direction.  You  are  not  obliged 
to  receive  the  testimony,  as  a  whole,  of  any  witness.  You 
can  receive  that  part  which  seems  consistent  with  truth  and 
the  probabilities  of  the  case  and  the  surrounding  circum- 
stances, and  you  can  reject  that  part  which  seems  to  be  unrea- 
sonable,  and  not  consistent  with  the  facts  and  circumstances 
of  the  case.  With  all  this  class  of  work  the  court  cannot  ma- 
terially aid  you.  We  do  not  assume  to  judge  on  those  points  at 
all.  The  law  reserves  them  exclusively  for  the  jury,  and  I  am 
thankful  for  it.  If,  in  anything,  I  may  proceed  beyond  my  duty 
in  that  respect,  I  want  you  to  distinctly  understand  at  this 
point  that  you  are  not  to  be  controlled  nor  influenced  in  anv 
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way  by  whatever  I  may  say  upon  the  subject  of  the  testimony 
or  the  evidence  in  this  case." 

"The  credibility  of  any  witness  may  be  affected  by  his  inter- 
est in  the  result  of  an  issue^  or  his  reltation  to  the  case  on  trial ; 
and  a  court  does  not  exceed  its  duty  wihen  it  reminds  a  jury 
of  such  a  circumstance,  leaving  its  weight  for  their  considera- 
tion." People  V.  Crowley,  102  N.  Y.  234, 238;  6  N.  E.  384.  This 
the  court,  in  effect,  did  here.  In  Hart  v.  Ryan,  6  K  Y.  Supp. 
924,  it  is  said,  "It  is  competent  for  a  trial  judge  to  oomment 
upon  the  eviden-ce,  and  even  express  an  opinion  in  respect  to 
the  same,  if  he  oonifldee  the  question  of  its  force  and  effect  to 
the  jury," — citing  Allis  v.  Leonard,  58  N.  Y.  291;  People  v. 
O'Neill,  112  id.  355;  19  N.  E.  796.  If  the  words  excepted  to  in 
the  present  instance  were  too  strong,  the  error,  if  any,  was  cured 
by  what  subsequently  occurred,  within  the  prin<*iple  laid  down 
in  Greenfield  v.  People,  85  N.  Y.  75.  The  same  may  be  said  of 
any  error  in  the  charge  as  to  the  neceesity  of  effort  on  the  part 
of  the  defendant  to  escape.  At  the  request  of  the  defendant 
the  court  charged  that  the  defendant  was  not  bound  to  retreat 
at  all. 

The  defendant  claims  error  in  the  court  ruling  out  evidence 
offered  by  the  defendant  as  to  threats  made  by  the  deceased 
against  defendant,  and  of  the  reputation  of  the  deceased  as  a 
violent  and  dangerous  man.  This  eviden-ce  was  offered  on  the 
cross-examination  of  witnesses  for  the  people.  "The  rule  is 
that,  after  evidence  has  been  given  by  a  defendant  tending  to 
show  that  the  homicide  was  committed  in  self-defense,  he  may 
follow  it  by  proof  of  the  general  reputation  of  the  deceased  for 
quarrelsomeness  and  violence."  People  v.  Druse,  103  N.  Y. 
655;  8  N.  E.  733,  734.  So,  as  to  threats,  it  is  said:  "They  are, 
however,  inadmissible,  unless  proof  be  first  given  that  there 
was  an  overt  act  of  attack,  and  that  the  defendant,  at  the  time 
of  the  collision,  was  in  apparent  imminent  danger."  Whart. 
Cr.  Ev.,  §  757.  When  the  evidence  referred  to  was  offered,  tlhe 
court  was  of  the  opinion  that,  as  the  case  then  stood,  there  was 
no  evidence  from  which  the  jury  bad  a  right  to  say  that  the  de- 
fendant was  acting  in  self-defense,  or  had  been  attacked  by  the 
deceased.  We  think  the  court  did  not  err  in  sustaining  the 
Vol.  XI-  47 


Digitized  by 


Google 


870  NEW   YORK  CRIMINAL  REPORTS,   VOL.    XL 

objection  to  tllie  evidence  at  that  stage  of  the  case.  The  defend- 
and  had  full  opportunity  afterwards  to  present  the  evidence. 

We  are  referred  in  a  general  way  to  numerous  other  excep- 
tions, and  to  some  things  that  occurred  where  no  exception  was. 
taken,  as  bearing  upon  the  proposition  that  justice  requires  that 
a  new  trial  be  granted.  We  have  examined  the  exceptions- 
and  statements  to  which  our  attention  is  called,  and  have  con- 
sidered the  suggestions  presented  by  the  learned  counsel  for 
the  defendant.  We  fail  to  discern  any  error  on  the  part  of  the 
court  that  calls  for  a  reversal,  or  any  good  ground  for  ordering 
a  new  trial.  The  charge,  as  a  whole,  preserved  all  the  rights  of 
the  defendant,  and  called  upon  the  jury  to  fairly  express  their 
judgment  upon  the  evidence. 

Upon  the  facts,  the  case  is  strongly  against  the  defendant. 
At  the  time  of  the  shooting  there  wei^  five  persons  present,, 
besides  the  defendant  and  the  deceased.  These  five  were  all 
called  as  witnesses  for  the  people.  Three  of  them  were  em- 
jiloyes  of  the  defendant,  and  their  crediibility  is  not  attacked- 
They  were  friendly  to  the  defendant.  The  situation,  according 
to  their  evidence,  very  clearly  was  that  the  deceased  had  then 
no  controversy  with  the  defendant;  that  his  quarrel  was  solely 
with  Delanoy;  that  he  offered  no  violence  to  any  other  but 
Franklin,  and  that  only  for  the  purpose  of  avoiding  the  restraint 
that  Franklin  was  seeking  to  impose;  that  Delanoy  was  the 
only  one  in  danger  from  the  violence  of  the  deceased,  and  the 
defendant  did  not  claim  he  did  the  shooting  for  the  purpose  of 
defending  Delanoy.  Having  in  view  the  evideu'ce  of  the  de- 
fendant, and  bearing  in  mind  the  evidence  of  the  other  five  who 
were  present,  it  is  difficult  to  see  how  the  jury  could  intelli- 
gently have  found  any  other  verdict  than  they  did,  upon  the 
issue  presented  by  the  evidence  of  the  defendj^it.  It  is  our 
duty  to  give  judgment  "without  regard  to  technical  errors  or 
defects  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties."  Code  Or.  Proc,  §  542 ;  People  v.  Dimick, 
107  N.  Y.  13 ;  14  N.  E.  178.    The  judgment  should  be  affirmed. 

All  concur. 
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KOTB   ON   "PRIVILEGE   OF   CLIENT  AS   TO    COMMUNICATIONS 
WITH   ATTORNEY." 

Attorney  cannot  disclose  communication  of  client,  made  to  him  in 
course  of  professional  employment.  Mclntyre  v,  Costello,  24  S.  R.  765; 
Barry  v.  Colville,  53  Hun,  620;  25  S.  R.  658;  Williams  v.  Fitch,  18  N.  Y. 
551;   People  v.  Buchanan,  145  id.  1;    9  N.  Y.  Cr.  428. 

The  fact,  simply,  that  the  communication  is  confidential,  is  not 
enough.  People  v.  Hess,  8  App.  Div.  143;  40  Supp.  486;  Renihan  v. 
Dennin,  103  N.  Y.  579;  Haulenbeck  ▼.  McGibbon,  60  Hun,  26;  14  Supp. 
393. 

Burden  of  proving'  that  communication  is  privileged  is  on  objector. 
Mo  well  V.  Van  Buren,  77  Hun,  569;   60  S.  R.  514. 

Privilege  does  not  apply,  where  relation  of  attorney  and  client  does 
not  exist  by  reason  of  former's  express  refusal  to  have  anything  to  do 
with  matter.    Haulenbeck  v.  McGibbon,  60  Hun,  26;    38  S.  R.  652. 

Nor  as  to  fact  that  client  has  delivered  letters  to  attorney.  Chellis 
V.  Chapman,  26  S.  R.  953. 

Nor  to  communications  to  attorney,  not  in  professional  capacity. 
Avery  v.  Mattice,  29  S.  R.  706. 

Nor  as  to  drawing  deed  and  taking  acknowledgment,  in  presence  of 
grantee.    Greer  v.  Greer,  58  Hun,  251;   34  S.  R.  448. 

Nor,  as  to  place  of  acknowledgment.  Mut.  L.  I.  Co.  v.  Corey,  54  Hun, 
493;   27  S.  R.  608. 

Nor  as  to  directions  by  executor  to  employ  another  person,  in  action 
by  latter  against  executor  for  such  services.  Martin  v.  Piatt,  61  Hun, 
429;   21S.  R.  330. 

Nor,  where  two  or  more  i>ersons  consult  attorney  for  mutual  benefit, 
in  litigation  between  them  or  their  representatives.  Hurlburt  v.  Hurl- 
burt,  40  S.  R.  436;  aff'g  18  id.  330;  Hard  v.  Ashley,  44  id.  792;  aff'd,  49 
id.  915. 

Nor  as  to  declarations  of  one  party  to  attorney  in  presence  of  other  ■ 
party.    Sheldon  v.  Sheldon,  33  S.  R.  754. 

Nor  as  to  communications  between  attorney  and  client  in  presence 
of  others.  Matter  of  McCarthj',  55  Hun,  7;  28  S.  R.  342;  Matter  of 
Smith,  61  Hun,  101;  39  S.  R.  698;  People  v.  Buchanan,  145  N.  Y.  1;  9 
N.  Y.  Cr.  428. 

Nor  as  to  communications  made  with  intent  that  they  be  communi- 
cated to  the  other  party.  Bartlett  v.  Bunn,  56  Hun,  507;  31  S.  R.  319; 
Collins  V.  Robinson,  72  Him,  495;    54  S.  R.  771. 

Nor  as  to  communications  in  presence  of  both  parties.  Smith  y. 
Crego,  54  Hun,  22;   26  B.  R.  64. 

Nor  as  to  communications  from  person  for  whom  he  had  not  been, 
nor  espeeted  to  be,  counsel.    Brennan  v.  Hall,  39  S.  R.  130. 

Nor,  where  client  refers  person  to  attorney  for  information.  Galle  v. 
Tode,  74  Hun,  542;    56  S.  R.  851;    Matter  of  Mellen,  45  id.  349. 
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Nor  as  to  communication  where  communicant  disclaiins  relation  of 
client.    Matter  of  Mellen,  45  S.  B.  349. 

Nor  as  to  delivery  of  deed  to  him,  to  deliver  to  another.  Rousseau  ▼. 
Bleau,  131  N.  Y.  177;   42  S.  R.  871;'  rev'g  38  id.  221. 

Nor  as  to  conversation  between  assignor  and  assignee  in  his  presence 
as  to  purpose  of  assignment.  Brennan  v.  Hall,  131  N.  Y.  160;  42  S.  B. 
748;    afTg  42  id.  919. 

Nor  where  client  assumes  to  give  purport  and  effect  of  conversation 
with  attorney.    House  v.  Lockwood,  43  S.  R.  750;   affd,  50  id.  787. 

Nor  as  to  communications  made  to  a  friend,  or  to  an  attorney  in  pres- 
ence of  a  friend.  People  v.  Buchanan,  145  N.  Y.  1;  9  N.  Y.  Cr.  428;  Peo- 
ple V.  Hess,  8  App.  Div.  143;    40  Supp.  486. 


9mmt  <!C0ttrt— ^pvrltate  §itii$ltn—^1iltA§mttmvt. 

July  7,  1896. 

PEOPLE  V.  DOTY  POLHAMUS. 
(   App.  Div.  188.) 

1.  Criminal  law — Information. 

It  is  not  necessary  to  state  in  the  information  the  precise  tii<ie 
at  which  the  crime  was  committed. 

2.  Same. 

An  information,  which  charges  the  sale  of  strong  and  spirituous 
liquors,  wines,  ale  or  beer,  in  quantities  of  less  than  five  gallons  at 
a  time,  to  be  drunk  on  the  premises,  to  divers  persons,  at  divers 
times  between  April  1,  1895  and  July  5th  inclusive,  and  particularly 
on  July  3  and  4,  1895,  without  having  a  license  therefor,  is  suffi- 
cient. 

3.  Same — Joinder  of  offenses. 

The  joinder  of  separate  and  distinct  misdemeanors  which  may 
be  followed  by  a  single  sentence,  is  allowable. 

4.  Same. 

Where  the  defendant  has  not  asked  that  the  proof  be  confined  to  a 
single  offense,  he  cannot  claim  that  he  has  been  prejudiced  by  the 
form  of  the  allegations  in  the  information. 
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6.  Sam€ — Excise — Names  of  persons  to  whom  sales  were  made. 

In  an  information  for  unlawfully  selling'  intoxicating  liquors,  it 
is  not  necessary  to  specify  the  nap:ies  of  the  persons  to  whom  sales 
were  made. 

6.  Witness — Refreshing  memory. 

Allowing  the  attorney  for  the  people  to  read  to  a  witness,  for  the 
purpose  of  refreshing  his  recollection,  an  affidavit  which  he  had 
previously  made,  is  discretionary  with  the  trial  justice. 

Appeal  from  a  judgment  of  the  court  of  seesions  affirming  a 
judgment  convicting  defendant  for  violating  eection  31,  chap- 
ter 401  of  1892. 

E.  Dayton,  for  appellant. 

Charles  F.  Oantine,  for  the  People. 

MERWIN,  J.— It  i6  claimed  by  the  defendant  tlha*  the  in- 
formation before  the  magistrai:e  is  insufficient,  in  that  (1)  it 
does  not  state  the  tinle  and  place  of  the  alleged  crime;  (2)  It 
charges  the  commission  of  more  than  one  crime;  (3)  it  should 
state  the  names  of  the  persons  to  whom  sales  are  alleged  to 
have  been  made,  or  that  their  names  are  unknown ;  (4)  it  should 
be  upon  oath  or  affirmation,  or  it  should  state  that  it  was  based 
upon  the  sworn  statements  of  persons  therein  named.  These 
objections  are  substantially  the  same  as  those  taken  at  the  trial. 
The  information  is  in  form  of  an  affidavit,  sworn  to  before  the 
magistrate  on  July  6, 1895,  and  states  "that  one  Doty  Polhamus 
did  wrongfully,  and  in  violation  of  section  31  of  chapter  401 
of  the  Laws  of  the  State  of  New  York,  passed  in  the  year  1892, 
and  the  several  acts  amendatory  thereto,  at  the  town  of  Marl- 
borough, Uteter  county,  N.  Y.,  sell  strong  and  spirituous 
liquors,  wines,  ale,  or  beer,  in  quantities  of  less  than  five  gal- 
lons at  a  time,  to  be  drunk  on  the  premises,  to  divers  persons, 
at  divers  times  between  April  1,  1895,  and  July  5th,  inclusive, 
and  particularly  on  July  3  and  4, 1895,  without  having  a  license 
therefor;  that  the  grounds  of  deponent's  knowledge  is  derived 
from  statements  made  to  deponent  by  William  Dewitt,  Michael 
Kaley,  and  Richard  Dowd,  as  to  sales  thereof,  and  divers  other 
I)ersons."    The  affidavits  of  Dewitt,  Kaley,  and  Dowd,  named 
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in  the  information,  and  of  three  other  persons,  were  taken  by 
the  magistrate  at  the  same  date,  and  upon  such  information 
and  affidavits  the  warrant  was  issued.  No  point  is  made  about 
the  warrant.  By  section  145,  Code  Cr.  Proc,  the  information 
is  defined  as  follows:  ^'The  information  is  the  allegation  made 
to  a  magistrate,  that  a  i)erson  has  been  guilty  of  some  desig- 
nated crime."  Other  sections  (148  to  152)  provide  that,  when 
an  information  is  laid  before  a  magistrate,  he  must  examine  on 
oath  the  informant  or  prosecutor,  and  any  witnesses  he  may 
produce,  and  take  their  depositions,  which  must  set  forth  the 
facts  related  by  the  prosecutor  and  (his  witnesses  tending  to 
establish  the  commission  of  the  crime  and  the  guilt  of  the  de- 
fendant; and  if  the  magisrtrate  is  satisfied  therefrom  that  4ihe 
crime  complained  of  has  been  committed,  and  that  there  is 
reasonable  ground  to  believe  that  the  defendant  has  committed 
it,  he  must  issue  a  warrant,  which,  among  other  things,  must 
state  the  crime  or  ofifense  alleged  to  have  been  committed.  It 
was  not  necessary  to  state  the  precise  time  at  which  the  crime 
was  committed.  That  would  not  be  necessary  in  an  indictment 
(Code  Cr.  Proc.,  §  280),  and  certainly  no  stricter  rule  applies 
here.  In  People  v.  Olmsted,  74  Hun,  323;  26  N.  Y.  Supp.  818, 
the  allegation  covered  a  period  of  two  years;  and,  besides,  it 
was  not  alleged  that  the  sale  was  without  a  lioense.  The  case 
of  Village  of  Cortland  v.  Howard,  1  App.  Div.  131;  37  N.  Y. 
Supp.  843,  was  a  civil  action  for  a  penalty.  Time  is  not  of  the 
essence  of  the  crime.  People  v.  Krank,  110  N.  Y.  488;  18  N.  E. 
242.  The  information  was  sufficiently  definite  as  to  time  to 
enable  the  defendant  to  have  the  benefit  of  the  judgment  as  a 
plea  in  bar  to  a  future  prosecution  (3  Greenl.  Ev.,  §  36;  1  Archb. 
Cr.  PL  [8tjh  Ed.],  343;  11  Am.  &  Eng.  Enc.  Law,  939,  and  cases 
cited;  Bums  v.  People,  1  Park.  Cr.  R.  182);  the  general  rule 
being  that  the  conviction  is  a  bar  to  a  subsequent  prosecution, 
covering  the  same  period,  for  acts  provable  under  the  first- 
prosecution.  As  to  the  place,  it  is  not  apparent  how  that  was 
not  sufficiently  <5harged.  The  offense  consisted  in  selling  in 
quantities  less  than  five  gallons  without  a  license. 

But  it  is  said  that  more  than  one  crime  was  charged.    The 
crime  was  a  misdemeanor,  and,  under  the  law  prior  to  the  en- 
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«ctment  of  tih«  CkKle  of  Criminal  Procedure,  the  joinder  of  sepa- 
rate and  distinct  mdsdemeanors  was  allowable,  followed  as  in 
this  caee  by  a  single  sentence,  Polinsky  v.  People,  73  N.  Y. 
€9.  This  is  conceded,  but  it  i4a  said  that  the  rule  has  been 
changed  by  the  CJode.  It  has,  so  far  as  indictments  are  con- 
eerned,  by  the  provisions  of  section  278,  but  this  is  not  made 
applicable  to  proceedings  in  courts  of  special  sessions.  The 
sections  that  are  applicable  to  such  proceedings  are  enumerated 
in  section  62.  The  failure  to  inclu-de  in  that  li«t  section  278  calls 
upon  us  to  assume  that  the  former  practice  as  to  those  proceed- 
ings was  designed  to  be  continued.  Besides,  under  the  rule 
laid  down  in  People  v.  Adams,  17  Wend.  475,  there  is  ground  for 
«aying  that  only  one  offense  would  be  deemed  to  be  charged. 
No  motion  was  made  by  the  defendant  to  require  the  i>eople  to 
elect,  or  to  confine  the  proof  to  a  single  offense.  The  motion 
was  to  dismiss  the  complaint  and  discharge  the  defendant,  upon 
the  objections  stated.  The  defendant,  not  having  asked  that 
the  proof  be  confined  to  a  single  offense,  cannot  well  say  he  has 
been  prejudiced  by  the  form  of  the  allegations  in  the  informa- 
tion. Only  a  single  sentence  was  imposed,  or  was  proper.  Sec- 
tion 717. 

It  is  further  alleged  that  the  information  should  state  the 
names  of  the  persons  to  whom  sales  were  made,  or  that  their 
names  were  unknown.  The  cases  cited  in  support  of  this 
proposition  (People  v.  Stone,  85  Hun,  130;  32  N.  Y.  Supp.  519; 
People  V.  Burns,  53  Hun,  274;  6  N.  Y.  Supp.  611;  People  v. 
Stark,  59  Hun,  51 ;  12  N.  Y.  Supp.  688),  had  reference  to  indict- 
ments, and  were  not  under  the  excise  law.  The  indictment 
must  contain  "a  plain  and  concise  statement  of  the  act  con- 
stituting the  crime."  Code  Cr.  Proc.,  §  275.  The  information 
is  the  allegation  to  a  magistrate  "that  a  person  has  been  guilty 
of  some  designated  crime."  In  the  one  case,  the  act  constitut- 
ing the  crime  must  be  stated;  in  the  other,  the  crime  must  be 
designated.  It  seems  to  me  to  be  very  clear  that  the  test  of 
sufficiency  in  the  one  is  very  different  from  the  tesit  as  to  the 
other.  Before  the  Code  it  was  held  not  to  be  necessary  to  spec- 
ify the  names  of  the  persons  to  whom  sales  were  made.  People 
V.  Adams,  supra ;  Os<70od  v.  People,  39  N.  Y.  449.     I  think  the 
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crime  wa«  suflQciently  designated.  The  information  was  od 
oath,  and  the  grounds  of  the  informant's  knowledge  were 
stated.  It  was  in  that  respect  sufficient  to  authorize  the  mag- 
istrate to  proceed  to  the  taking  of  the  depositions,  about  which 
no  point  is  made.  It  is  very  evident  that  under  the  Code  of 
Criminal  Procedure  it  is  expected  tha/t  tihe  proceedings  before 
a  justice,  in  a  case  like  the  present,  will  be  informal.  The  pro- 
visions as  to  demurrer  (sections  321-331)  are  not  applicable. 
It  is  also  provided  that  upon  an  appeal  "the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defeats,  which 
have  not  prejudiced  the  substantial  rights  of  the  defendant.*'' 
Code  Cr.  Proc.,  §  764.  In  this  view,  no  reversible  error  is,  I 
think,  apparent  in  the  overruling  of  the  defendant's  objections 
to  the  information. 

The  defendant  claims  that  error  was  committed  by  the  mag- 
istrate in  allowing  the  attorney  for  the  people  to  read  to  a  wit- 
ness, for  the  purpose  of  refreshing  his  recollection,  an  affidavit 
which  he  had  previously  made.  It  is  not  clear  that  the  reading 
was  objected  to.  Assuming  that  it  was,  it  was  a  matter  within 
the  discretion  of  the  justice. 

The  defendant  claims  that  the  verdict  is  against  the  evidence. 
An  examination  of  the  evidence  leads  us  to  the  conclusion  that 
it  is  sufficient  to  sustain  the  verdict. 

Judgment  affirmed  and  proceedings  remitted  to  the  county 
court  to  carry  the  judgment  into  effect.     Code  Cr.  Proo.,  §  769. 

All  concur  except  HERRICK,  J.,  dissenting. 

NOTE  ON  "SUFFICIENCY  OF  INFORMATION." 

Plain  statement  of  the  acts  of  which  complaint  is  made,  without 
stating-  the  evidence,  is  sufficient.  Hewitt  v.  Newberger,  66  Hun,  232; 
48S.  R.  813;    20  Supp.  913. 

Information  is  not  expected  to  be  drawn  with  same  technical  ac- 
curacy as  an  indictment.  Hewitt  v.  Newberger,  66  Hun,  232;  48  S.  R. 
813;  20  Supp.  913;  People  v.  Olmstead,  74  Hun,  323;  56  S.  R.  311;  2(> 
Supp.  818;  People  v.  Pillion,  78  Hun,  74;  60  S.  R.  810;  29  Supp.  267; 
People  v.West,  106  N.  Y.  293;  8  S.  R.  713;  People  v.  Dumar,  106  N.  Y. 
602;    11  S.  R.  19;    People  v.  Stark.   136  N.  Y.  538;    49  S.  R.  899. 

It  must  allege  that  defendant  has  been  guilty  of  some  designated 
crime.  People  ex  rel.  Baker  v.  Beatty,  39  Hun,  477;  People  v.  Pillion^ 
78  id.  74;    60  S.  R.  810;    29  Supp.  267. 
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It  is  BiilBcient,  if  it  specifies,  in  plain  terms,  the  charge  made,  so  that 
the  person  proceeded  against  may  know  exactly  what  is  charged  against 
him.  Hewitt  v.  Newberger,  66  Hun,  232;  48  8.  R.  813;  20  Supp.  913; 
People  V.  Olmstead,  74  Hun,  323;   56  S.  R.  311;   26  Supp.  818. 

Insufficiency,  where  charge  is  so  indefinitely  made  that  it  would  not 
be  available  as  a  plea  in  bar  to  a  subsequent  charge  made  against  de- 
fen«Iant  for  the  same  offense.  People  v.  Olmstead,  74  Hun,  323;  56 
S.  R.  311;    26  Supp.  818. 

In  case  of  insufficiency  of  the  information,  it  is  not  enough  that  the 
warrant  states  the  crime  charged.  People  v.  Olmstead,  74  Hun,  323;  56 
S.  R.  311;    26  Supp.  818. 

Information  must  set  forth  both  the  time  and  placet  when  and  where- 
the  crime  is  alleged  to  have  been  committed.  People  v.  Olmstead,  74 
Hun,  323;    56  S.  R.  311;   26  Supp.  819. 

Charging  defendant  with  violation  of  a  given  section  of  the  Code^ 
which  section  sets  forth  a  number  of  offenses,  is  not  sufficient.  People 
v.  Pillion,  78  Hun,  74;    60  S.  R.  810;    29  Supp.  267. 

Sufficiency  of  information  may  be  passed  upon  by  court  of  special 
sessions.    People  v.  Pillion,  78  Hun,  74;    60  S.  R.  810;   29  Supp.  267. 

Motion  to  dismiss  and  discharge  defendant  should  be  granted,  where 
information  is  insufficient  to  cause  defendant  to  be  placed  upon  trial. 
People  V.  Pillion,  78  Hun,  74;   60  S.  R.  810;   29  Supp.  267, 


June  17,  1896. 

PEOPLE  V.  MICHAEL  SLATTERY. 
PEOPLE   V.  EDWARD   KERNS. 

(7  App.  Div.  637.) 

1.  Indictment — Joinder  of  oflfenses. 

A  count  for  larceny  may  be  joined  with  a  count  for  receiving^ 
stolen  property,  knowing  it  to  be  stolen. 

2.  Same — Demurrer. 

If  more  than  one  crime  is  charged  in  the  indictment,  defendant 
may  demur  thereto  for  that  reason. 
Vol.  XI- 48 


Digitized  by 


Google 


278  NEW  TOBK  CRIMINAL  BEPOBTS,   TOL.   XL 

5.  Same — Motion  to  discharge. 

If  there  is  no  evidence  to  support  one  or  more  of  the  counts  in  the 
indictment,  defendant  may  raise  that  question  by  a  motion  to  dis- 
charge him  from  the  charge  contained  in  such  count,  or  move  the 
court  that  the  jury  be  directed  to  render  a  verdict  of  not  guilty. 

4.  Same — Joinder. 

The  joinder  of  several  distinct  misdemeanors  in  the  same  indict- 
ment is  not  a  cause  for  the  reversal  of  a  judgment,  vehere  there  is  a 
general  verdict  and  the  sentence  is  single  and  appropriate  to  either 
of  the  coimts  upon  v^hich  the  conviction  v^as  had. 

6.  Same. 

The  same  rule  applies  to  the  joinder  of  diiferent  felonies  in  the 
same  indictment. 

-6.  Appeal — ^Technical  eppors. 

The  court,  at  every  stage  of  criminal  trials,  and  upon  appeal,  must 
disregard  technical  errors  and  defects. 

They  were  jointly  indicted,  and  took  separate  trials.  The  In- 
dictment upon  which  they  were  respectively  tried  contained 
two  counts, — one  for  grand  larceny  in  the  second  degree,  and 
the  other  for  feloniously  receiving  the  same  property  with 
which  they  were  charged  with  stealing  in  the  first  counit  of  the 
indictment,  knowing  it  to  be  stolen.  The  first  count  charged 
that  on  the  11th  day  of  July,  1894,  the  defendants  in  the  in- 
dictment took  from  the  person  of  one  Horace  Jeffords  ttie  sum 
of  fl2.  On  the  6th  of  March,  1895,  the  defendants  were  ar- 
raigned upon  an  indictment  in  the  court  of  sessions  in  Monroe 
county;  and  on  the  same  day  the  indictment  was  moved  for 
trial  at  that  court  before  a  jury,  and  in  each  case  the  jury  re- 
turned a  verdict  of  guilty.  Each  defendant  subsequently  made 
a  motion  for  a  new  trial,  which  the  court  denied;  and  on  the 
13th  day  of  March,  1895,  the  defendant  Kerns  was  sentenced  by 
the  court  to  be  confined  in  the  Monroe  County  Penitentiary  for 
the  term  of  three  years.  The  defendant  Slattery  was  sentenced 
to  imprisonment  in  Auburn  State's  Prison  for  five  years.  The 
teetiraony  given  by  the  complainant,  JeflPords,  was  substan- 
tially as  follows:  That  on  the  11th  day  of  July,  1894,  he  met 
the  defendant  Michael  Slafttery  in  a  saloon  on  Stone  street,  in 
the  city  of  Rochester.    Slattery  said  he  knew  where  JeflEords  could 
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make  a  trade  for  hici  pony  and  get  five  dollars,  and  Jeffords 
6aid  he  would  give  him  half.  Then  the  parties  got  into  a 
wagon.  Slatterj  drove  the  horse.  Tlhey  went  to  the  south- 
western part  of  the  eitj;  turned  into  a  vacant  lot  Jeffords 
4isked  Slattery  what  he  was  going  to  do  there.  Slattery  reach- 
ed over  and  took  him  by  the  coat,  and  said,  "All  I  want  of  you 
is  your  money."  And  Jeffords  continues:  "I  lold  him  to  let 
^o.  He  hung  to  my  left  arm.  Kerns  grabbed  me  by  the  right 
arm.  The  first  that  I  saw  of  Kerns  was  when  he  grabbed  me 
by  the  arm.  They  dragged  me  perhaps  half  a  rod,  and  kept 
putting  their  hands  in  my  pocket,  and  pulled  out  my  pocket- 
book.  Slattery  said,  *If  you  holler  or  make  any  noise,  we  will 
kick  your  brains  out.*  They  threw  me  down,  and  when  I  got 
up  they  were  not  a  rod  from  me,  and  Slattery  said,  *We  have 
got  quite  a  bundle.'  I  had  about  twelve  or  fifteen  dollars  in 
my  pocketbook,  whioh  they  took."  Each  defendant  was  sworn 
in  his  own  behalf,  and  denied  the  transaction  in  the  vacant  lot, 
and  gave  some  evidence  tending  to  show  that  he  was  not  at  the 
place  where  the  robbery  occurred.  There  was  not  a  particle  of 
evidence,  in  the  case  (and  the  record  before  us  assumes  to  con- 
tain all  of  the  evidence  on  both  trials)  that  either  of  these 
defendants  received  any  money  or  thing  knowing  it  to  be  stolen, 
and  it  appears  conclusively  that  the  defendants  were  either 
guilty  of  the  tran8a<;tion  detailed  in  Jefford's  eviden-ce  above 
given,  or  not  guilty  at  all.  Upon  the  trial  of  Slattery,  there 
was  no  motion  to  discharge  the  defendant  from  the  second 
count  in  the  indictment',  or  any  request  to  the  court  to  charge 
the  jury  that  he  could  not  be  convicted  upon  that  count,  and 
the  attention  of  the  trial  court  was  in  no  manner  called  to  any 
such  matter;  and  the  learned  trial  judge  charged  the  jury,  in 
substance,  that  if  they  convicted  the  defendant  Slattery  they 
must  find  him  guilty  upon  the  first  count  of  the  indictment. 
In  the  case  of  Kerns,  however,  when  the  people  rested  the  coun- 
sel for  the  defendant  moved  that,  so  far  as  the  second  count 
in  the  indictment  was  concerned,  the  defendant  be  discharged, 
upon  the  ground  that  there  is  no  evidence  tending  to  show  that 
he  received  stolen  property.  This  motion  was  denied  by  the 
court,  and  the  defendant  excepted.    The  court,  in  its  charge 
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to  the  jury  in  that  case,  did  not  eliminate  the  question  of  the 
second  count  from  the  jury,  in  terms;  but  the  whole  effect  of 
the  charge,  in  reyiewing  the  evidence,  was  applicable  to  the 
first  count  alone,  and  there  was  no  suggestion  in  the  charge, 
specifically,  tlhat  Kerns  could  be  convicted  upon  the  second 
count, — that  is,  of  receiving  stolen  property.  But  the  jury 
came  into  court  and  rendered  a  vei-dict  of  '^Guilty  as  charged  in 
the  indictment."  The  verdict  in  the  case  of  Slattery  wae  a 
general  verdict  of  guilty.  The  court,  in  sentencing  Slattery, 
stated  that  he  sentenced  the  defendant  upon  the  first  count  of 
the  indictment 

H.  B.  Hallock,  for  appellants. 

S.  J.  Warren,  Aset.  Dist.  Atty.,  for  the  People. 

WARD,  J. — ^These  appeals  were  argued  together,  and  will  be 
considered  together.  The  case  of  the  appellant  Slattery  dis- 
closes no  error.  The  serious  question  which  arises  in  the  Kerns 
case  was  in  no  manner  presented  to  the  trial  court,  nor  does 
any  exception  from  that  appellant  bring  any  erroneous  ruling 
before  us.  The  practice  in  criminal  cases,  prior  to  our  present 
system  under  the  Code  of  Criminal  Procedure,  permitted  the 
joinder  of  a  count  for  larceny  with  a  count  for  receiving  stolen 
property,  knowing  it  to  be  stolen,  in  the  indictment.  People  v. 
Baker,  3  Hill,  159;  Hawker  v.  People,  75  K  Y.  490;  People  v. 
Bruno,  6  Parker,  Cr.  R.  664.  Under  our  present  system  the  in- 
dictment must  charge  but  one  crime.  Code  Cr.  Proc,  §  278. 
Grand  larceny  and  the  crime  of  receiving  stolen  goods,  knowing 
them  to  have  been  stolen,  are  separate,  distinct,  and  independ- 
ent offenses,  requiring  different  kinds  of  proof.  People  v. 
Brien,  53  Hun,  496;  6  N.  Y.  Supp.  198.  If  more  than  one  crime 
is  charged  in  the  indictment,  the  defendant  may  demur  to  the 
indictment  for  that  reason.  Code  Cr.  Proc,  §§  323,  331.  If  the 
ov^jection  is  not  taken  by  demurrer,  it  is  waived.  Id.,  §§  323, 
.331.  People  v.  McCarthy,  110  N.  Y.  309;  18  N.  E.  128;  People 
V.  Upton,  38  Hun,  107.  Upon  the  trial,  however,  if  there  is 
no  evidence  to  support  one  or  more  of  the  counts  in  the  indict- 
ment, the  defendant  may  raise  that  question  by  a  motion  to 


Digitized  by  VjOOSIC 


PEOPLB  V.  SLATTERY.  881 

discharge  the  defendant  from  the  tsharge  contained  in  snch 
count,  or  move  the  court  tha/t  the  jury  be  charged  to  render  a 
verdict  of  no't  guilty  thereon.  Hhe  refusal  of  tlie  court  in  either 
cafie,  if  excepted  to,  may  be  reviewed  upon  appeal.  The  excep- 
tion of  the  defendant  Kerns  upon  the  close  of  the  defendant's 
evidence,  above  referred  to,  presents  a  serious  question  for  our 
•consideration. 

Grand  larceny  in  the  eecond  degree  is  puniaihable,  by  section 
534  of  the  Penal  Ck>de,  by  imprisonment  for  a  term  not  exceed- 
ing five  years.    By  section  660  of  the  same  Code: 

"A  person,  who  buys  or  receives  any  stolen  property,  or  any 
property  which  has  been  wrongfully  appropriated  in  such  a 
manner  as  to  constitute  larceny  •  •  •  knowing  the  same 
to  have  been  stolen,  *  *  •  is  punishable,  by  imprisonment 
in  a  state  prison  for  not  more  than  five  years,  or  in  a  county  jail 
for  not  more  than  six  months,  or  by  a-fine  of  not  more  than  two 
hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment." 

Therefore  the  crime  of  receiving  stolen  property,  under  the 
Penal  Oode,  may  be  punishable  in  a  different  manner  from  that 
of  larceny  in  the  second  degree,  and  with  a  greater  punishment. 
While  the  appeal  is  from  the  judgment  and  order  denying  the 
new  trial,  the  object  really  sought  by  the  appeal  is  to  relieve 
the  appellant  from  the  oonsequences  of  the  conviction,  and  the 
sentence  imposed  thereupon.  Had  the  motion  of  the  defendant 
Kerns  been  granted,  and  he  had  still  been  convicted  upon  the 
first  count  of  the  indictment,  he  was  liable  to  be  imprisoned 
not  exceeding  five  years.  While  it  is  not  stated  in  the  record 
that  he  was  convicted  upon  the  first  count  in  the  indictment, 
and  not  upon  the  second,  we  are  able  to  say,  from  an  examina- 
tion of  the  record,  which  we  have  a  right  to  refer  to,  and  to  the 
whole  record,  that  as  there  was  not  a  scintilla  of  evidence  point- 
ing to  the  guilt  of  the  defendant  under  the  second  count  of  the 
indictment,  and  as  there  was  evidence  which,  if  it  were  believed 
by  the  jury,  pointed  to  the  guilt  of  this  defendant  under  the  first 
count  of  the  indictment, — indeed,  pointing  to  the  higher  crime 
of  robbery, — he  must  have  been  convicted  under  the  first  count 
of  the  indictment;  and  as  only  a  single  sentence  was  imposed. 
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euch  as  'Oomee  within  the  scope  of  a  conyictkm  upon  the  first 
county  we  are  unable  to  see  how  the  defendant  Kerns  has  been 
prejudiced  by  the  failure  of  the  trial  court  to  grant  this  motion 
to  which  we  have  referred,  and  in  terms  eliminate  the  charge 
under  the  second  count  of  the  indictment  from  the  considera- 
tion of  the  jury. 

The  purpose  and  spirit  of  our  news  system  of  criminal  procedure 
seems  to  be  that  the  court,  at  every  ertage  of  criminal  trials, 
and  upon  appeal,  must  disregard  technical  errors  and  defects, 
and  much  of  the  strictness  of  the  old  practice  has  been  dis- 
tinctly discountenanced;  and  the  appellate  courts  are  directed, 
by  section  542  of  the  Code  of  Criminal  Procedure,  that  thej 
"must  give  judgment  without  regard  to  technical  errors  or  de- 
fects, or  to  exceptions  which  do  not  affect  the  substantial  rights 
of  the  parties."  This  statute  goes  beyond  mere  technical  errors 
and  defects,  such  as  were  cured  by  the  statute  of  jeofailee  (2 
Rev.  St.,  p.  728,  §  52).  It  commands  the  court  not  to  reverse  a 
conviction  unless  the  substantial  rights  of  the  defendant  are 
infringed.  In  People  v.  Budd,  117  N.  Y.  1,  5,  6;  22  N.  E.  670, 
682,  we  have  an  authority  for  the  view  here  taken.  The  de- 
fendant was  indicted  under  chapter  581  of  the  Laws  of  1888, 
fixing  the  maximum  charge  for  elevating  grain,  etc.,  and  mak- 
ing violations  of  the  act  misdemeanors.  The  indictment  con- 
tained two  counts.  The  first  charge  the  violation  of  the  pro- 
visions of  this  act,  in  exacting  a  greater  amount  than  the  stat- 
ute permitted  for  elevating  the  grain,  and  the  other  count  was 
for  exacting  more  than  the  actual  cost  of  shoveling  the  grain* 
The  charge  contained  in  the  first  count  was  proved,  but,  as  to 
the  alleged  overcharge  for  shoveling,  it  was  not  proved.  The 
defendant  objected  to  the  submission  to  the  jury  of  the  question 
of  the  overcharge  under  the  second  count.  The  trial  judge 
overruled  this  objection,  and  submitted  the  case  to  the  jury 
in  both  aspects,  who  found  a  general  verdict  of  guilty,  and 
tthereupon  the.court  imposed  a  fine  of  |250  upon  the  defendant, 
as  a  single  sentence.  The  court  says  at  page  6, 117  N.  Y.,  and 
page  671,  22  N.  E.: 

"The  verdict  of  guilty  was  followed  by  the  infliction  of  the 
lowest  penalty  for  a  single  offense.    The  verdict  and  sentence 
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were  ju«rtifl«»d,  without  confidderlng  wbethcr  an  offense  'had 
been  made  out  under  the  aecond  allegation  in  the  indiotment. 
No  question  as  to  the  form  of  the  indit^tment  wa«  made.  The 
jointler  of  several  distinct  misdemeanors  in  the  same  indict- 
ment is  not  a  eaufie  for  the  reversal  of  a  judgment^  where  there 
is  a  general  verdict,  and  the  sentence  is  single,  and  is  appropri- 
ate to  either  of  the  counts  upon  which  the  conviction  was  had. 
Polinsky  v.  People,  73  N.  Y.  65.  Even  if  the  alleged  overcharge 
for  shoveling  wds  not  made  out,  the  verdict  and  sentence  are 
supported  by  the  findings  of  the  jury  on  the  other  branch  of 
the  case,  and  the  refusal  of  the  judge  to  withdraw  from  the  jury 
the  consideration  of  the  question  whether  there  was  an  over- 
charge for  shoveling  did  not  prejudice  the  defendant." 

The  same  argument  could  have  been  made  in  that  case  which 
was  made  in  the  case  at  bar  by  the  learned  counsel  for  the  ap- 
pellant,— that  as  the  court  refused  to  eliminate  the  second 
count  from  the  consideration  of  the  jury,  and  as  the  jury  found 
a  general  verdict,  it  is  impossible  to  say  upon  which  count  the 
conviction  occurred.  The  jury  may  have  disbelieved  the  peo- 
ple's evidence  under  the  first  count,  but  reached  the  conclusion 
that  in  some  manner  the  defendants  had  gotten  hold  of  the 
money  that  had  been  stolen  by  others  from  the  pereon  of  the 
complainant.  Observe  that  in  the  Budd  Case  the  court  of  ap- 
peals looked  into  the  record  to  see  whether  there  was  any  evi- 
dence upon  which  a  conviction  could  be  reached  by  the  jury 
upon  the  second  count  in  the  indictment  with  a  view  of  deter- 
mining the  ground  upon  which  the  jury  acted;  and  the  court 
calls  to  its  aid,  also,  in  determining  the  question  whether  the 
defendant  had  been  prejudiced  in  the  disposition  of  the  case, 
the  single  seatence  imposed,  which  was  a  sentence  appropriafte 
to  either  count  in  the  indictment  In  Polinsky  v.  People,  7.3 
N.  Y.  65,  there  was  a  joinder  of  several  oflFenses  in  the  indict- 
ment, concerning  the  exposing  for  sale  of  adulterated  milk, 
and  the  bringing  of  such  milk  into  the  dty  of  New  York  for 
sale.  They  were  distinct  offenses.  There  was  a  plea  of  guilty, 
and  the  single  sentence  was  imposed^  which  was  permissible 
nnder  any  of  the  counts  of  the  indictment.  The  court  sustain 
the  sentence,  and  say  at  page  69: 
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"The  joinder  of  fleveral  misdemeaxiors  in  the  same  indictment 
is  not  a  caose  for  the  reversal  of  the  judgment  on  writ  of  errar, 
when  the  sentence  is  single,  «^ad  is  appropriate  to  either  of  the 
counts  upon  which  the  conYiction  was<had;"  citing  Kane  y. 
People,  8  Wend.  203;  People  v.  Rynders,  12  id.  425;  People  v. 
Cofltello,  1  Denio,  83;  People  v.  Baker,  3  Hill,  159;  People  v. 
Lisoomb,  60  N.  Y.  559. 

In  People  v.  Dunn,  90  N.  Y.  104, 107,  the  indictment  contained 
five  counts, — t^e  first  three  charging  one  kind  of  misdemeanor; 
the  lafft  two  charging  another,  of  a  different  character,  and  pun- 
ishable differently.  In  that  case  the  court  queried  whether 
the  prisoner  had  the  right  to  put  the  prosecution  to  his  election, 
or  require  the  jury  to  convict  only  on  one  of  the  misdemeanors, 
but  as  that  had  not  been  done  the  question  could  not  be  raised 
upon  appeal,  or  by  objeotion  to  the  evidenee  at  the  trial ;  citmg 
Hawker  v.  People,  supra.  This  case  is  certainly  conclusive 
upon  the  appeal  of  the  defendant  Slattery. 

It  is  true  that  the  offenses  joined  in  the  indictment  in  the 
case  at  bar,  were  not  misdemeanors,  but  felonies;  but  under  our 
former  criminal  practice,  and  ait  common  law,  distinct  felonies 
of  the  same  degree,  charged  against  the  same  defendant,  could 
be  joined  in  the  same  indictmerut,  subject  to  the  power  of  the 
court  to  direct  the  prosecutor  to  elect  upon  which  count  he 
would  proceed  to  try  the  defendant,  or  to  direct  that  a  nolle 
prosequi  be  entered  as  to  all  but  one  of  the  counts,  which  was 
frequently  done,  as  the  joinder  of  distinct  felonies  tended  to 
confound  the  prisoner  in  his  defense,  confuse  the  jury,  and 
abridge  the  defendant's  right  of  challenge  of  the  trial  jurors. 
1  Barb.  Cr.  Law  (3d  Ed.),  714;  2  Hale,  P.  C.  173;  2  Leach, 
Crown  Cas.,  1103;  Archb.  Or.  Proc.  (Pom.  Notes),  292,  and 
notes;  People  v,  Rynders,  12  Wend.  425;  and  Kane  v.  People, 
8  id.  203.  Now,  as  we  have  seen,  under  our  Code  of  Criminal 
Procedure,  if  more  than  one  felony  is  united  in  the  same  indict- 
ment the  defendant's  only  remedy  is  by  demurrer;  and  if  this 
right  is  waived  by  failing  to  demur  it  is  an  open  question 
whether  the  court  Ms  the  right,  as  under  the  old  practice,  to 
compel  an  election,  or  dismiss  all  but  one  count  of  the  indict- 
ment.   No  reason  is  perceived  why,  under  our  present  system, 
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whcn'e  Ihe  right  to  Qhallenge  the  jupops  i«  given  to  a  defendant, 
whether  upon  a  trial  for  a  misdemeanor  or  a  felony  (the  number 
of  challenges  being  only  regulated  by  the  gravity  of  the  offense 
with  which  the  defendant  is  charged),  the  principle  applied  in 
cases  of  misdemeanors  in  the  authorities  above  cited  does  not 
apply  to  felonies.  Rapallo,  J.,  say-s  in  People  v.  Liscomb,  60 
]N.  Y.  600,  that  the  doctrine  in  England  at  one  time  was  that 
the  prifsoner  could  not  be  tried  for  various,  distinct  felonies, 
because  it  would  tend  to  embarrass  him  in  his  defense,  confound 
the  jury  and  the  prisonier,  and  prejudice  him  in  his  challenges 
of  the  jury, — the  law  of  England  allowing  to  the  prisoner  a  cer- 
tain number  of  peremptory  challenges  in  cases  of  felony, — but 
that  the  objection  to  the  joinder  of  several  offenses  in  one  in- 
dictment does  not  exist  in  cases  of  misdemeanors,  because  in 
those  cases,  by  the  law  of  England,  the  prisoner  has  no  right  of 
peremptory  challenge.    And  Judge  Rapallo  adds: 

"It  is  not  easy  to  perceive  why  uniting  several  charges  of 
different  offenses  in  the  same  indictment  is  not  as  likely  to  em- 
barrass the  prisoner  in  his  defense,  and  confound  him  and  the 
jury,  in  oases  of  misdemeanors  as  in  cases  of  felony;  but  per- 
haps the  English  judges,  in  view  of  the  entire  control  which 
they  could,  in  general,  exercise  over  the  conduct  of  the  trial, 
and  the  amount  of  punishment  to  be  inflicted  in  the  case  of  mis- 
demeanors, considered  that  it  was  in  their  power  to  adjust  any 
diflBculties  that  might  arise  in  that  class  of  cases,  where  they 
could  not  exercise  like  powers  in  cases  of  felony,  where  the 
punishment  was  prescribed  by  law." 

And  this  reason  is  an  excellent  one  for  the  difference,  because 
at  the  time  this  rule  obtained  in  England  the  punis'hment  for 
misdemeanors  was  in  the  discretion  of  the  court.  It  will  be 
seen,  therefore,  that  the  reason  for  the  English  distinction  be- 
tween felonies  and  misdemeanors,  to  which  we  have  referred, 
does  not  exist  in  this  country;  and,  as  Judge  Rapallo  says,  no 
reason  exists,  so  far  as  the  rights  of  the  prisoner  are  concerned, 
whether  the  joinder  of  different  offenses  in  one  indictment, 
and  their  trial  in  one  proceeding,  are  felonies  or  misdemeanors. 
In  People  v.  McGeery,  6  Parker,  Or.  R.  653,  in  1863,  the  Monroe 
general  term  held  that  on  a  general  verdict  of  guilty  upon  the 
Vol.  XI--49 
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trial  of  an  indictment  wliich  -contain-ed  counts  for  burglary, 
larcenj,  and  for  receiving  fi^tolen  property  knowing  it  to  have 
been  stolen,  the  defendant  was  properly  sentenced  for  the  high- 
est crime  charged  in  the  indictment;  and  the  same  general 
term,  in  People  v.  Bruno,  id.  657,  where  an  indictment  oontaine<l 
two  counts, — one  for  larceny,  and  the  other  for  receiving  stoleii 
property  knowing  it  to  have  been  stolen, — and  the  jury  found  a 
general  verdict  of  guilty,  and  it  appeared  that  both  counts  re- 
lated to  the  same  transaction,  held  that  there  was  no  ground  for 
sustaining  a  motion  in  arrest  of  judgment,  but  the  judgment 
should  be  given  for  the  highest  grade  of  offense.  In  the  last 
case  the  prisoner's  counsel  moved  the  trial  court  in  arrest  of 
judgment  on  the  ground  that  the  indictment  contained  two 
counts,— one  for  larceny,  and  the  other  for  receiving  stolen  prop- 
erty, knowing  it  to  have  been  stolen, — and,  the  jury  having^ 
found  the  general  verdict  of  guilty,  it  is  impossible  (it  was- 
urged)  for  the  court,  without  an  arbitrary  selection,  to  deter- 
•  mine  the  proper  judgment  to  be  pronounced.  Very  much  the 
same  point  as  is  made  here  in  the  Kerns  case.  That  poimt,  how- 
ever, was  overruled  by  the  appellate  court,  and  the  conviction 
aflfirmed.  It  is  impossible  for  us  to  see,  from  the  record  before 
us,  wherein  the  defendant  Kerns  was  prejudiced  by  the  pro- 
ceedings of  the  trial  court  that  we  have  considered.  That  be- 
ing so,  our  manifest  duty  is  to  affirm  his  conviction. 

The  judgment  and  order  of  the  court  of  sessions  of  Monroe- 
county  in  the  case  of  the  appellant  Michael  Slattery,  and  also 
in  the  case  of  Edward  Kerns,  should  be  affirmed. 

All  concur. 

NOTE  OX  "TECHNICAL  ERRORS  AND  DEFECTS." 

Appellate  court  must  disreg'ard  mere  technical  errors  or  defects,  not 
affecting  the  substantial  rights  of  the  defendant.  People  v.  Dimick 
107  N.  Y.  13,  34;  11  S.  R.  739;  People  v.  Osterhout,  34  Hun,  261;  8  N.  Y, 
Cr.  445;  20  W.D.  294;  People  v.  McQuade,  110  N.  Y.  284;  18  S.  K.  288; 
21  Abb.N.  C.  436;  6  N.  Y.  Cr.  36;  1  Supp.  160;  People  v.  Meyers,  7  S.  R- 
221:  5  N.Y.  Cr.  125;  Millett  v.  People,  27  Hun,  469,  471;  People  v. 
Kelly,  31  id.  226;  2  N.  Y.  Cr.  21;  People  ▼.  Brown,  71  Hun,  601.;  55  S.  R. 
103, 108;  24  Supp.  1111;  People  y.  Derringer,  73  Hun,  203;  57  S.  K.  136,. 
141;  25  Supp.  1012;  People  v.  Mackinder,  80  Hun,  40;  61  S.  K.  528,  529; 
29  Supp.  842;    People  ex  rel.  Kenfield  r.  Lyon,  83  Hun,  303;    64  S.  R. 
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740;  31Supp.942;  People  v.  Burton,  77  Hun,  498;  60  S.  R.  540;  28  Bupp. 
1081;  People  v.  Stephenson,  71  S.  R.  649;  People  v.  Marvin,  79  Hun,  310; 
61  S.  R.  47,  48;   29  Supp.  381. 

If  it  prejudices  substantial  rights  of  defendant,  it  will  work  reversal. 
Id.;  People  v.  Wentworth,  4  N.  Y.  Cr.  214;  People  v.  Menken,  36  Hun, 
91;   3N.  Y.  Cr.  243. 

Following  non-prejudicial  technical  errors  have  been  disregarded  on 
appeal. 

In  reception  or  exclusion  of  evidence.    People  y.  Sharp,  5  N.  Y.  388. 

Where  defendant,  by  his  own  course  of  examination,  has  destroyed 
force  qf  objection.  People  ▼.  Buddensieck,  103  N.  Y.  500;  3  S.  R.  664; 
4  N.  Y.  Cr.  262. 

Where  charge  of  judge  is  mere  "impertinence,  or  an  abstract  opinion 
out  of  the  case,**  induced  by  defendant's  assertion,  but  founded  upon 
no  evidence.  People  v.  Johnson,  104  N.  Y.  213;  5  S.  R.  606;  6  N.  Y.  Cr. 
219. 

For  erroneous  ruling  upon  some  legal  proposition,  which  cannot  by 
any  possibility  work  harm.  People  v.  Wood,  126  N.  Y.  254;  36  S.  R. 
954. 

Where  no  substantial  right  of  defendant  is  affected.  People  v. 
Sweeney  36  S.  R.  77;    13  Supp.  25. 

For  admission  of  erroneous  evidence  where  fact  sought  to  be  proved 
by  it,  conclusively  appears  by  uncontradicted  testimony  of  other  wit- 
nesses.   People  V.  Burns,  2  N.  Y.  Cr.  427. 

For  exclusion  of  further  testimony  on  a  particular  subject,  where 
defendant  is  not  harmed  thereby.  People  v.  Brooks,  131  N.  Y.  327;  43 
S.  R.  297. 

For  admission  of  incompetent,  but  wholly  immaterial,  testimony. 
People  V.  Fanning,  131  N.  Y.  664;  43  S.  R.  775;  4  Silv.  (Ct.  App.),  135; 
8  N.  Y.  Cr.  369. 

Where  prosecution  does  more  than  it  is  obliged  to  do,  to  secure  the 
conviction  of  defendant,  when  latter  is  not  injured  by  such  action.  Peo- 
ple V.  Connor,  53  Hun,  352;   25  S.  R.  141;   6  Supp.  222. 

For  refusal  to  strike  out  evidence,  which  could  not  have  influenced 
the  verdict.  People  v.  Chacon,  102  N.  Y.  672;  1  S.  R.  386;  1  Silv.  (Ct. 
App.),  41;    4  N.  Y.  Cr.  173. 

For  error  in  requiring  defendant  to  answer,  on  his  cross-examination, 
questions  not  proper  nor  pertinent  to  the  issue,  if  not  productive  of  in- 
jury.   People  V.  Irving,  31  H'un,  616;   2  N.  Y.  Cr.  51. 

For  admission  of  evidence,  which  had  no  important  effect  upon  re- 
Kult  of  trial.  People  v.  Way  man,  128  N.  Y.  588;  38  S.  R.  754;  3  Silv. 
(Ct.  App.),  500. 

For  variance  between  indictment  and  proof,  which  was  "ot  called 
to  attention  of  court  on  trial,  nor  presented  by  exception.  People  v, 
Formosa,  131  N.  Y.  481. 
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'  For  variance  in  name  of  complainant,  which  does  not  affect  snbetan- 
tial  rights  of  defendant.    People  v.  Hagan,  37  S.  B.  661;    14  Supp.  233. 

For  error  in  overruling  challenge  of  juror  for  cause,  where,  after 
filling  the  panel,  it  appears  that  the  use  of  a  peremptory  challenge  did 
no  harm  to  defendant.  People  v.  Larubia,  140  N.  Y.  87;  55  S.  B.  457; 
a£F*g  53  id.  415. 

But  not,  where  appellate  court  cannot  say  that  admission  of  incom- 
petent evidence  was  not  prejudicial  to  defendant.  People  v.  Stoddard, 
45  S.  B.  916. 

Nor,  where  important  and  predominating  evidence  has  been  offered 
by  defendant,  and  ruled  out  on  objection  of  the  people,  under  f ormer*8 
exception.    People  v.  Wood,  126  N.  Y.  254;    36  S.  B.  954. 

Nor,  for  the  rejection  of  competent  material  evidence,  or  the  reception. 
of  incompetent  and  improper  evidence  which  is  hurtful  to  defendant 
and  to  which  an  exception  is  taken.    People  v.  Corey,  148  N.  Y.  476. 

Question  whether  erroneous  exclusion  of  a  single  juror  frofn  the  panel 
by  mistake  or  inadvertence,  where  no  injury  results  to  defendant,  may 
be  disregarded  under  section  542  of  Code  of  Criminal  Procedure,  was 
not  decided  in  People  v.  McQuade,  110  N.  Y.  284;  18  S.  B.  288;  21  Abb. 
N.  C.  449;    6  N.  Y.  Cr.  36. 

Assignments  of  error  are  to  be  considered  and  decided  in  view  of  the 
provisions  of  secUon  542  of  Code  of  Criminal  Procedure.  People  v. 
McQuade»  110  N.  Y.  284;   18  S.  B.  288;  21  Abb.  N.  C.  449;  6  N.  Y.  Gr.  36. 


January,  1897. 
PEOPLE  V.  HAREY  E.   VAUQHAN. 


Criminal  law — Motion  to  Bet  aaide  indictment. 

Section  671  of  the  Criminal  Code  is  suificient  to  warrant  an  appli- 
cation to  set  aside  the  indictment  upon  the  ground  that  the  evi- 
dence taken  before  the  grand  jury  was  insufficient,  even  though  it 
was  all  assumed  to  be  true,  to  warrant  the  finding  of  an  indictment 
and  putting  the  defendant  to  his  trial. 

Same — Indictment. 

An  indictment  without  evidence  or  upon  InsufRcient  evidence,  la 
invalid. 
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S.  Same. 

Where  there  is  no  act,  fact  or  declaration  by  defendant,  which  can 
be  said  to  be  criminal,  proven  before  the  grand  jury,  it  is  the  duty  of 
the  court  to  set  aside  the  indictment. 

4.  Same — Re«abmi8si<m. 

Where  the  district  attorney  strenuously  contends  that  the  defend- 
ant is  guilty  of  the  charge  against  him  and  claims  to  have  evidence  in  his 
possession  sufficient  to  warrant  the  belief  that  the  defendant  will 
be  convicted,  and  the  defendant  is  not  free  from  laches,  the  dis« 
missal  of  the  indictment  should  be  without  prejudice  to  a  resub- 
mission of  the  same  to  a  grand  jury  which  is  in  session. 

Foster  L.  Backus,  Dist.  Atty.  (Walter  0.  Miles  and  Henry  S. 
Davis,  of  counsel),  for  tbe  People. 

Friend,  House  &  Grossman  (Moses  H.  Grossman  and  Robert 
H.  Elder,  of  counsel),  for  defendant  Vaugban. 

Herbert  T.  Ketcham,  for  defendant  Holt. 

HURD,  J. — ^TMb  action  came  on  for  trial  but  the  district  at- 
torney pleaded  that  he  was  not  prepared  and  could  not  try  the 
same.  Thereupon,  the  defendant  Vaughan,  demanded  that  the 
indictment  be  dismissed  as  against  him  for  the  reason  that  this 
court  had,  in  the  month  of  December,  set  the  case  for  trial  per- 
emptorily for  January  4,  and  had  ordered  that,  in  the  event  that 
the  district  attorney  should  not  be  ready  to  proceed,  the  indict- 
ment should  be  dismissed.  On  the  argument  of  the  motion  the 
court  charged  that  it  would  be  an  injustice  to  the  people  to 
summarily  dismiss  the  indictment  and  it  ordered  a  short  delay; 
thereupon  the  defendants  claimed  that  as  a  condition  oif  such 
delay  they  should  be  allowed  to  withdraw  their  pleas  of  not 
guilty  and  either  demur  to  the  indictment  or  move  to  dismiss 
the  same  and  they  obtained  leave  to  do  so.  Thereupovi  a  mo- 
tion was  made  to  set  aside  the  indictment  upon  the  ground  that 
the  evidence  taken  before  the  grand  jury  was  insuflBciewt,  even 
if  it  were  all  assumed  to  be  true,  to  warrant  the  finding  of  an 
indictment,  and  putting  the  defendants  to  their  trial. 

At  the  threshold  of  the  inquiry  question  was  made  of  the 
power  of  the  court  to  set  aside  the  indictment  for  the  reasons 
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assigntted,  and  it  is  said  that,  as  section  313  of  the  Code  of  Crim- 
inal Procedure  confines  the  motion  to  the  two  grounds  speci- 
fied therein,  that  it  exclude®  the  power  for  any  other  rea^u-ns, 
and  the  case  of  the  People  v.  Petrie,  92  N.  Y.  128,  was  cited  as 
an  authority.  That  case  certainly  contains  language  which 
sustains  this  contention,  but  the  remark  of  Judge  Andrews  has 
been  so  often  criticised  and  distinguished  as  obiter  as  to  lead 
to  very  serious  doubt,  as  to  whether,  if  the  question  were  pre- 
sented as  it  is  in  this  case,  the  section  quoted  would  be  held  to 
exclude  the  ground  of  motion  presenited  now. 

However  it  may  be,  there  is  another  section,  section  671  of 
the  Criminal  Code,  providing  for  the  dismissal  of  an  indictment 
in  furtherance  of  justice,  and  this  section  has  been  held  suflS- 
cient  to  warran<t  suoh  an  application  as  this  by  a  defendant 
(People  V.  Brickner,  8  N.  Y.  Crim.  R.  221),  and  the  reasoning  in 
the  case  cited  is  so  clear  and  accords  so  well  with  justice  that  it 
ought  to  be  accepted  and  followed.  The  Criminal  Code,  sec- 
tion 258,  defines  the  quantum  of  evidence  required  to  find  an 
indictment,  and  an  indictment  without  evidence  or  upon  in- 
sufficient evidence  is  invalid.  People  v.  Brickner,  supra;  People 
V.  Clark,  8  Crim.  R.  178;  People  v.  Price,  6  id.  143. 

A  copy  of  the  minutes  of  the  grand  jury  was  submitted  upon 
the  argument;  a  most  careful  reading  of  the  minutes  convinces 
the  court  that  not  only  is  there  no  evidence  connecting  the  de- 
fendant with  the  crime  charged  in  the  indictment,  but  that 
there  is  no  evidence  at  all  of  any  crime  having  been  committed 
There  was  no  acJt,  fact  or  declaration  by  either  defendants 
which  could  be  said  to  be  criminal  proven  before  the  grand  jury. 
It  is,  therefore,  the  duty  of  the  court  to  set  aside  the  indict- 
ment. 

The  district  attorney  strenuously  contended  tha/t  the  de- 
fendants were  guilty  of  the  charge  against  them,  and  claimed 
to  have  evidence  in  his  possession  sufficient  to  warrant  a  be- 
lief that  the  defendants  would  be  convidted.  The  charge  was 
that  of  "presenting  false  proof  of  loss,  in  support  of  claim  upon 
policy  of  Insurance."  Penal  Code,  §  579.  The  district  attorney 
is  the  legal  adviser  of  the  county  and  credit  must  be  given  to 
his  assertion.    Public  policy  would  dictate  that  he  should  not 
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disclose  the  evidence  in  his  possession,  and  however  defective 
the  procedure  in  this  case  may  have  been,  it  would  be  a  public 
calamity  and  misfortune  that  the  defendants,  if  guilty,  srhould 
-escape  punishment  upon  a  defect  in  the  proof  before  the  grand 
jury.  It  must  be  borne  in  mind,  too,  that  this  indictment  has 
been  pending  for  nearly  eight  miontha,  and  that  this  is  the  first 
time  that  the  sufficiency  of  the  evidence  before  the  grand  jury 
has  been  challenged,  notwithstanding  the  fact  that  a  motion 
for  an  inspection  would  have  put  the  defendants  in  possession 
of  the  evidence,  months  ago.  It  cann«ot  be  said,  I  think,  that  the 
defendants  are  free  from  laches.  Considering,  therefore,  the 
lateness  of  the  application  and  the  seriousness  of  the  charge 
against  the  defendants,  the  dismissal  of  the  indictment  is  with- 
out prejudice  to  a  submission  of  the  case  to  the  grand  jury  now 
in  session.  An  entry  will  be  made  upon  the  minutes  accord- 
ingly. 


July,  1895. 

PEOPLE  V.  ROBERT  FITZSIMMONS. 

(69  S.  R.  191.) 

1.  Prize  fight — Question  for  jury. 

Upon  the  trial  of  an  indictment  for  manslangliter  for  occasioning^ 
a  death  at  a  sparring*  exhibition,  question  whether  the  exhibition 
was  within  the  provisions  of  section  458  of  the  Penal  Code,  is  for 
the  jury. 

2.  Same — Commission  of  misdemeanor. 

If  the  defendant  was,  at  the  time  of  the  act  which  caused  the 
homicide,  engag-ed  in  the  commission,  or  attempted  commission, 
of  a  misdemeanor,  he  is  guilty  of  the  homicide. 

8.  Same. 

Parties  cannot  unlawfully  engage  In  a  sparring  exhibition  with 
the  idea  that  the  result  may  terminate  in  the  serious  injury  of  one 
of  them. 
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4.  Same. 

But,  if  the  rules  of  the  exhibition  and  its  practices  are  reason- 
able, or  consented  to  by  both  parties  and  are  not  likely  to  produoe 
serious  injury  or  to  end  life,  then,  if,  as  a  result  of  the  game,  an 
accident  happens,  it  is  excusable  homicide. 

5.  Same — Inteni:. 

It  is  not  necessary  that  a  person,  who  commits  a  homicide  while 
engaged  in  committing  a  misdemeanor,  intends  to  violate  the  law^ 
though  he  must  have  an  intent  to  commit  the  act  which  constitutea 
the  misdemeanor. 

Robert  Fitzsimmonfl  was  indicted  for  manslaughter  in  the 
first  degree  in  causing  the  death  of  one  Biordan  in  a  sparring 
match. 

GHhe  defendant,  a  professional  pugilist,  and  one  Biordan,. 
who  was  known  as  his  sparring  partner,  were  advertised  on 
November  16,  1894,  to  give  a  sparring  exhibition  at  the  Grand 
Opera  House,  Syracuse,  N.  Y.  After  some  preliminary  exhibi- 
tions by  other  persons,  the  defendant  and  Biordan  appeared 
upon  the  stage  and  began  to  spar.  At  first  Biordan,  in  the  lan- 
guage of  the  ring,  "forced  the  fighting,"  the  defendant  seem- 
ingly acting  upon  the  defensive.  After  sparring  thirty  or  thirty- 
five  seconds,  the  defendant  struck  Biordan,  upon  the  side  of  the 
jaw,  face,  and  chin,  a  blow,  the  force  of  which  was  described  by 
the  witnesses  for  tJie  people  and  the  defendant  as  apparently 
being,  in  the  opinion  of  some  witnesses,  a  light  tap,  and  not 
described  by  any  in  terms  as  being  a  blow  of  great  severity. 
But,  according  to  the  witnesses  for  the  people,  upon  being 
struck  Biordan's  head  and  body  straightened  up;  he  then  made 
an  effort  to  put  up  his  arms  in  position  to  guard  and  strike; 
and  then  gradually  sank  to  the  floor,  like  a  person  lying  down. 
He  was  then  taken  off  the  stage,  and  did  not  recover  conscious- 
ness, and  died  five  hours  thereafter.  The  autopsy  performed 
the  following  morning  revealed  a  large  blood  clot  under  the 
dura  mater,  in  the  right  hemisphere  of  the  cerebrum,  of  four 
ounces  in  weight,  and  several  small  clots  in  the  left  hemisphere 
of  the  cerebellum;  and  it  was  claimed  by  the  witnesses  for  the 
people  that  the  right  erus  cerebri  was  larcerated.  The  defend- 
ant denied  that  the  homicide  was  caused  by  the  blow,  but  claim- 
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ed  that  the  conditions  revealed  upon  the  autopey  were  caused 
by  cerebral  hemorrhage  occasiooied  by  the  degenerated  condi- 
tion of  the  arteries  in  the  brain,  in  connection  with  the  hyper- 
trophied  condition  of  the  heart;  and  atoo  that  this  condition 
was  aggravated  by  a  diseased  condition  of  tihe  deceased  in 
other  respects. 

Benj.  J.  Shore,  Di«t.  Atty.,  and  Jay  B.  Kline,  Asst.  Dist. 
Atty.,  for  the  People. 

Frederick  B.  Hou^  Ohas.  E.  Ide,  John  McLennan,  and  Louis 
L.  Waters,  for  defendant. 

RCSS,  J.  (charging  jury). — I  desire  first,  gentlemen,  to  con- 
gratulate you  upon  the  apparent  approaching  close  of  this  case. 
It  has  been  one  of  great  strain  upon  you,  great  inconvenience 
to  you,  as  well  as  great  strain  upon  the  eminenlt  gentlemen  who 
have  represented  the  people  and  the  defense;  and  we  all  are 
glad,  I  am  sure,  that  you  are  at  the  apparent  nearing  of  the  de- 
termination. I  also  may  €rtate,  gentlemen,  that  you  are  to  be 
congratulated,  and  it  is  to  be  commended,  upon  your  selection. 
Out  of  150  names  drawn  from  the  body  of  the  coun<ty  of  Onon- 
daga, you  are  the  gentlemen  only  who  have  passed  the  ordeal  of 
the  examination,  and  have  been  selected  to  stand,  impartially 
and  honestly,  between  the  people  of  the  state  of  New  York  and 
this  defendant, — ^not  because  of  your  superior  intelligence  over 
:  that  of  your  fellows,  but  because  it  appeared  to  the  eminent  and 
watchful  counsel  upon  either  side  that,  If  your  answers  were 
truthful,  you  presented  nearer  a  judicial,  fair,  and  unbiased 
frame  of  mind,  representative  of  the  truth,  and  of  making  fair^ 
logical  deductions  from  the  evidence  which  should  be  presenit- 
ed  to  you.  You,  gentlemen,  in  this  matter  are  to  be  the  sole 
judges  of  the  facts,  uninfluenced  by  any  thought  which  you  may 
have  of  any  opinion  which  the  court  may  entertain;  but  it  is 
your  sworn  duty,  when  you  have  ascertained  these  facts,  fairly 
deducible  from  the  evidence,  to  apply  such  deductions  fear- 
lessly, whatever  may  be  the  result.  If  I,  gentlemen,  erroneous- 
ly state  to  you  the  law,  the  appellate  courts  will  speedily  and 
certainly  correct  such  error;  but  if  you  err, — if  you  make  a  mis- 
VoL.  Xl-50 
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take  in  your  decieion,  the  people  of  the  county  of  Onondaga 
and  the  defendant  at  this  bar  are  practically  helpless.  In  this 
matter,  gentlemen,  the  etate"  of  New  York  has  no  revenges  to 
perpetrate.  In  this  matter,  gentlemen,  Fitzsimmons  has  noth- 
ing fairly  to  present  to  you  extraneous  to  this  case,  excepting 
such  prefefentation  as  is  deducible  from  the  evidence.  The  law 
has  thrown  around  the  person  of  a  defendant  oharged  with 
crime  many  safeguards,  in<jluding,  witih  others,  the  presumption 
of  innocence, — ^that  his  guilt  muet  be  established  beyond  a  rea- 
sonable doubt;  and,  when  the  facts  are  aBoertained  by  you,  if 
there  exists  suoh  doubt, — ^if  the  evidence  fails  to  overthrow 
such  presumption  of  innocence, — you  will  acquit;  but,  if  they 
point  with  certainty,  subject  to  those  rules  wihidh  I  have  and 
shall  lay  down  for  your  guidance,  to  his  guilt,  you  will  as  fear- 
lessly find  that  fact. 

Gentlemen,  I  incorporate  as  a  part  of  my  ciharge  a  direction 
to  you,  that  you  may  understand,  at  the  outset  in  this  important 
matter,  your  position,  from  the  charge  of  the  eminent  criminal 
lawyer  and  jutrtice,  Mr.  Becorder  Smythe,  in  a  recent  import- 
ant case.    The  judge  uses  the  following  language: 

**Let  us  look  for  a  moment  and  see  how  humane  the  criminal 
law  is.  At  times  it  is  very  much  misrepreeented  by  people  wiho 
do  not  understand  it.  This  defendant,  like  all  others  occupy- 
ing the  position  he  does,  or  even  when  oharged  with  the  com- 
mission of  the  lowesit  grade  of  crime  known  to  the  law,  is  en- 
titled to  have  his  guilt  established  to  the  satisfaction  of  a 
jury,  of  his  own  selection,  practically,  by  what  the  jury  shall 
esteem  to  be  competent  evidence,  satisfactory  to  them,  and 
which  establishes  his  guilt  beyond  every  reasonable  doubt, — 
not  every  imaginary  doubt,  not  every  unsubstantial  doubt,  but 
beyond  every  reasonable  doubt.  Twelve  men  must  agree  be- 
fore a  verdict  can  be  rendered,  either  againet  him  or  in  his  fa- 
vor. He  is  entitled  to  the  benefit  of  the  presumption,  which 
the  law  extends  to  him,  and  to  every  other  man  charged  with 
crime,  that  he  is  a  man  of  good  character,  and  that  he  is  inno- 
cent of  the  charge  preferred  against  him.  The  latter  presump- 
tion continues  to  exist  from  the  commencement  of  the  case 
down  to  the  time  you  render  a  verdiot  against  him,  if  you  should 
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render  such  a  verdict.  That  presumption  muet  be  overcome 
by  the  prosecution  by  such  evidence  as  will  convince  your  minds 
of  his  guilt  beyond  a  reasonable  doubt.  ♦  ♦  ♦  With  so 
many  safeguards,  and  there  are  many  others  surrounding  this 
man,  surely,  where  he  has  had  all  the  advantages  and  beneftts 
which  the  law  give©  him,  if  the  evideooe  in  the  oaae  satisfies  a 
jury  of  his  guilt,  there  should  be  no  hesitation  on  their  part  to 
»ay  so;  if  it  fails  to  satisfy  them  beyond  a  reasonable  doubt,  or 
if  they  entertain  a  reasonable  doubt  of  his  guilt,  the  law  says 
they  must  acquit." 

Now,  gentlemen,  this  outlines,  in  the  beginning,  the  position 
w^hiich  you  occupy,  between  the  people  and  this  prisoner.  You 
j  will  remem'ber  tlie  occurrence  on  the  night  in  question,  ae  it 
has  been  related  to  you, — ^the  facts  thait  occurred  in  the  opera 
bouse:  That  the  deceased,  Riordan,  came  to  the  opera  hou«e  a 
little  before  ten;  that,  a  few  hours  afterwards,  he  was  taken 
from  there  in  a  dying  condition,  and,  subsequently  in  the  morn- 
ing, died.  You  have  beard  the  description  of  those  who  were 
present  as  to  what  occurred  upon  the  autopsy.  Now,  the  claim 
of  the  people,  gentlemen,  in  brief,  i«  that  this  man  Riordan's 
death  was  caused  by  a  blow  struck  by  the  defendant, — struck 
while  engaged  in  a  oomtenrtion,  or  fight,  as  I  shall  define  it  fur- 
ther on;  or  struck  while  engaged  in  the  commission  of  an  as- 
sault and  battery,  as  I  shall  define  it;  or  without  due  regard 
and  circumspection,  if  you  should  find  that  the  acts  were  law- 
ful; that  the  immediate  cause  or  the  necessary  cause  of  this  homi- 
cide was  the  acts  of  the  defendant ;  that  the  ultimate  or  ordinary  or 
probable  consequence  of  that  act  was  the  death  of  Riordan; 
thait  thait  act  was  perpetuated  with  such  criminal  intent  as  is 
necessary  under  the  statute  to  complete  the  crime  charged. 
The  contention  of  the  defendant  is  that  this  was  an  excusable 
homicide;  that  his  death  was  an  acciden>t  which  happened 
under  circumstances  which  I  shall  explain  to  you  soon,  defined 
as  an  excusable  homicide;  and  that  these  men  were  engaged 
in  a  lawful  encounter,  simply  a  contest  of  power  and  of  skill ; 
and  tha*  this  was  simply  one  of  the  circumstances  which  is 
liable  to  follow. 
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Now,  gentlemen,  it  will  become  your  duty  to  determine,  and 
it  is  akK>  my  duty  to  explain  to  you,  afl  beat  I  can,  the  meaninjr 
of  the  term  ^^manslaughter,"  and  define  ite  meaning  in  the  vari- 
ous degrees.  To  do  this,  gentlemen, — and  you  will  bear  with 
me, — ^is  not  tihe  work  of  a  moment.  I  idiall  have  to  arrive  at 
this,  to  make  it  Intelligent  to  you,  in  a  measure,  by  the  procesa 
of  elimination, — ^by  showing  to  you  what  it  doee  not  mean. 
The  crime  of  maiislaugbter  is  the  oldest  homicide  known  to  the 
law.  Early  in  the  English  statutes, — a  law  from  which  oar 
law  is  derived, — ^manslaughter  was  the  only  kind  of  homicide 
known;  and  it  was  not  uiwtil  the  reign  of  Henry  VIII.  that  dis- 
tinctions were  made.  And  the  first  distinction,  as  a  matter  of 
historical  interest,  was  removing  wihat  was  termed  the  benefit 
of  clergy  from  those  who  had  committed  a  homicide  wifth  pre- 
meditation and  malice  aforethougbt;  and  hei*e  was  the  first 
distinction  thajt  separates  the  inrtentional  from  the  uninten- 
tional. Now,  gentlemen,  in  view  of  the  source  of  our  law,  in 
view  of  the  sanctity  in  which  all  the  English  speaking  people 
view  human  life,  it  was  tihe  undoubted  intention  of  the  f  ramera 
of  the  present  Penal  Oode,  under  which  you  are  to  act,  to  in- 
clude somewhere  within  its  covers,  a  description  of  the  puniab- 
ment  of  every  crime  of  homicide  not  excusable  or  justified. 
Now,  gentlemen,  what  is  justifiable  homicide?  I  shall  speak 
of  this  very  briefly,  because  I  understand,  or  I  do  no*  under- 
stand that  it  is  seriously  contended,  or  contended  at  all,  that 
this  is  a  case  of  justifiable  homicide;  and  I  will  say  briefiy  that 
sections  204  and  205,  defining  justifiable  homicide,  define  oase» 
where  a  person  is  deprived  of  his  life  in  resisting  or  fleeing  from 
a  public  officer  in  the  admin istraition  of  justice;  that  section 
205  briefly,  and  in  a  general  way,  defines  those  cases  where  you 
are  acting  in  self-defense  of  your  person  or  proi)erty,  or  the 
property  of  persons  of  your  family.  Now,  gentlemen,  I  have 
hastily  indicated  to  you  what  justifiable  boanicide  is.  Now,  I 
want  to  call  your  attention  more  carefully  to  what  excusable 
homicide  is;  and  I  want  to  read  this  slowly  to  you,  and  I  intend, 
if  I  do  not  overlook  it,  to  read  it  to  you  again,  because  it  is 
within  the  five  lines  that  I  read  to  you  that  this  defendant  must 
find  the  antidote  for  the  position  in  which  he  is  in,  if  it  is  to  l>e 
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found;  and,  if  it  is  oooiitained  within  thia  seotion,  it  is  as  ample 
as  if  it  extended  from  one  cover  of  the  book  to  the  other: 

"Homicide  is  excusable  when  committed  by  accident  and 
misfortune  in  lawfully  correcting  a  child  or  servant  (of  course 
tha/t  is  not  thi«  case),  or  in  doing  any  other  lawful  act,  by  lawful 
means,  with  ordinary  caution  and  without  any  unlawful  in- 
tent."   Pem.  Code,  §  203. 

Gentlemen,  I  read  this  to  you  again,  leaving  out  the  matter  in 
regard  to  the  child: 

"Homicide  is  excusable  when  committed  by  accident  and 
misfortune,  in  doing  any  lawful  aot,  by  lawful  means,  with 
ordinary  caution  and  without  any  unlawful  iuftent.'* 

If  you  find,  gentlemen,  that  the  defendant's  acts  place  him 
within  the  protection  of  this  section,  acquit  him.  Eliminate 
from  this  any  of  the  elements  which  I  have  read, — ^in  doing 
any  lawful  a«ct,  using  lawful  means,  using  ordinary  caution, 
with  a  lawful  intenrf:, — eliminate  any  one  of  those  elements,  and 
that  section  no  longer  protects. 

I  have  shown  you,  gentlemen,  whajt  justifiable  homicide  is. 
I  have  commented  upon  what  excusable  homicide  is,  I  am  now 
going  to  define  to  you — ^because,  as  I  approach  the  definition 
of  manslaughter,  you  will  see  the  necessity  of  the  course — 
what  murder  in  the  firsrt  degree  is,  and  I  read: 

"Murder  in  the  first  degree  is  the  killing  of  a  human  being, 
unless  it  is  excusable  or  justifiable,  when  committed,  either 
from  a  deliberate  or  premedito/ted  design  to  effect  the  death  of 
the  person  killed,  or  another."  '' 

And  then  follows  a  definition  which  it  not  important  to  call 
your  attenrtlon  to,  except  by  way  of  explaining  why  I  omit  it. 
The  commission  of  the  act,  or  the  death  of  a  person  while  en- 
gaged in  the  commission  of,  or  attempted  commission  of,  a  fel- 
ony or  of  arson,  in  the  first  degree.  The  elemientary  principle 
or  cenitral  idea  of  murder  in  the  first  degree  is  an  intent  to  kill, 
— a  premeditation.  Now,  gentlemen,  I  define  to  you  from  this 
staitute  what  murder  in  the  second  degree  is:  Where  there  is 
an  intent  to  kill,  but  without  premeditation  and  deliberation. 
Now,  gentlemen,  I  have  defined  to  you  ju«tifiable  homicide,  ex- 
cusable homicide,  murder  in  the  firat  degree,  which  is  com- 
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mitted  with  intent  and  witili  premeditation^  mnrder  in  the  sec- 
ond degree,  which  i«  committed  with  intent,  but  without  pre- 
meditation. Now  I  am  in  position  to  define  to  you  what  man- 
slaughter is: 

'^Manslaughter,  in  a  case  other  than  one  of  those  specified  in 
sections  one  hundred  and  eighty-three,  one  hundred  and  eighty- 
four  and  one  hundred  and  eighty-five  (those  are  the  sections 
in  defining  murder  in  the  first  degree  and  second  degree,  and 
the  killing  of  a  person  while  engaged  in  a  duel),  in  a  case  other 
than  the  one  specified  in  those  sections,  homicide  not  justifiable 
or  excusable,  is  manslaughter."    Pen.  Ck>de,  §  188. 

So,  as  I  say,  going  back  to  the  origin  of  things,  gentlemen,  it 
was  the  intention  of  the  f  ramers  of  this  Code  to  provide  a  defini- 
tion and  a  punishment  for  every  kind  of  homicide  noft  excusa- 
ble or  justifiable;  and  every  kind  of  homicide  not  excusable 
or  justifiaible  which  is  not  murder  in  the  first  or  second  degree,, 
or  a  death  ensuing  while  engaged  in  a  duel,  is  manslaughter. 

Now,  gentlemen,  I  will  define  you  at  this  time  what  man- 
slaughter in  the  first  degree  is: 

Such  homicide  is  manslaughter  in  the  first  degree,  when  com- 
mitted without  a  design  to  effect  death  (the  moment  that  yon 
incorporate  into  the  person's  intention  a  design  to  effect  dearth, 
the  crime  no  longer  is  manslaughter,  but  is  murder  in  one  of 
its  degrees):  First,  by  a  person  engaged  in  committing  or  at- 
tempting to  commit  a  misdemeanor,  affeoting  the  penson  or 
property,  either  of  the  person  killed  or  of  another.  Second,  in 
the  heat  of  passion,  but  in  cruel  or  unusual  manner,  or  by- 
means  of  a  dangerous  weapon."    Pen.  Code,  §  189. 

The  last  clause  contemplates  a  case  where  the  prisoner  onr 
the  defendant  acts  in  the  heat  of  passion,  in  a  cruel  or  unusual 
maimer,  or  with  a  dangerous  weapon.  I  think  that  one  of  the 
requests  of  the  defendant  in  this  case  is  to  charge  the  evidence 
does  not  show  the  commission  of  manslaughter  in  the  heat  of 
pajssion,  or  homicide  in  the  heat  of  passion,  or  in  a  cruel  and 
unusual  manner  by  means  of  a  dangerous  weapon ;  and  I  so 
charge. 

Now,  gen/tlemen,  in  ascertaining  whether  this  defendant  wslb 
guilty  of  the  crime  of  manslaughter  in  the  first  degree,  you 
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muet  firet  saitisf  j  yourselves,  beyond  a  reasonable  doubt,  of  the 
fact  that  the  homicide — 'that  the  death  of  Riordan — was  caused 
by  the  aot  of  the  defendant.  If  you  find  that  as  an  ultimate  and 
probable  consequence,  giving  the  defendant  the  benefit  of 
every  reasonable  dJoubt  and  the  presumption  of  innocence,  then 
the  question  which  presents  itself  to  you  sharply  is  whether^ 
at  the  time  of  the  act  which  caused  this  homicide,  Fitzsimmons. 
waa  engaged  in  the  commission,  or  attempted  commission,  of  a. 
misdemeanor;  for,  if  he  was,  it  i®  your  duty  to  find  him  guilty ► 
Kow,  gentlemen,  this  depends  upon  the  answer  which  you  give 
to  two  inquiries:  First,  was  Fitzsimmons  ait  the  time  engaged 
in  a  contention,  or  fight,  within  the  meaning  of  the  statute?  If 
*  he  was,  and  if  his  acts  caused  his  death,  your  verdict  will  be 
guiky.  If  you  find  that  such  is  nort  the  fact,  then  you  will  ap- 
proach the  question  of  whether  he  was  engaged  in  the  commis- 
sion  of  an  assault  and  battery.  Now,  gentlemen,  with  refer- 
ence to  this  matter  of  whether  he  was  engaged  in  a  contention 
or  prize  fight,  section  458  of  the  Penal  Code  reads  as  follows: 

"A  person  who,  within  this  state,  engages  in,  instigates,  aids» 
encourages,  or  does  any  aot  to  further  a  contention  or  fight, 
without  weapons,  between  two  or  more  persons,  or  a  fight  com- 
monly called  a  ring  or  prize  fight,  either  within  or  without  the 
state  (and  then  foHows  in  regard  to  sending  a  challenge),  is 
guilty  of  a  misdemeanor." 

I  rei>eat  to  you  the  latter  part  of  the  section: 

"Or  does  any  act  to  further  a  contention  or  fight,  without 
weapons,  between  two  or  more  persons,  or  a  fight  commonly 
called  a  ring  or  prize  fight." 

This  statute  is  peculiar,  and  has  received  very  little,  if  any, 
judicial  construction,  as  I  understand  it.  And,  in  considering 
this  statute,  gentlemen,  and  applying  it  to  the  facts,  you  are 
not  to  be  governed  by  any  phraseology  of  the  prize  ring,  as  we 
understand  it  by  rumor;  but  you  are  to  be  governed  by  the 
same  rules  and  the  same  application  of  rules  or  interpretation 
of  rules  that  you  would  use  in  any  minor  transaction,  bearing^ 
in  mind  the  purpose  of  the  statute  itself.  We  know,  by  repu- 
tation, at  least  although  it  is  not  in  evidence,  what  ordinarily, 
in  the  minds  of  the  public,  constitutes  a  prize  fight.    It  is  for 
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you  to  gay  whether,  in  aging  the  wordfl  which  I  have  read, — 
'*a  coivtention  or  flgbt  without  weapons  between  two  or  more 
pperoonfs,  or  a  flg^t  oommonly  called  a  ring  or  prisse  ftg^t," — ^it 
was  the  reasonable  inte>ntion  of  the  framers  of  this  act  to  pro- 
vide again«t  the  occurrence  of  something  beyond  and  somethin  j^ 
else  besides  what  is  indicated  in  the  last  clause  that  I  have  read 
to  you,  or  whether  the  first  is  merely  explanatory  of  the  latter. 
Bearing  in  mind,  as  I  charge  yon,  geDtlemeti,  thsajt,  growing  out 
of  the  early  law  in  this  matter,  one  of  the  things  whicfti  was 
coQsidered  uniawfu'l  in  a  fighft  or  comtention — one  of  its  ele- 
mentary principles,  if  I  may  so  characterize  its  evils — ^was  the 
irathering  together  of  people,  and  the  tendency  to  create  a  dis- 
turbance and  a  breach  of  the  peace. 

Now,  gentlemen,  with  the  suggesti<xis,  it  is  for  you  to  say, 
fairly,  within  the  evidence,  what  occurred  there.  The  fact 
that  these  men  wore  gloves  or  the  fact  that  they  didn't  wear 
gloves,  the  fact  that  they  called  it  this  or  that,  does  not  govern 
you;  bu^  the  honeet,  plain  English  of  that  statute,  and  your 
sworn  duty  and  your  reason,  as  men  of  affairs. 

Now,  this  is  the  conrtention  of  the  defendant  in  this  regard : 
that  this  was  simply  a  trial  of  athletic  skill,  lawful  in  itself, 
and  ordinarily  not  tending  to  ha<rm.  It  is  fairly  to  be  inferred 
from  their  contention  (what  is  a  matter  of  common  knowledge) 
that  in  any  athletic  contefift,  exhibiting  powers  of  skill,  there  is 
necessarily  involved  an  element  of  danger.  Now,  geD4:lemen, 
if  you  should  find  thait  this  was  not  a  contention  or  fight,  within 
the  meaning  of  the  statute,  you  are  next  to  consider,  assuming, 
as  I  have  suggested  before,  that  you  find  that  the  homicide  was 
caused  by  the  act  of  the  defendant,  whether  the  defendant  was 
engaged  in  the  commission,  or  attempted  commission,  of  a  bat- 
tery upon  the  person  of  Rio»rdan.  An  assault  in  the  third  de- 
gree is  a  sort  of  general  description  of  other  assaults  not  in- 
cluded in  what  I  called  assaults  in  the  first  and  second  degrees; 
which,  In  brief,  defines  those  serious  assanlts  which  threaten 
or  attempt  the  taking  of  human  life,  but  unsuccessfully,  or 
which  attempt  doing  to  the  person  assaulted  grievous  bodily 
harm.  It  is  what  is  known  in  ordinary  parlance  as  an  assault 
and  battery.    Now,  genrtlemen,  if  you   find  this  homicide  is 
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traceable  directly  and  fairly  to  the  act  of  the  defendant,  and 
you  find  at  that  time,  within  the  definition  which  I  have  laid 
down  to  you,  that  he  was  engaged  in  the  commission  of  an  in- 
jury, or  an  assault  in  the  third  degi-ee,  it  will  be  your  duty  to 
find  him  guilty.  Now,  gentlemen,  this  depends  largely  upon 
the  fact  of  the  element  of  consent.  It  may  be  assumed  at  this 
point  that  Riordan  and  Fitzsimmons  mutually  agreed  to  engage 
wi'th  each  other  in  these  contests.  Now,  gentlemen,  consent 
is  sometimes  an  excuse  for  crime;  at  other  times  it  is  not.  It 
is  an  excuse  for  larceny,  unless  your  property  ia  obtained  by 
trick;  and  then  it  is  a  serious  question  whe'ther  you  consent. 
In  other  words,  a  prisoner  cannot  be  convicted  of  larceny  if 
you  consent  that  he  should  take  your  property.  It  is  a  neces- 
sary element  in  the  crime  of  rape,  unless  perpetrated  upon  the 
person  of  one  so  young  that  she  cannot,  in  the  eyes  of  tlhe  law, 
consenjt;  because  the  moment  that  you  have  the  consent  of  the 
female  it  ceases  to  be  rape.  But  there  are  other  crimes  to 
which  the  parties  eannot  oou'sent  to  their  oommission;  and, 
in  considering  this  question,  gentlemen,  as  applied  to  this  case, 
you  are  to  consider — First,  whether,  in  fact,  Eiordan  did  con- 
sent to  receive  such  a  blow,  if  one  was  given;  and,  second, 
whether  he  had  the  legal  right  to  so  consent  if,  in  fact,  he  did. 
Did  Riordan  consent  to  receive  whatever  was  in  store  for  him 
in  this  game,  if  it  was  a  game?  Di-d  he  take  his  chances,  what- 
ever might  be  the  consequences,  or  did  he  only  consent  to  such 
treatment,  to  such  consequences,  to  sudh  acts,  on  the  part  of 
defendant,  as  would  ordinarily  be  the  result  of  that  contention 
or  game?  Was  it  the  contenition  of  Fitzsimmons,  at  the  time 
this  blow  was  struck,  if  you  should  find  that  it  was  struck,  to 
strike  upon  the  person  of  Riordan  a  disabling  blow,  one  in- 
tended for  the  purpose  of  doing  him  injury  beyond  what  he 
reasonably  expected  or  consented  to  when  engaged  in  the  con- 
test ?  Now,  gentlemen,  assuming  that  you  should  find  this  fact 
with  the  defendant,  did  Riordan  have  the  right  to  consent  to 
have  his  life  taken,  or  to  have  this  injury  or  receive  this  blow? 
The  public  is  a  party  to  all  these  transactions,  and  it  has  an 
interest  which  the  parties  to  the  transaction  cannot  eliminate. 
Vol.  XI— 61 
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And  I  read  to  you,  gentlemen,  briefly,  from  an  article  on  this 
subject  of  ecHisenit : 

**In  some  cases  of  criminal  injury  to  individuals,  a  lack  of 
consent  of  the  individual  is  not  always  a  necesssary  element  of 
the  crime.  Homicide,  mayhem,  and  battery  may  be  committed,, 
though  the  individual  injured  consented  to  the  injury.  The 
reason  for  this  is  clear.  The  public  has  an  interest  in  the  per- 
sonal safety  of  its  citizens,  and  is  injured  where  the  safety  of 
any  individual  is  thr«itened,  whether  by  himself  or  another. 

•  *  *  A  game  which  involves  a  physical  struggle  may  be  a 
commendable  and  manly  sport,  or  it  may  be  an  illegal  contest. 

•  *  •  Tliis  depends  upon  whether  it  is  a  game  which  en- 
dangers life.  Thus,  in  the  prosecution  for  a  death  which  waa 
caused  accidently  in  placing  the  game  of  football,  it  was  left 
to  the  jury  to  say  whether  the  game  was  dangerous;  for,  if  80„ 
consent  on  the  part  of  the  players  to  submit  to  what  tihe  game 
had  in  store  for  them  would  not  protect  a  player  from  prosecu- 
tion." 

In  other  words,  gentlemen,  nine  men,  or  whatever  constitute* 
a  team  of  football,  cannot  lawfully  engage  in  a  contention  upon 
the  green  with  the  idea  that  the  result  may  terminate  in  the 
death  or  serious  injury  of  one-half  of  them;  but,  if  the  rules  of 
the  game  and  the  practices  of  the  game  are  reasonable,  are  con- 
sented to  by  ail.  engaged  are  not  likely  to  induce  serious  injury^ 
or  to  end  life,  if  theoi,  as  a  result  of  the  game,  an  accident  hap- 
pens, it  is  excusable  homicide. 

"No  rules  or  practice  of  any  game  whatever  can  make  that 
lawful  which  is  unlawful  by  the  law  of  the  land,  and  the  law  of 
the  land  says  you  shall  not  do  that  which  is  likely  to  cause  the 
death  of  another." 

Now,  gentlemen,  I  have  defined  to  you  what  constitutes  man- 
slaughter in  the  first  degree.  There  must,  first,  be  the  fact  of 
homicide;  there  must,  second  be  the  fact  that  you  find  that  the 
defendant  was  at  that  time  engaged  in  the  commission  either 
of  this  contention  or  of  an  assault  and  battery. 

Now,  gentlemen,  before  you  can  conviet  the  defendant  of  the 
crime  of  manslaughter,  there  is  another  element  almost  always 
presented,  and  an  important  element,  to  which  I  shall  now  call 
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your  attention;  and  that  is,  the  element  of  intent  It  iS  not 
necessary,  gentlemen,  that  the  defendant  intended  to  violate 
the  law.  The  law  presumes  that  every  person  knows  its  pro- 
visioois.  It  is  certainly  not  necessary  that  the  defendant  should 
have  antiioipated  the  consequences  of  his  aets,  if  he  committed 
them;  but  you  muert:  find  acQ  intent  to  do  the  unlawful  thing  in 
question, — ^the  ©pacific  act, — to  fight,  contrary  to  the  statute, 
to  commit  a  battery  on  Riordan;  that  is,  t^hat  there  was  intent 
not  to  violate  section  488,  section  458,  or  whatever  the  number 
was;  not  an  intent  to  oommiit  as  asiult  and  battery  with  the 
idea  that  he  knew  thiat  he  was  committing  it;  but  an  intent  to 
do  the  act  whidh  constituted  a  violation  of  those  provisions. 
Now,  gentlemen,  this  fjict  of  intent  is  proved  like  any  other 
fact  in  the  case.  You  may  infer  this  fact  from  other  facts  in 
the  case;  and  the  defendant  is  presumed,  as  has  been  suggested 
during  the  trial,  to  intend  the  ordinary  and  probable  conse- 
quences of  his  acts.  Upon  this  subject  I  shall  read  to  you, 
gentlemen,  and  incorporate  as  a  part  of  my  direction  to  you, 
from  the  opinion  of  the  late  Mr.  Justice  Ruger,  in  the  case  of 
People  V.  Conroy: 

"Wherever  intent  is  made  an  element  in  determining  the 
character  of  an  act,  it  is  in  accordance  with  our  general  obser- 
vation and  experience  to  infer  its  existence  by  reference  to  the 
laws  which  have  been  usually  and  generally  found  to  control 
human  conduct.  Indeed,  this  is  the  only  metliod  by  which  the 
intent  can  be  made  to  appear.  The  intent  is  the  secret  and 
silent  portion  of  the  mind  and  its  only  visible  physical  miani- 
festatiou  is  in  the  aocomplishraent  of  the  thing  determined 
upon.  The  individual  whose  intent  is  sought  to  be  ascertained 
may  remain  silent,  or  if  he  speaks  may  and  probably  will,  if  he 
ha®  crime  to  conceal,  speak  untruly;  and  thus  the  mind  is  com- 
pelled, from  the  necessity,  to  revert  to  the  actual  physical  mani- 
festations of  the  intent,  exhibited  by  tlhe  result  produced,  as  the 
safest,  if  not  the  only,  proof  of  the  fact  to  be  ascertained."  97 
N.  Y.  77. 

As  has  been  stated  elsewihere,  men  who  contemplate,  or  who 
have  perpetrated  a  crime,  do  not  proclaim,  as  a  rule,  their  guilt, 
or  their  criminal  intent.    Now,  I  desire,  gentlemen,  before  I 
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leave  this,  to  again  call  your  attention  that  you  are  to  find  this 
question  of  intenit,  if  it  is  to  be  found,  like  any  other  fact,  fairly 
inferable  from  the  other  facts  in  the  case,  and  from  all  the  evi- 
dence; and  it  is  an  intent,  not  directly,  gentlemen,  tlhat  Fitz- 
simmons  supposed  he  was  going  to  kill  Riordan  (for,  as  I  have 
suggested,  the  moment  you  find  that,  it  is  elevated  into  a  more 
heinous  crime),  not  that  he  intended  specifically  to  violate  this 
section  or  that  section  in  regard  to  the  assault  and  battery,  but 
did  he  initend  to  do  the  act  which  you  find,  if  you  do  find,  con- 
stituted a  violation  of  those  sections.  I  call  your  attention  iu 
this  connection,  as  it  seems  to  me  in  place  at  this  point,  to  two 
or  three  lines  from  the  opinion  of  the  court  in  the  case  of  People 
V.  Wiman,  in  which  the  follo^^dng  language  is  used: 

"It  is  undoubtedly  true  that,  in  order  to  constitute  a  crime, 
the  doing  of  the  act  prohibited,  with  the  intent  to  do  the  act  is 
suflBcient,  although  the  party  may  not  be  aware  of  the  fact  that 
he  is  transgressing  the  law."    32  N.  Y.  Supp.  1045. 

Now,  gentlemen,  if  it  appears  that  a  crime  has  been  com- 
mitted, and  you  should  not  be  satisfied  by  that  preponderan-ce 
of  evidence  satisfactory  to  your  minds  that  the  defendant  is 
guilty  of  manslaughter  in  the  first  degree,  under  the  definition 
which  I  have  given  you,  but  you  ahould  find  that  the  facts  con- 
stitute all  the  elements  of  an  assault  in  the  second  degree,  ot 
manslaughter  Ln  the  second  degree,  as  I  shall  define  them,  you 
have  the  right,  under  the  provisions  of  the  Code,  to  find  him 
guilty  of  manslaughter  in  the  second  degree;  but  you  are  not 
to  find  a  lower  degree,  unless  it  contains  in  itself — unless  the 
evidence  contains  in  itself — all  the  elements  necessary  to  con- 
stitute that  crime,  the  same  as  if  he  were  placed  upon  trial  for 
that  crime,  without  reference  to  the  one  with  which  he  is 
charged. 

Now,  gentlemen,  manslaughter  in  the  second  degree  is  de- 
fined as  follows: 

"Such  homicide  is  manslaug'hter  in  the  second  degree,  when 
committed  without  a  design  to  effect  death,  by  a  person  com- 
mitting or  attempting  to  commit  a  trespass  or  other  invasion 
of  a  private  right,  either  of  the  person  killed  or  of  another,  not 
amounting  to  a  crime;  or,  second,  in  the  heat  of  passion,  but 
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not  by  a  dangerous  weapon,  op  by  the  u«e  of  means  either  crael 
or  unusual."    Pen.  Code,  §  193. 

Dropping  from  the  cruel  meane  suggested  in  the  former  sec- 
tion in  relation  to  manslaughter  in. the  first  degree,  and  the 
use  of  a  dangerous  weapon,  simply  a  case  of  death  in  the  heat 
of  paasion.  And  I  am  asked,  in  the  ninth  request  to  charge, 
by  the  defendant  that  the  evidenee  does  not  show  a  crime,  with- 
in the  meaning  of  those  two  sections;  and  I  so  charge  you. 

The  third  subdivision,  relating  to  and  defining  manslaughter 
in  the  second  degree,  reads  as  follows,  and  to  which  I  call  your 
attention:  i  ; 

'^Suoh  homicide  is  manslaughter  in  the  second  degree  (I  read 
from  the  beginning  of  the  section),  when  committed,"  ete.,  'Tby 
any  act,  procurement,  or  culpable  negligen-ce  of  any  person 
wihich  according  to  the  provisions  of  this  chapter  does  not  con- 
stitute the  crime  of  murder  in  the  first  or  second  degree,  nor 
manslaughter  in  the  first  degree." 

In  other  words,  gentlemen,  this  seems  to  be  a  sort  of  blanket 
provision,  covering  those  cases  of  homicide  not  exeusa/ble  or 
justifiable,  and  not  defined  m  amy  of  the  sections  relating  to 
murder  or  man'slaughter  in  the  first  degree,  or  previously  pro- 
vided for  in  the  section  in  relation  to  manslaughter  in  the  sec- 
ond d^ree;  and  it  covers,  as  I  charge  you,  the  involuntary 
manslaughter  of  the  common  law,  whidh  contemplates  a  death 
without  malice,  without  intenrt:,  committed  by  a  person  engaged 
in  a  lawful  act,  by  his  carelessness,  by  la<?k  of  due  caution  end 
circumspection.  Now,  the  ordinary  instances  of  cases  of  this 
kind  are:  cases  of  reckless  driving,  of  throwing  rubbish  from 
roofs,  and  the  accidental  discharge  of  loaded  fireamns,  where 
there  was  not  any  unlawful  intent,  in  the  sense  thait  a  person 
intended  to  commirt:  a  misdemeanor — simply  intended  to  commit 
the  act  itself  which  was  perpetrated  or  committed.  Now,  gen- 
tlemen, if  you  should  arrive,  under  the  definitions  which  I  have 
given  you,  at  a  consiideration  of  whether  the  acts  constitute  a 
crime  under  this  suibdivision,  you  have  not  necessarily  (and  I 
place  it  squarely  upon  the  record  so  that  the  defendant  can 
have  the  benefit  of  it)  to  find  a  criminal  intent,  in  the  sense  that 
you  must  find  an  unlawful  intent  to  commit  a  misdemeanor. 
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in  the  previouB  sectioD.  A  person  intend*  the  iMitural  and 
ordinary  consequences  of  his  acta;  and,  in  the  commission  of 
an  act  of  gross  carelessness,  or  acting  in  a  lawful  pursuit  with- 
out due  circumspection,  you  have  only  to  find  the  intent  to  per- 
petrate that  act,  and  the  lack  of  care  in  its  oonsummatioin ; 
and  the  degree  of  care  which  you  must  find  the  defendant 
should  exercise  is  one  commeneurate  with  the  ocoaaon  and 
the  danger.  In  other  words,  what  would  be  due  care  in  your 
driving  your  horse  rapidly  in  the  town  of  Clay,  where  no  person 
was  in  sight,  might,  if  you  ran  over  a  child  or  woman,  be  found 
by  a  jury  to  be  gross  carelessness  in  the  city  of  Syracuse.  You 
are  to  consider,  in  determining  this  question,  the  position  of  tihe 
parties,  their  physical  strength,  their  skill  or  la«k  of  skill,  the 
effect  whidh  one  of  these  blows  (if  you  find  that  it  was  a  blow 
which  caused  this  trouble) — ^the  effect  which  could  be  accom- 
plished by  the  use  of  a  skillful  blow ;  and  to  find,  from  the  cir- 
cumstances in  this  case,  to  what  extent  the  defendant  knew 
his  own  strength,  and  his  power  to  accomplish  a  result  which  he 
desired.  Not  (again  cautioning  you  for  a  moment,  gentlemen) 
that  he  was  intending  fo  kill  Riordafli;  but,  knowing  his  own 
skill,  under  all  the  surrounding  drcumstattces  of  that  occasion^ 
did  he  intend  to  give  this  deceased  a  blow  wlhich  would  injure 
him  seriously  for  the  time  being,  or  did  he  strike  him  with  sucih 
a  disregard  of  human  life  and  safety,  without  due  drcumspec- 
tion  and  caution,  taking  into  consideration  that  this  is  an 
athleti-c  performance?  If  you  should  so  find,  you  can  find  him 
guilty  of  manslaughter  in  the  second  degree. 

Now,  gentlemen,  to  summarize,  did  the  act  of  Fitzsimmons 
cauise  the  deaitih  of  Riordan?  Was  his  death  caused  wlhile 
Fitzsimnuons  was  engaged  in  tlhe  commission  of  a  fight,  pro- 
hibited by  the  statute?  Was  it  committed  while  he  ¥^s  en- 
gaged in  the  commission  of  an  assault  in  the  third  degree?  To 
find  that  you  mu«rt:  find  an  unlawful  intent  (not  an  intent  which 
n-eoessarily  supposes  the  results — which  necessarily  supposes 
that  Fitzsimmons  knew  what  would  be  the  result — ^nor  that  he 
knew  tihat  he  was  violating  the  law),  but  did  he  intend  to  do 
the  act  which  you  find,  if  you  do  find,  was  a  violation  of  the  law? 
If  you  should  find  in  favor  of  the  defendant  (and,  in  passing,  I 


Digitized  by 


Google 


PEOPLE  i;.  FITZSIMMONa  407 

-would  8ay  you  are  to  coneider  the  nature  of  this  ootttest  of 
physical  flkill;  you  are  to  eon«ider  the  question  of  Riordan's 
oonsent;  you  are  to  consider  whether,  in  fact,  he  did  consent. 
If  he  did  consenit  to  take  whatever  was  in  store,  had  he  the 
right,  under  the  definitione  I  have  given  you,  to  so  consent?) — 
if  you  find  for  the  defendant  under  those  definitions,  you  may 
then,  BA  I  have  suggested,  consider  whether  this  game  (if  you 
find  it  was  lawful,  or  Riordan's  consent  excused  this  battery, 
or  this  was  not  a  contention  or  fight,  within  the  meaning  of 
the  statute) — -then  you  are  to  consider:  Was  this  a<5t  done 
with  due  caution  and  circumspection;  due  care,  considering  all 
'the  probable  consequences? 

Now,  gentlemen,  I  am  very  nearly  through.  There  is  one 
matter  of  importance  to  which  I  desire  to  call  your  attention, 
and,  as  1 49Ptated  at  the  beginning,  I  am  going  to  again,  at  the 
expense  of  losing  the  connection  of  my  remarks,  define  to  you 
excusable  homicide: 

"Homicide  is  excusable  when  committed  by  accident  or  mis- 
fortune, in  doing  any  lawful  act,  by  lawful  means,  with  ordi- 
nary caution  and  without  unlawful  intent." 

The  act  must  be  lawful ;  the  means  must  be  lawful;  the  cau- 
tion must  be  ordinary;  and  the  imtent  m\x>st  be  lawful. 

Now,  gentlemen,  at  this  connection,  I  desire  to  call  your  at- 
tention to  what  has  been  suggested  before  you  several  times, 
and  that  is  tlhis  question  of  reasonable  doubt.  It  is  doubtful 
whether  any  better  definition  ean  be  given  of  this  than  the 
words  of  Mr.  Recorder  Smythe.  It  does  not  mean  an  imagin- 
ary, speculative  doubt,  it  means  a  reasonable  doubt,  upon  which 
you  would  act,  in  the  ordinary  transaction  of  human  affairs. 
But,  gentlemen,  whatever  doubt  you  have  must  grow  out  of  the 
evidence  which  has  been  placed  before  you — either  in  tihe  evi- 
dence produced  affirmatively  to  your  senses,  or  by  the  absence 
or  lack  of  evidence  to  satisfy  your  minds  as  to  the  guilt  of  the 
prisoner.  Now,  gentlemen,  a  good  many  experts  have  been 
sworn  in  this  oase;  and  I  desire  to  speak  briefiy  upon  that  class 
of  evidenoe.  In  some  cases  which  are  presented,  this  evidence 
demands  the  highest  respect  possible  for  us  to  give  to  scientific 
thought  and  careful  investigation  and  researdh  and  tmining. 
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This  IB  particularly  true  in  those  cases  in  detecting  poisons* 
When  witnesses  testify  from  their  observation  as  to  facts  which 
they  themselves  saw,  you  have  to  give  their  evidence  such 
weight  and  such  creden«ce  as  you  believe  it  is  entitled  to  from 
the  apparent  intv*lligence,  or  lack  of  intelligence,  of  the  wit- 
ness: apparent  interest,  or  laek  of  interest;  bias,  or  lack  of 
bias.  But,  when  you  consider  tihe  evidence  of  experts,  you  may 
take  into  consideration  the  extract  which  I  read  from  the  opin- 
ion of  Mr.  Justice  Peckham,  and  give  it  such  weight  as  to  yoa 
seems  proper,  where  he  says: 

"Expert  evidence,  so  called,  or,  in  other  words,  evidenoe  of 
the  mere  opinion  of  witnesses,  has  been  used  to  such  an  extent 
that  evidence  given  by  them  has  oome  to  be  looked  upon  with 
great  suspicion,  botlh  by  courts  and  juries;  and  the  fact  has 
become  very  plain  that,  in  any  case  Wihere  opinion  evidence  is 
admissible,  the  particular  kind  of  evidence  desired  by  any  party 
to  the  investigation  can  be  produced  by  paying  the  market  price 
therefor.  We  have  said,  also,  that  tihe  rules  granting  the  opin- 
ions of  experts  should  not  be  unnecessarily  extended." 

Where  these  gentlemen  speak  upon  a  matter  purely  scien- 
tific, a  matter  not  open  to  common  observation,  they  are  en- 
titled to  great  weight;  amd  you,  in  any  event,  can  give  such 
weight  as  you  believe  they  are  entitled  to,  under  all  the  ciTcum- 
stanoes  of  the  case.  But  you  can  also  consider  the  comments 
of  the  justice,  the  judge  of  the  eourt  of  appeals,  that  a  man,  a 
lawyer,  in  prosecu-ting  or  defending  a  case,  can  purdhase  as 
many  expert  witnesses  as  his  client  has  the  cash  to  pay. 

Now,  gentlemen,  with  these  remarks  I  have  endeavored  to, 
as  fairly  as  I  could,  perform  my  duty,  unaided  by  that  best  and 
rarest  teacher,  experienioe.  I  believe  tlhat  the  district  attorney 
has  honestly,  faithfully  and  fairily  tried  to  do  his  duty.  It  cer- 
tainly is  evident  to  every  one  of  your  numiber  that,  surrounded 
as  the  defendant  has  been  by  that  brilliant  array  of  counsel 
who  have  looked  after  his  interest,  he  has  been  carefully  pro- 
tected. 

Now,  gentlemen,  the  responsibility  has  shifted  from  those 
gentlemen,  and  from  myself,  to  you;  and,  in  your  deliberations, 
I  trust  you  will  only  be  governed  by  your  oaths  and  by  the  same 
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motives  which  have  governed  me  in  the  performance  of  my 
duties,  and  that  is  to  perform  my  duty  as  best  I  can  to  the 
people  of  the  county  of  Onondaga,  and  to  the  prisoner  at  the 
bar. 

Now,  gentlemen,  the  defendant  has  submitted  several  re- 
quests to  me  to  charge.  The  first  and  second  requests  I  refuse. 
The  third  is  refused,  except  as  heretofore  charged.  The  fourth 
request,  that  the  accidental  killing  of  the  deceased  does  not 
constitute  the  crime  of  manslaughter,  I  charge,  with  the  modi- 
fication which  I  have  heretofore  given.  The  fifth  request  1 
refuse,  except  as  heretofore  charged.  The  same  with  the  sixth. 
The  seventh,  I  am  asked  to  speak  as  to  certain  proof  in  the 
case,  which  I  refuse  to  charge.  I  leave  the  facts  with  the  jury. 
The  ei^th  request  I  refuse,  excepting  the  last  portion  of  the 
request,  that  the  killing  was  in  the  heat  of  passion,  and  in  a 
cruel  and  unusual  manner,  or  by  means  of  a  dangerous  weapon. 
That  it  was  not,  I  so  charge.  The  ninth  request  I  have  already 
charged,  excepting  the  last  part  of  the  request,  "by  any  act, 
procurement,  or  otherwise,"  which  includes  the  third  subdi- 
vision of  the  definition  of  manslaughter  in  the  second  degree. 
That  I  refuse  to  charge.  The  tenth  I  refuse.  The  eleventh  I 
refuse.  The  twelfth  I  refuse,  except  as  heretofore  charged. 
The  thirteenth,  that,  if  this  homicide  was  oommitted  by  the 
defendant  by  accident  or  misfortune,  the  defendant  is  not 
guilty  of  any  crime.  I  charge  that,  with  the  addition:  if  you 
believe  it  was  within  the  definition  given  you  of  excusable 
homieide.  The  fourteenth  request  that  if,  after  considering 
the  eviden-ce,  there  remains  in  the  mind  of  the  juTy  a  reasonable 
doubt  as  to  whether  tlhe  death  of  Riordan  was  caused  by  a  blow 
from  the  defendant,  or  as  to  whether  it  was  caused  by  excite- 
ment and  exertion  of  the  deceased,  and  his  habits  of  life,  the 
jury  mu4»t  give  the  defendant  the  benefit  of  the  doubt,  and  the 
defendant  must  be  acquitted.  I  so  charge.  The  fifteenth  re- 
quest I  refuse,  except  as  heretofore  dharged. 
Vol.  XI— ^2 
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€autt  at  Simians— (^utm  (Spunt)). 

June,  1895. 
PEOPLE  V.  JACOB  MOLINET. 

(69  S.  B.  204.) 

Jury — Waiver. 

The  right  of  defendant,  in  court  of  special  sessions,  to  a  trial  by 
jury  continues  unaffected  and  available  to  him  until  testimony 
actually  is  taken  upon  the  trial,  notwithstanding  his  previous  alle- 
gation and  v^aiver. 

Appeal  from  a  judgment  of  oonviotion,  in  a  court  of  special 
tseBsions,  of  assault  in  the  third  degree. 

Clarence  Edward©,  for  appellant. 

Daniel  Noble,  Diet.  Atty.,  for  the  People. 

GARRETSON,  J.— The  defendant  waa  convicted  in  a  court 
of  special  sessions  of  the  crime  of  assault  in  the  third  degree, 
find  was  sentenced  to  pay  a  fine  of  |20,  or,  in  default  of  payment, 
to  be  imprisoned  in  the  county  jail  niot  exceeding  twen-ty  days. 
He  paid  the  fine,  was  released  from  custody,  afnd  has  since  ap- 
pealed from  the  judgment  to  this  court. 

Two  grounds  of  alleged  error  are  assigned  why  the  judgment 
should  be  reversed,— one  that  tihe  evidence  was  insufficient  to 
justify  the  conviction;  aaid  the  other  that  the  defendant  was 
refused  a  trial  by  jury  after  he  had  seasonably  demanded 
it.  We  cannot  say,  from  the  return  of  the  police  justice,  that 
the  conviction  was  not  rig'ht  upon  the  merits  of  the  issue.  We 
are  constrained  to  say,  however,  that  the  defendant  was  de- 
prived of  a  substantial  right  by  the  refusal  of  his  demand  for 
a  jury  trial.  The  return  shows  that,  upon  being  brought  be- 
fore the  magistrate  and  arraigned,  the  defendant  pleaded  not 
guilty,  and  was  asked  if  he  elected  to  be  tried  by  the  court  with- 
out a  jury,  to  which  he  replied  in  the  affirmative,  and  there, 
after  made  a  like  affirmative  answer,  both  personally  and  by 
counsel,  to  the  question  of  the  court  if  he  "waived  his  right  to  a 
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trial  by  jury."  The  case  was  thereupon  adjourned  to  a  later 
day,  when,  and  before  any  testimony  had  been  taken,  the  de- 
fendant, by  his  counsel,  demanded  a  jury  trial,  whidh  was  re- 
fused by  the  court  upon  the  ground  that  the  defendant  had  on 
the  previous  hearing  demanded  and  elected  to  be  tried  by  the 
court  without  a  jury,  to  which  ruling  the  defendant  excepted. 
In  a  case  which  courts  of  special  sessions  have  exclusive  juris- 
diction to  hear  and  determine  in  the  first  instance,  when  the 
defendant  is  brought  before  the  magistrate,  the  charge  must  be 
distinctly  read  to  him,  and  he  must  be  required  to  plead  thereto. 
Code  Cr.  Proc.,  §  699.  This  first  step  in  the  procedure  Is  had  in 
the  court  as  such,  and  not  before  the  magistrate,  and  each  suc- 
ceeding judicial  act  to  conviction  and  judgment  continues  to 
be  the  act  of  the  court  of  special  sessions.  Upon  a  trial  by  jury, 
the  court  must  proceed  to  try  the  issue.  Id.,  §  701.  No  elec- 
tion or  waiver,  other  than  a  failure  to  obtain  the  certificate  of 
removal,  is  necessary  to  give  the  court  jurisdiction  to  try  the 
case.  If  the  defendant  demands  a  trial  by  jury,  the  court  must 
summon  one.  If  he  fails  to  make  such  demand,  the  court  must 
proceed  to  try  the  case.  People  v.  Green,  4  N.  Y.  Cr.  R.  442. 
The  case  cited  arose  since  the  enactment  of  the  Code  of  Crim- 
inal Procedure.  Under  the  prior  statute  it  was  held  that  the 
court  could  not  acquire  jurisdiction  to  try  a  prisoner  withouft  a 
jury  for  an  offense  unless  it  affirmatively  appeared,  in  the  pro- 
ceedings had  before  the  trial,  that  he  expressly  waived  his  right 
to  a  trial  by  jury.  People  v.  Mallon,  39  How.  Prac.  454.  Such 
is  not  the  law  now.  People  v.  Green,  supra.  It  is  further 
provided  by  the  Code  of  Criminal  Procedure  (section  702)  that 
before  the  court  hears  any  testimony  upon  the  trial  the  defend- 
ant may  demand  a  trial  by  jury.  If  it  be  now  the  law  (as  it 
undoubtedly  is)  that  no  election  to  be  tried  without  a  jury  and 
no  waiver  of  a  jury  trial  is  necessary,  then  such  election  and 
waiver  are  but  an  idle  ceremony,  and  do  not  militate  against 
or  affect  the  express  right  which  is  afforded  to  the  defendant  by 
section  702  above  cited.  The  magistrate,  in  his  return,  refers 
to  the  case  of  People  v.  Riley,  5  Parker,  Cr.  R.  401,  as  an  au- 
thority sustaining  his  ruling.  The  case  was  decided  in  1863, 
under  former  statutes,  some  of  which  related  si>ecially  to  the 
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city  and  oounty  of  New  York.  Title  2  of  part  6  of  the  Code  of 
Criminal  Procedure,  which  relates  to  proceedings  in  courts  of 
special  sessions  in  that  city  and  county  only,  and  is  not  applica- 
ble to  the  other  counties  of  the  state,  has,  however,  embodied 
substantially  the  form  of  procedure  considered  and  laid  down 
in  the  case  of  People  v.  Riley,  above  referred  to.  We  are  of  the 
opinion  that  the  right  of  the  defendant  in  the  case  at  bar  to  a 
trial  by  jury  continued  unaffected  and  available  to  him  until 
testimony  actually  taken  upon  the  trial,  notwithstanding  his 
previous  election  and  waiver;  that  the  refusal  of  the  defend- 
ant's demand  for  a  jury  trial  was  a  serious  prejudice  of  his 
substantial  right;  and  that  the  judgment  upom  conviction 
should  be  reversed. 
Judgment  reversed.  . 

NOTE  ON  "WAIVER  OF  JURY  IN  COURT    OF   SPECIAL 
SESSIONS." 

Constitutional  provision  as  to  right  of  trial  by  jury,  does  not  apply  to 
petty  oif enses  triable  before  a  court  of  special  sessions.  ^  People  ez  reL 
Murray  ▼.  Justices,  etc.,  74  N.  Y.  406;  People  v.  Molinet  13  Misc.  301; 
60  S.  R.  204.  , 

Defendant  must  demand  a  trial  by  jury  in  special  sessions  before  the 
court  hears  any  of  the  testimony  upon  the  trial.  People  y.  Cook,  4& 
Hun,  37;   9  S.  R.  412. 

Where  special  sessions  has  exclusive  jurisdiction,  failure  to  obtain 
certificate  of  removal,  or  to  demand  trial  by  jury,  gives  jurisdiction  to 
try  case  without  jury.  People  ex  rel.  Templeman  v.  Green,  4  N.  Y.  Cp. 
443. 

Court  may  proceed  to  try  case  virithout  a  jury,  tmless  the  defendant 
demands  a  jury  trial  before  any  testimony  is  taken.  Sections  701,  702 
of  Criminal  Code. 

Judgment  of  conviction,  in  case  tried  in  special  sessions  without  a 
jury,  need  not  recite  that  defendant  did  not  demand  a  jury.  People  t. 
Luczak,  65  S.  B.  417;  32  Supp.  219. 
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June*  1895. 

PEOPLE  V.  MORTON  S.  PUERST. 

Disorderly  person — ^Arrest  without  warrant. 

Section  177  of  the  Code  of  Criminal  Procedure,  which  allows  a 
peace  officer  to  arrest  a  person  for  a  crime  committed  or  attempted 
in  his  presence,  does  not  apply  to  a  disorderly  person. 

Appeal  from  a  judgment  of  conviction  of  being  a  disorderly 
person. 

Clarence  Edwards,  for  appellant. 
Daniel  Noble,  Di«t,  Atty.,  for  respondents. 

GARRETSON,  J.— This  is  not  a  criminal  action,  but  a  spec- 
ial proceeding  of  a  crimiii'al  nature.  Code  Cr.  Ppoc,  pt.  6,  and 
designiation  in  first  line  thereunder;  People  v.  Walflih,  33  Hun, 
346.  The  police  justice  acts  as  an  oflSoer  or  magistrate,  and 
not  as  a  court.  Code  Cr.  Proc.,  §  900.  The  defendant  has  a 
right  of  appeal  to  this  court  from  the  judgment  upon  convic- 
tion. Code  Cr.  Proc.,  §§  515,  749,  as  amended  by  chapter  372, 
Laws  1884.  The  case  of  People  v.  Walsh,  supra,  decided  in 
September,  1884,  overlooked  the  amendment  of  1884,  above 
cited.  After  careful  examination  of  the  books,  we  fail  to  find 
that  a  "disorderly  person,"  as  defined  by  section  899  of  the  Code 
of  Criminal  Procedure,  is,  in  contemplation  of  law,  guilty  of 
the  commission  of  either  a  misdemeanor  or  a  felony.  While 
the  several  specifications  set  fortlh  in  the  subdivision  of  the 
section  undoubtedly  refers  to  acts  and  omissions,  done  or  in- 
tended, which  are  detrimental  to  the  peace,  good  order,  econ- 
omy, and  general  welfare  of  the  state,  and  some  of  which  are 
also  criminal  oflFenses,  yet  the  proceedings  provided  to  be  had 
thereunder,  as  respecting  disorderly  persons,  do  not  lead  to  a 
judgment  calling  for  the  imposition  of  a  fine  or  corpoml  pun- 
ishment, except  incidentally,  and  as  the  result  of  a  failure  to 
give  the  security  required  by  the  following  section  (902).    The 
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object  tha«  sought  to  be  accomplished  is  suppressive  preven- 
tion, or  regoilaitive  rather  thain  puuitive.  People  v.  Sadler,  97 
N,  Y.  146.  •  It  has  been  well  said  that  the  examination  and 
punishment  of  offenses  in  a  summary  manner  bj  magistrates,, 
without  the  intervention  of  a  jury,  is  founded  entirely  upon 
special  authority  conferred  and  regulated  by  statute.  No 
new  offense  is  cognizable  in  that  manner  unless  expressly  made 
so  by  statute;  and  all  the  proceedings  under  an  authority  so 
created  must  be  strictly  conformable  to  the  regulations  pre- 
scribed by  law  in  each  instance,  fix)m  which  all  their  force  is 
derived.  Barb.  Cr.  Law  (2d  ed.),  p.  586,  ohap.  3.  In  the  pro- 
ceeding under  review  the  statute  calls  for  a  complaint  on  oath^ 
by  which  the  proceeding  is  instituted,  and  upon  which  is  to 
issue  a  warrant  requiring  a  peace  ofllcer  to  arrest  the  defendant 
and  bring  him  before  the  magistrate  for  examinajtion.  Code 
Cr.  Ppoc,  §  900.  It  would  be  manifestly  improper  and  un- 
precedented to  arrest  without  a  warrant,  if  the  alleged  offease 
were  referable  to  the  first  subdivision  of  section  899,  wthich  i» 
directed  to  "person©  who  abandon  their  wives  and  children 
without  adequate  support,  or  leave  them  in  danger  of  becoming- 
a  cfharge  upon  the  public,  or  who  neglect  to  provide  for  them  ac- 
cording to  their  means,"  and,  if  so,  there  can  be  no  justification 
for  a  departure  from  the  plain  requirements  of  law  and  practice 
in  the  case  of  any  alleged  disorderly  person  coming  within  any 
of  the  specifications  set  forth  in  the  various  subdivisions  of  tihe 
section.  It  is  true  that  »ome  of  the  specified  aiCts  which  bring 
the  alleged  offender  within  the  definition  of  a  "disorderly  per- 
son'' constitute  positive  crimes,  such  as  common  gambling  and 
the  keeping  of  bawdy  houses,  and  render  him  amenable  to 
prosecution  therefor  (Pen.  Code,  §§  322,  344),  but  in  such  cases 
he  is  to  be  arrested  and  prosecuted  in  the  usual  and  ordinary 
mode  provided  by  law  where  a  felony  or  misdemeanor  has  been 
committed.  People  v.  Sadler,  supra.  The  return  shows,  in 
the  case  at  bar,  that  the  defendant  was  arrested  by  the  offic*er 
as  a  "disorderly  person''  under  the  section  cited,  and  taken 
before  the  magistrate,  where  for  the  first  time,  and  while  in 
actual  custody,  the  complaint  was  prepared  and  sworn  to  and 
arraignment  made.    We  have  thus  a  clear  and  unqueatioued 
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case  presented  as  to  whether  the  magistrate  proceeded  irregu- 
larly and  in  violation  of  the  defendant's  rights. 

-  We  would  also  call  attention  to  the  fact  that  among  the  sev- 
ereil  cliasses  of  quasi  criminal  oflfensea  to  be  found  in  the  CJode 
of  Criminal  Procedure  under  the  general  designation  of  "spec- 
ial proceedings  of  a  criminal  naturt'*  (part  6),  the  right  to  ar- 
rest without  a  warrant  is  expressly  conferred  in  cases  of 
vagrancy  only  (sections  890,  894,  895),  and  it  may,  therefore,  be 
assumed  that  the  legislature  intended  to  restrict  this  right  to 
the  cases  in  which  it  was  specifically  authorized."  "Expressum 
facit  cessare  tacitum."  We  are  of  the  opinion  that  this  special 
proceeding  must  be  instituted  by  complaint  and  warrant;  that 
section  177  of  the  Code  of  Criminal  Procedure,  which  allows  a 
peaice  officer  to  arrest  a  person  for  a  crime  committed  or  at- 
tempted in  his  presence,  does  not  apply  thereto;  and  the  mo- 
tion of  defendant's  counsel  for  defendamt's  discharge,  made 
upon  the  arraignment,  should  have  been  granted  because  ad- 
dressed to  the  violation  of  a  substantial  right  of  the  defend- 
ant;  and  that  the  judgment  upon  conviction  should  be  reversed. 
Aside  from  the  question  of  procedure  w^hich  we  have  consid- 
ered, it  would  seem  doubtful  if  the  "fish  pond  game"  conducted 
by  the  defendant  comes  within  the  definition  of  an  "apparatus 
or  device  for  gaming."  The  common-law  defined  "gaming"  as 
a  contract  between  two  or  more  persons  by  which  they  agree  to 
play  by  certain  rules  at  cards,  dice  or  other  contrivance,  and 
that  one  shall  be  the  loser  and  the  other  the  winner.  Bouv. 
Law  Diet.  This  "figfti  pond  game"  as  conducted  by  the  de- 
fendant invariably  i^tumed  to  the  successful  angler  an  arti- 
cle of  some  value  for  the  money  invested.  While  in  some  of 
the  states  all  games  upon  the  result  of  which  the  right  to  money 
or  property  is  made  dependemt  altogether  upon  skill  or  chance, 
or  upon  both,  are  classified  under  the  general  head  of  gaming 
or  gambling,  yet  in  this  state  a  distinction  has  been  made  by 
statute  between  gaming  and  lotteries,  as  will  be  found  by  refer- 
ence to  chapters  7  and  9  of  title  10  of  the  Penal  Code.  By  sec- 
tion 323  a  lottery  is  defined  to  be  "a  scheme  for  the  distribution 
of  property  by  chance  among  persons  who  have  paid  or  agreed 
to  pay  a  valuable  consideration  for  the  chance,  whether  calle*:! 
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a  lottery,  ruffle,  or  gift  enterprise,  or  by  some  other  name.'* 
Inasmuch  as  the  defendant's  "fi«h  pond  game"  seems  to  involve 
no  element  of  chance,  and  calls  wholly  for  the  exercise  of  skill, 
it  is  doubtful  if  it  is  subject  to  the  inhibition  against  lotteries. 
In  most  instances  the  chances  are  that  the  anglers  will  be  f  ountl 
to  be  unskillful,  but  that  would  not  make  the  result  of  the  ang- 
ling dependent  upon  ohan>oe.  It  has  been  expressly  held  by 
the  supreme  court  that  the  various  provisions  in  chapter  9  of 
the  Penal  Code  above  cited  relating  to  gaming  were  intended 
to  prevent  gambling  in  the  ordinary  acceptance  of  the  term,  by 
cards,  dice,  or  otlher  symbols  of  chance  or  hazard,  in  pla-cea 
more  or  less  private  or  secluded,  and  which,  in  itself,  without 
reference  to  any  other  element,  was  malum  prohibitium  and 
malum  in  se.  People  v.  Todd,  51  Hun,  466;  21  St.  Rep.  399. 
But  whebher  the  defendiasnt  offended  against  the  statutes  pro- 
hibiting gaming  or  lotteries  we  express  no  opinion  and  do  not 
decide. 

Our  conclusion  in  this  case  will  not  embarrass  the  officers  of 
the  law  charged  with  the  duty  of  detecting  crime  aiwi  bring- 
ing offenders  to  the  bar  of  the  courts  for  trial  and  punishment, 
nor  from  suppressing  unlawful  practices  injurious  to  society 
and  morals.  The  criminal  law  and  procedure  will  be  f onnd  en- 
tirely ample  to  the  attaining  of  these  objects.  It  will,  however, 
we  trust,  serve  to  protect  the  citizen  in  his  substantial  rights, 
insure  the  observance  of  the  forms  of  law  in  the  class  of  cases 
of  which  the  subject  of  this  appeal  is  one,  and  discourage  the 
wanton  violation  of  the  rights  of  personal  liberty  too  often 
shown  in  arrests  made  by  peace  officers  in  disregard  of  the  stat- 
utory limitation  placed  upon  their  powers. 

The  judgment  upon  conviction  should  be  reversed. 

Judgment  reversed. 
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June,  1895. 

PEOPLE  V,  FRANCIS  J.  BRADY. 
(69  S.  B.  208.) 

Disorderly  pereon — ^Failure  to  support  wife. 

A  husband  is  not  bound  to  maintain  a  wife  who  has  been  guilty 
of  adultery  and  is  living  apart  from  him. 

Appeal  from  a  judgment,  adjudging  the  defendant  to  be  a 
disorderly  person  for  neglecting  to  support  his  wife,  and  re- 
quiring him  to  give  an  undertaking  under  subd.  1,  seotion  901 
of  the  Code  of  Criminal  Procedure. 

Edward  J.  Meegan,  for  appellant. 

Eugene  Burlingame,  Dist.  Atty.,  and  John  T.  Cook,  Asst. 
Diat.  Atty.,  for  respondents. 

CLUTE,  J. — This  is  an  appeal  from  a  judgment  of  conviction 
under  subdivision  1  of  section  899  of  the  Code  of  Criminal  Pro- 
cedure, which  provides: 

"The  following  are  disorderly  persons : 

"1.  Persons  who  actually  abandon  their  wives  or  dhildren 
without  adequate  support,  or  leave  them  in  danger  of  becoming 
a  burden  upon  the  public,  or  who  neglect  to  provide  for  them 
according  to  their  means." 

On  the  trial,  the  defense  made  to  the  charge  was  that  the 
wife  had  been  guilty  of  adultery,  and  the  defendant  offered  to 
prove  the  fact.  The  policy  justice  refused  to  receive  the  testi- 
mony, holding  that,  if  true,  it  was  no  defense.  For  the  purpose 
of  considering  the  law  question  involved  on  this  appeal,  we  are 
bound  to  assume  that  the  charge  made  by  the  husband  against 
the  wife  is  true.  The  question  is  therefore  presented  whether 
a  husband  is  a  disorderly  person,  under  the  statute,  if  he  re- 
fuses to  continue  to  support  his  wife  if  she  is  an  adulteress. 

It  is  a  well-settled  principle  of  the  common  law  that  if  a 
Vol.  XI— 58 
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wife  is  guilty  of  adultery,  the  husband  may  turn  her  away,  andt 
he  will  not  be  liable  even  for  strict  necessaries  which  may  be 
furnished  to  her  by  third  persons  while  she  is  living  separately* 
2  Wait,  Law  &  Prac.  330;  2  Bish.  Mar.,  Div,  &  Sep.  (Ed.  1891), 
§  1228.  There  is  nothing  in  tlie  Code  of  Criminal  Procedure 
which  changes  this  rule  of  the  common  law  and  makes  the  hus- 
band liable  absolutely,  and  at  all  events,  whatsoever  the  fault 
or  crime  of  his  wife.  A  case  arose  in  England  in  which  the 
precise  question  we  are  considering  was  decided.  Culley  v, 
Charman,  7  Q.  B.  Div.  89.  The  defendant  in  that  case  left  his. 
wife  because  she  had  committed  adultery,  and  was  prosecuted 
for  neglecting  to  support  her.  The  coun<sel  for  the  crown  ar- 
gued that  the  statute  made  a  rule  different  from  the  commoa 
law,  to  protect  the  public  from  the  support  of  his  wife;  but  the 
court  held  not.    Hawkins,  J.,  said  : 

"I  do  not  think  there  is  any  need  to  cite  autlhorities  to  show 
that  a  husband  is  not  boun<d  at  common  law  to  maintain  a  wife 
who  has  been  guilty  of  adultery  and  wiho  is  living  apart  from 
him.  The  question  is  whether  it  was  the  object  of  this  statute 
to  impose  a  liability  upon  him,  in  such  a  case,  that  did  not  ex- 
ist before.  I  do  not  hesitate  to  come  to  the  oonclusioo  that  it 
was  not,  and  that  the  order  ought  not  to  have  been  made.  It 
seems  to  me  impossible  to  suppose  that  the  statute  intended 
to  cast  on  the  husband  the  obligation  of  maintaining  a  wife 
who  has  committed  adultery  and  gone  away  from  him." 

In  the  case  of  Rex  v.  Flintan,  1  Bam.  &  Adol.  227,  it  was 
held  that  a  man  is  not  liable  to  the  penalty  of  5  George  IV., 
dhap.  83,  section  3,  for  neglecting  and  refusing  to  maintain  his 
wife  where  she  has  left  him  and  committed  adultery,  although 
he  himself  has  been  guilty  of  adultery  since  her  departure.  In 
the  case  of  State  v.  Schweitzer,  57  Conn.  532,  the  defendant  was 
prosecuted  under  section  3402  of  the  General  Statutes  of  Con- 
necticut, which  provided  that  every  person  who  sQiall  unlaw- 
fully neglect  to  support  his  wife  and  children  shall  be  sen- 
tenced to  hard  labor,  etc.  On  conviction,  an  appeal  was  taken 
to  the  supreme  court.  Thie  conviction  was  reversed.  Andrews^ 
C.  J.,  in  the  opinion,  said : 

"We  think  the  court  was  correct  in  charging  that  adultery. 
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if  proved,  was  a  suflScient  defense.  A  husband  may  lawfully 
refuse  to  support  an  adulterous  wife.  1  Selw.  N.  P.  (Wheat.  & 
Whapt.  ed.)  205,  207;  Gill  v.  Read,  5  R.  I.  343;  Hunter  v. 
Boucher,  3  Rck.  289;  Sohouler,  Dom.  Rel.  91;  1  Bish.  Mar.  & 
Div.,  §  573." 

In  Camey  v.  State,  4  South.  285,  a  husband  was  prosecuted 
under  a  statute  forbidding  the  abandoning  of  one's  wife  and 
child  and  leaving  them  in  danger  of  becoming  a  burden  to  the 
public.  The  defense  was  the  adultery  of  the  wife.  Judge  Som- 
merville,  writing  for  the  court,  said: 

"The  statute  cannot  be  construed  to  make  it  criminal  for  one 
to  abandon  his  wife  under  any  and  all  circumstances.  If  she 
be  guilty  of  adultery,  as  the  eviden-ce  tends  to  show  the  de- 
fendanrti's  wife  was  in  this  case,  he  would  certainly  be  excused 
in  leaving  her.  ♦  •  ♦  There  can  be  no  guilt  where  there  is 
legal  excuse  or  justification  for  the  act  charged." 

These  cases  establish  that  the  defendant  Brady  is  not  bound 
to  support  his  wife,  under  the  circums-tances  disclosed  in  his 
offer  of  proof.  It  would  be  shocking  to  send  a  man  to  the  pen- 
itentiary for  the  nonsupport  of  his  wife  if  she  i-^  an  adulteresg 
The  obligations  of  the  husband  and  wife  are  mutual,  and  the 
rigttittx)  daim  support  depend^  upon  the  continued  virtue  of  the 
wife.  The  honor  of  the  family,  the  conscience  of  the  com- 
munity, and  OhrLstian  teachings  commend  this  rule.  There  is 
nothing  in  People  v.  Mitchell,  2  Thomp.  &  C.  172,  which  mili- 
tates against  this  doctrine.  In  that  case,  in  answer  to  a  charge 
of  nonsupport,  the  defendant  put  in  evidence  that  he  had  begun 
a  divorce  suit  against  his  wife,  and  that  a  judgment  in  his  favor 
had  been  reversed  at  general  term,  and  that  he  had  paid  a  cer- 
tain sum  of  money.  There  was  no  offer,  in  the  case,  of  any 
testimony  to  prove  that  the  wife  had  been  guilty  of  adultery, 
which  distinguishes  it  from  the  present  case,  and  the  record  in 
Vhe  divorce  case,  even  if  unreversed,  was  incompetent  within 
the  rule,  "res  inter  alios  acta  alteri  nocere  non  debet."  The 
contention  of  the  counsel  for  the  people  that  the  remedy  of  the 
husband,  in  a  case  like  the  one  at  bar,  is  to  secure  a  divorce, 
and  that  until  he  procures  one  he  must,  under  penalty  of  im- 
prisonment support  his  wife,  is  not  founded  in  reason,  and 
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is  against  the  current  of  authority.  No  statute  imposes  this 
obligation  upon  him.  The  inju^ice  of  such  a  doctrine  is  ap- 
parent, wh-en  we  recall  that  the  husband  in  a  divoroe  suit  must 
not  on'ly  pay  his  own  lawyer,  but  his  wife's  lawyer,  and  pov- 
erty is  no  answer  to  a  motion  for  counsel  feee,  and,  if  he  can- 
not pay  the  counsel  feee  awarded  for  the  wife's  defense,  his 
complaint  will  be  dismissed.  Cohen  v.  Cohen,  11  Misc.  Rep. 
704;  66  St.  Rep.  336;  Walker  v.  Walker,  82  N.  Y.  260.  If, 
therefore,  the  husband  is  without  means  for  a  divorce  suit, 
unless  he  can  defend  himself  against  these  proceedings  by 
showing  to  the  police  magistrate  the  wife's  adultery,  he  must 
always  give  up  his  earnings  to  support:  a  prostitute,  or  else 
remain  a  prisoner  in  the  penitentiary.  Judgment  of  police 
magistrate  reversed,  and  defendant  discharged. 
Judgment  reversed,  and  defendant  discharged. 


(Ratxtt  of  S^mims—^ttlVxnA  iSounti}. 

July,  1895, 

PEOPLE  V.  EDWARD  C.  VAN   HOUTEN. 
(69  S.  B.  265.) 

1.  Villages — Ordinances. 

A  proceediDg  for  the  violation  of  a  village  ordinance,  under  sec- 
tion 7,  title  8,  chapter  291  of  1870,  is  a  quasi  criminal  proceeding. 

2.  Same — Arrest  without  warrant. 

In  such  case,  police  officer  has  the  right  to  arrest  the  defendant, 
either  with  or  without  a  warrant,  if  defendant  violates  the  ordinance 
In  his  presence. 

3.  Same — Obstructinf?  sidewalk. 

In  order  to  the  violation  of  an  ordinance  prohibiting  the  obstruc- 
tion of  a  sidewalk,  it  is  not  necessary  to  show  that  any  person  had 
been  actually  interfered  with  or  obstructed  in  his  independent  use 
of  the  sidewalk. 
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4.  Same — Jastification. 

Other  yiolations  of  tlie  ordinances  will  not  jastify  the  defendants 

5.  Same — Jury. 

Section  2,  article  1  of  state  Constitution  does  not  apply  to  a  court 
not  existing  when  such  Constitution  was  adopted  nor  to  any  offense 
thereafter  created* 

6.  Same. 

Section  702  of  the  Criminal  Code  does  not  apply  to  cases  for.  vio- 
lations of  village  ordinances  before  police  justices,  but  only  to 
crimes  and  misdemeanors  as  created  and  defined  by  the  Penal  Code, 
in  the  absence  of  ai  y  other  special  statutory  provision. 

Appeal  from  jndgmeii/t  of  a  police  justice,  for  violating  a 
Tillage  ordinanoe. 

G.  Z.  Snider,  for  appellant. 

Alonaso  Wheeler  and  Biehard  S.  Harvey,  for  respondents,     j 

TOMPKINS,  J. — The  village  of  Nyack  is  a  municipal  cor- 
poration organized  under  the  general  village  law  of  1870,  hav- 
ing a  police  jua-tice.  Section  3,  tit.  3,  chap.  291,  of  the  Laws  of 
1870,  provides,  among  other  things,  bb  follows: 

"The  trustees  shall  have  power  as  to  acts  and  matters  within 
the  corporate  bounds  to  make,  publish  and  amtend  and  repeal 
rules,  ordinances  and  by-laws  for  the  following  purposes:  To 
prevent  incumbering  the  streets,  squaree,  sidewalks,  cross- 
walks, lanes  and  alleys  with  any  material  whatever."  • 

And  by  the  same  section  the  trustees  are  given  power  to  pre- 
Boribe  penalties  for  a  violation  thereof,  not  exceeding  |10  for 
each  offense.  And  the  same  act,  by  section  7  of  title  8,  provides 
for  the  imprisonment  of  a  defendant  of  whom  a  judgment  for 
the  penalty  cannot  be  collected.  The  trustees  of  the  village 
of  Nyack,  pursuanrt  to  the  power  conferred  up<wi  them  by  the 
section  above  quoted,  adopted  amd  published  an  ordinance  or 
by-law  as  follows: 

"Sec.  10.  No  person  shall  place  or  suffer  to  be  placed  any 
casks,  boxes,  wood,  stone,  dirt,  lumber  or  other  material  what- 
ever in  any  street  or  any  sidewalk  in  said  village  so  as  to  in- 
commode or  obstruct  the  free  passage  or  use  thereof,  under  a 
penalty  of  ten  dollars  for  each  oflPense." 
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The  defendant,  Edward  C.  Van  H<xuten,  occupied  a  €rtore  on 
the  west  side  of  Broadway,  in  said  village,  and,  after  several 
times  being  notified  by  the  police  officers  of  the  village  to  re- 
frain from -obstructing  the  sidewalk  in  front  of  his  store,  was 
arrested  by  one  of  tihe  village  policemen  on  the  19th  of  April, 
1895,  and  charged  by  said  officer  with  a  violation  of  the  ordi- 
nance above  quoted.  At  the  time  of  the  arrest  the  boxes,  bar- 
rels, produce,  and  other  material  which  it  w^as  alleged  constitu- 
ted the  obstruction  were  upon  the  sidewalk,  and  observed  by 
the  officer,  and  the  defendant  was  in  and  about  the  store.  He 
was  arraigned  before  the  police  justice,  and  after  several  ad- 
journments, some  of  which  were  at  the  defendant's  request, 
he  was  found  guilty  by  the  police  justice  of  Imving  violated 
tlhe  said  ordinance,  and  ordered  to  pay  a  firue  of  |10,  and,  in 
default  of  payment,  to  be  imprisoned  in  the  county  jail  for  a 
term  not  exceeding  ten  days.  The  justice  refused  the  defend- 
ant's request  for  a  trial  by  jury.  The  defendant  was  repre- 
sented by  counsel,  who  raised  before  the  police  justice  all  the 
questions  which  are  now  presented  on  this  appeal.  No  evi- 
dence was  offered  on  behalf  of  the  defendant.  From  the  judg- 
ment of  the  poilice  justice  an  appeal  was  taken  to  this  court. 

We  will  take  up  and  consider  the  reasons  assigned  by  the  de- 
fendant's coumsel  for  a  reversal  of  the  judgment  in  the  order  in 
wihich  they  were  presented  on  the  argument.  It  is  first  claimed 
by  the  defendant  that  the  acts  specified  in  the  information  do 
not  constitute  a  crime.  It  is  true  that  a  village  board  of  trus- 
tees cann<yt  create  or  define  crimes;  that  the  legislature  aJone 
has  power  to  constitute  acts  or  omissions  as  crimdnal  offenses. 
But  in  the  adoption  of  this  ordinance  the  trustees  have  only 
done  what  tftie  legislature  has  given  them  power  to  do,  i.  e.,  for- 
bidden the  incumbering  of  sidewalks,  and  have  provided  a 
penalty  for  the  doing  of  such  an  act.  Whether  the  act  be  called 
a  crime,  or  otherwise,  it  is  nevertheless  a  violation  of  an  ordi- 
nance  or  by-law  which  the  board  of  trustees  had  power  to 
enact;  and  whether  it  be  called  a  crime,  or  not,  matters  not. 
The  punishment  can  be  no  greater  than  that  provided  by  the 
ordinance. 

The  question  as  to  whether  it  be  a  crime,  or  not,  is  only. 
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material  when  we  oonsider  the  question  of  how  the  ordinance 
fihould  be  enforced,  and  what  proceedinge  should  be  instituted 
to  punish  the  offender.  This  brings  us  to  the  second  point  pre- 
sented by  the  appellant. 

It  is  contended  that  the  only  remedy  for  a  violation  of  this 
section  is  by  a  civil  action,  to  be  commenced  by  the  service  of 
the  usual  form  of  summons,  and  not  by  a  warrant.  Section  7 
of  title  8  of  the  general  village  law  of  1870  is  as  follows: 

"The  firsFt  process  in  any  suit  brought  by  the  village  for  a 
penalty  under  this  act,  or  a  nile,  by-law  or  ordinance  adopted 
by  the  board  of  trustees  in  pursuance  of  said  act,  shall  be  a 
summon*  or  warrant." 

This  section,  then,  expressly  authorizes  the  use  of  a  warrant 
as  the  first  process  in  a  proceeding  to  enforce  any  village  ordi- 
nance adopted  pursuant  to  the  statute,  and  a  warrant  is  always 
suggestive  of  a  criminal  proceeding;  and  where  a  summons  is 
made  use  of  to  initiate  the  proceeding  the  action  is  of  a  quasi 
criminal  nature,  for  the  reason  that  the  penalty  may  be  enforced 
by  the  imprisonment  of  the  defendant  if  he  fails  or  refuses  to 
pay  the  penalty.  Section  4,  tit.  5,  of  chapter  291  of  the  Laws 
of  1870,  as  amended  by  chapter  229  of  the  Laws  of  1889,  pro- 
vides: 

"The  person  appointed  police  constable  shall  have  the  powers 
and  be  subject  to  the  same  duties  in  criminal  and  civil  cases 
*  •  *  as  constables  of  towns,  ♦  ♦  ♦  and  shall  be  sub- 
ject to  the  directions  and  orders  of  the  president.  He  shall 
have  the  power,  and  it  shall  be  his  duty,  to  keep  order  in  all 
public  places  in  the  village;  to  arrest  persons  concerned  in 
riotous  or  noisy  assemblages,  or  who  are  breaking  the  peace  or 
violating  this  act,  or  the  by-laws,  rules  or  ordinances  of  the 
village." 

And  that  the  i>olice  oflftcer  has  the  right  to  make  such  an  ar- 
rest without  a  warrant  is  made  very  clear  by  section  1  of  chap- 
ter 385  of  the  Laws  of  1875,  which  provides  that: 

"When  any  person  shall  be  arrested  by  a  police  constable 
without  process,  under  section  4,  title  5  of  the  act  entitled  'An 
aot  for  the  incorporation  of  the  villages,*  passed  April  20, 1870, 
the  justice  shall  proceed,"  etc 
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It  seems  clear,  therefore,  that  the  village  had  power  to  adopt 
and  enforce  this  ordinajK^e,  and  that  the  police  officer  had  the 
right  to  arrest  the  defeu'dant,  either  with  a  warrant  or  without 
a  warrant,  if  the  defendant  violated  the  ordinan<5e  in  his  pres- 
enoe. 

The  case  of  Roderick  v.  Whitson,  22  St  Rep.  858,  decided  by 
the  general  term  of  the  supreme  court  of  this  department^ 
seems  to  be  decisive  of  all  the  questions  so  far  considered  by  us* 
In  that  case  is  was  expressly  held  that  a  village  inoorporated 
under  the  general  village  law  of  1870  had  power  to  adopt  ordi- 
nances; that  the  police  constable  had  power  to  arrest  for  a  vio- 
lation of  them,  either  with  or  without  a  warrant;  and  that  the 
justice  thereupon  acquired  jurisdiction  "forthwith  to  hear, 
try,  and  determine  the  complaint  or  charge  on  which  such  per- 
son was  arrested,"  etc.  And  Mr.  Justice  Dykman,  writing 
the  opinion  of  the  court,  says,  "We  think  that  the  statute  con- 
templates a  criminal  proceeding  against  persons  who  violate 
the  ordinaai-ce  in  question."  In  that  case  the  ordina'n<5e  vio- 
lated forbid  any  person  to  go  about  or  remain  in  any  of  the 
streets  or  sidewalks  of  the  village  of  Matteawan,  beating  any 
drum  or  tambourine,  etc.,  without  permission  of  the  village 
president,  and  for  a  violation  thereof  a  penalty  of  five  dollars 
was  imposed.  The  power  of  the  trustees  of  the  village  of  Mat- 
teawan was  derived  from  the  same  source  as  that  under  whioh 
the  Nyack  trustees  aeted  in  adopting  the  ordinance  in  question,, 
so  that  the  dedsion  in  that  case  is  applicable  to  this,  and  is  con- 
trolling and  binding  upon  this  court. 

The  appellant  further  contends  that  the  evidenjoe  taken  be- 
fore the  police  justice  fails  to  show  that  the  acts  complained  of 
constituted  a  violation  of  sectiom  10  of  the  village  ordinances. 
We  have  carefully  examined  the  testimony,  and  are  of  the 
opinion  that  the  charge  made  against  the  defendant  was  made 
out  by  the  evidence.  The  adoption  and  publishing  of  the 
ordinance  was  proven,  and  it  was  put  in  evidence.  Mr.  Tuttle, 
the  president  of  the  village,  testified  that  the  morning  the  ar- 
rest was  made  he  saw,  in  front  of  defendant's  store,  bags,  bar- 
rels, and  boxes;  that  nearly  the  whole  front  of  the  store  on  the 
sidewalk  was  covered  by  these  boxes,  barrels,  and  bags;  they 
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were  on  the  flagging  in  front  of  the  store.  Officer  Wood,  who 
made  the  arrest,  corroborated  Mr.  Tuttle.  It  was  shown  that 
the  same  condition  of  things  existed  for  some  time  before,  and 
that  he  had  been  several  times  notified  to  remove  the  obstruc- 
tion. Defendant  admitted  that  he  had  placed  these  things 
there.  T!his  testimony,  in  the  absence  of  any  denial  and  ex- 
planation on  the  defendant's  iMirt,  waa  ample  evidence  to  jus- 
tify the  justice  in  finding  that  the  ordinance  had  been  violated. 
It  was  not  necessary  to  show  that  any  person  had  been  actually 
Interfered  with  or  obstructed  in  his  uee  of  the  sidewalk.  The 
public  were  entitled  to  the  use  of  the  sidewalk  at  its  full  width; 
and  the  placing  of  any  articles  or  material  upon  it,  and  sufferings 
it  to  there  remain,  which  interfered  with  the  u«e  of  the  walk, 
or  the  right  to  use  it  or  any  part  of  it,  constituted  a  violation 
of  the  law.  There  is  no  evidence  on  the  part  of  the  defendant 
controverting  the  testimony  of  Tuttle  or  Wood  thatJ:hese  arti- 
cles were  upon  the  sidewalk.  Prom  their  knowledge  of  it,  and 
its  general  use,  the  witnesses  could  testify  directly  to  the  fact 
that  these  articles  were  upon  the  sidewalk,  subject  to  cross- 
examination  and  proof  on  defendant's  part  that  they  were  not 
upon  the  sidewalk.  There  seems  to  have  been  no  claim  on  de- 
fendant's part,  so  far  as  the  evidence  goes,  that  the  place  where 
his  goods  were  was  not  a  part  of  the  sidewalk.  Therefore,  the 
testimony  of  Tuttle,  supported  by  the  testimony  of  Wood,  is 
sufficient  to  justify  the  finding  of  fact  by  the  justice. 

It  is  further  claimed,  in  defendant's  behalf,  that  the  justice 
erred  in  excluding  evidence  as  to  the  obstructions  in  front  of 
other  buildings  on  the  same  block.  Other  vio'lations  of  the 
ordinances  could  not  justify  the  defendant. 

The  justice  did  not  prevent  the  defendant  «<howing  the  actual 
width  of  Broadway  at  the  place  defendant  is  alleged  to  have 
placed  the  obstructions,  nor  did  defendant  attempt  to  show  that 
his  property  was  not  placed  on  a  part  of  the  sidewalk. 

The  return  shows  that  the  defendant  "asked  his  constitu- 
tional right  to  be  tried  by  a  jury,"  and  the  refusal  of  the  justice 
to  grant  his  request  is  now  urged  as  an  error,  and  a  ground  of 
reversal.  The  defendant  had  no  "constitutional  right"  to  a 
jury  trial.  Section  2  of  article  1  of  the  constitution  reads  as 
Vol.  XI— 54 
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follows:  "The  trial  by  jury  in  all  caBes  in  which  It  has  been 
heretofore  used  shall  remain  inviolate  forever."  When  the 
conetitution  was  adopted,  police  courts  and  courts  of  special 
eessions  did  not  exist,  nor  did  the  aets  charged  against  the  de- 
fendant constitute  an  offense;  hence  the  constitutional  pro- 
vision does  not  apply.  If  the  right  to  a  jury  trial  exists,  it 
must  be  by  virtue  of  the  provision  of  section  702  of  the  Criminal 
Oode.  We  think  that  it  does  not  apply  to  cases  for  violations 
of  village  ordinances  before  police  justices,  but  only  to  crimes 
-and  misdemeanors  as  created  and  defined  by  the  Penal  Code, 
and  not  to  such  offenses  as  the  one  at  issue,  in  the  absence  of 
any  other  i^pecial  statutory  provision.  Section  704  of  the  Code 
of  Criminal  Procedure  reads:  "Police  justices  have  such  juris- 
diction and  such  only  as  is  specially  conferred  upon  them  by 
statute."  Subdivision  4  of  section  725  of  the  Penal  Code  pro- 
vides that  among  the  statutes  continuing  in  force  notwithstand- 
ing the  Cl^e,  are  "All  acts  defining  and  providing  for  the  pun- 
ishment of  offenses  that  are  not  defined  ajud  made  punishable 
l)y  this  Code."  The  village  law  was  enacted  prior  to  the  adop- 
^tion  o-f  the  Code,  and  violations  of  village  ordinances  are  "of- 
fenses" not  defined  and  made  punis-hable  by  the  Code,  and  it 
was  evidently  the  intention  of  the  legislatnre  that  the  manner 
■of  enforcing  such  ordinances  which  was  then  provided  for  by 
statute  should  continue  in  force.  Section  702  of  the  Criminal 
Code,  above  referred  to,  was  intended  to  continue  the  statutes 
already  in  force,  as  regards  the  power  of  police  justices  in  ref- 
ei^ence  to  offenses  created  by  special  statutes,  and  existing  at 
the  time  of  the  adoption  of  the  Code,  in  1881,  and  not  defined 
by  the  Code.  In  re  McMahon,  64  How.  Prac.  290.  Section  1 
of  chapter  385  of  the  Laws  of  1875  provides  that: 

"When  a  person  is  arrested  ♦  ♦  ♦  without  process  ♦  ♦  ♦ 
and  brought  before  a  justice  of  the  peace  for  the  violation  of  a 
village  ordinance,  the  magistrate  shall  proceed  forthwith  to 
hear,  try  and  determine  the  complaint  or  charge  on  which  such 
X>erson  is  arrested,  and  suoh  person  shall,  upon  oonviotion  by 
«uch  justice,  be  fined  by  such  magistrate  in  accordance  with 
any  by-law  or  ordinance  of  the  village  and  imprisoned  in  the 
county  j'ail  until  such  fine  be  paid^  not  exceeding  ten  days." 
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This  proyision  provides  for  the  procedure  before  the  justice, 
and  is  controlling,  and  is  applicable  to  police  ju«tices  as  well 
<as  to  justices  of  the  peace,  for  the  reason  that  chapter  514  of  the 
Laws  of  1875,  which  provided  for  the  election  of  police  jus- 
tices, gives  them  power  to  try  actions  to  recover  penalties,  etc., 
for  violation  of  village  ordinances,  and  to  give  and  enforce 
judgments,  etc.;  and  by  chapter  308  of  the  Laws  of  1876  the  last 
act  was  amended  bv  giving  the  police  justice  exclusive  jurisdiction 
in  all  cases  of  violation  of  village  ordinances.  These  statutes 
do  not  repeal  chapter  385,  section  1,  of  the  Laws  of  1875,  afi  to 
the  method  of  procedure,  as  claimed  by  appellant'^  counsel, 
but  clothe  the  police  justice  with  the  power  there  conferred 
upon  justices  of  the  peace.  In  short,  the  police  justice  is  sub- 
stituted for  the  justice  of  the  peace.  Under  section  5  of  chap- 
ter 385  of  the  Laws  of  1875,  the  justice  had  the  power,  and  it  was 
his  duty,  to  proceed  "forthwith  to  hear,  try  and  determine"  the 
case,  and  such  language  necessarily  implies  that  it  must  be 
without  a  jury.  He  eould  not  proceed  "forthwith"  or  "deter- 
mine" the  case  if  defendant  had  a  right  to  a  jury.  This  power 
is  not  inconsistent  with  any  statute,  or  with  the  policy  of  the 
law.  There  are  numerous  offenses  with  which  the  justices  are 
empowered  to  deal  summarily.  Judge  Pratt,  of  this  depart- 
ment, says  in  the  case  of  People  v.  Putnam,  3  Parker,  Cr.  R 
386: 

"There  was  always  a  class  of  persons  or  offenders  who,  from 
the  commencement  of  the  government,  have  been  accustomed 
to  be  dealt  with  summarily  before  inferior  magistrates,  and 
to  whom  the  right  of  trial  by  jury  had  not  been  granted." 

The  case  of  People  v.  Burleigh,  1  N.  Y.  Cr.  R.  526,  which 
was  an  appeal  from  a  summary  conviction  of  appellant,  as  a 
disorderly  person,  under  the  excise  act  of  1857,  the  following 
was,  in  part,  the  opinion  of  the  court: 

"It  is,  however,  urged  that  the  provisions  of  law  above  re- 
ferred to,  and  under  which  the  defendant  was  convicted,  are 
repugnant  to  the  constitution,  and  void,  because  the  accused  is 
thereby  deprived  of  the  rig'ht  of  trial  by  a  common-law  jury 
after  indictment.  We  are  of  the  opinion  that  this  position  is 
untenable.    •    •    •    It  was  decided  in  People  v.  Justices  of 
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Court  of  Special  Sessions,  74  N.  Y.  406,  that  this  constitutional 
provision  did  not  apply  to  the  pettj  offenses  triable  before  a 
court  of  special  sessions.  •  •  •  The  very  manifest  intent 
of  «the  law  is  that  the  trial  should  be  had  by  the  magistrate 
without  jury.  It  is  made  the  duty  of  the  magistrate  ^forth- 
with  to  try  the  offender,  and,  upon  his  conviction  by  the  ofScer, 
sentence  must  be  pronounced/  The  fair  reading  of  the  act  is 
to  the  effect  that  the  entire  proceeding  shall  be  had  by  the 
magistrate.  To  him  is  given  exclusive  jurisdiction  to  examine, 
to  try,  and  to  convict." 

This  decision  was  made  two  yeara  after  the  adoption  of  ttie 
Code  of  Criminal  Procedure,  In  the  excise  act  of  1857  the 
word  '^forthwith"  is  used  in  the  same  manner  and  sense  as  in 
chapter  385  of  the  Laws  of  1875.  If  our  reasoning  is  correct, 
the  defendant  was  not  entitled  to  a  jury  trial,  and  the  justice 
did  not  err  in  that  respect 

The  judgment  of  the  police  justice  fibouid  be  affirmed. 

Judgment  affirmed. 

NOTE    ON    "ABEEST    WITHOUT    WARRANT.** 

For  cases  where  a  peace  oiBcer  may  arrest  without  a  warrant,  see  seo- 
tion  177,  Code  of  Criminal  Procedure;  People  v.  Shanley,  40  Hun,  478; 
4  N.  Y.  Cr.  472. 

Arrest,  without  warrant,  may  be  made  for  felony,  breach  of  peace  or 
misdemeanor,  committed  in  officer's  presence.  Willis  v.  Warren,  17 
How.  100;  1  Hilton,  690;  People  ex  rel.  Gunn  v.  Webster,  75  Hun,  278; 
58  S.  R.  225;  26  Supp.  1007;  People  v.  Wilson,  141  N.  Y.  185;  66  S.  R. 
828. 

Second  and  third  subdivisions  of  section  177  of  Criminal  Code  require 
an  actual  commission  of  a  felony. 

The  "reasonable  cause**  mentioned  in  the  last  subdivision  relates,  not 
to  the  offense,  but  to  the  person  arrested. 

Reasonable  cause  is  limited  to  cases  imder  third  subdivision.  Smith 
V.  Botens,  36  S.  R.  65;    13  Supp.  222. 

For  misdemeanor  committed  in  his  presence.       Id. 

For  a  breach  of  the  peace.    Mclntyre  v.  Raduns,  46  Supr.  123. 

For  offense  under  section  448  of  Penal  Code,  if  committed  in  his 
presence.    People  v.  Barber,  74  Hun,  367;   56  S.  R.  304;   26  Supp.  417. 

Not  for  misdemeanor  not  committed  in  his  presence. 

Not  for  common  prostitution,  unless  committed  in  his  presence.  Peo- 
ple ex  rel.  Kingsley  v.  Pratt,  20  Hun,  300. 
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Nor  for  Tlolation  of  city  OFdinance,  tmless  authorized  by  charter  or 
accompanied  by  breach  of  peace.  Hennessey  ▼.  Ck>nnolly,  13  Hun,  173. 
See  Contra,  Boderick  ▼.  Whltson,  22  S.  B.  858;  People  y.  Van  Houten, 
«9  id.  265. 

Kor  for  any  crime,  to  constitute  which  an  intent  is  essential,  where 
it  is  shown  that  no  such  intent  existed.  Smith  y.  Brotcns,  86  8.  R.  55;  13 
Supp.  222. 

Not  for  a  case  under  section  899  of  Code  of  Criminal  Procedure.  Peo- 
ple V.  Fuerst,  13  Misc.  304;    69  S.  B.  205. 

An  arrest  for  a  mere  misdemeanor,  after  its  commission,  can  be  made 
only  upon  a  warrant.    People  v.  Howard,  69  S.  B.  608;    13  Misc.  763. 

An  officer  may,  under  the  direction  of  another  officer,  who  saw  the 
offense  committed,  make  the  arrest.  People  ex  rel.  Gunn  y«  Webster, 
75  Hun»  278;  58  S.  B.  225;    26  Supp.  1007. 


3uvvmt  (Si0uxt—(&tnttii\  Mtm—Sftcm&  Hepadmeut 

July  26,  1895. 
PEOPLE   V.  HENRY  0.  FISH. 

(69  S.  B.  94.) 

1,  Game  law — Supervisors. 

The  provisions  c,f  subdivision  8,  section  12  of  county  law,  must 
be  interpreted  as  only  conferring^  power  on  boards  of  supervisors 
to  enact  laws  containing*  restrictions  and  prohibitions  additional  to 
such  as  are  contained  in  the  g-eneral  state  laws  or,  it  may  be,  in 
special  or  local  state  laws  which  it  may  be  seen  are  not  intended  to 
and  do  not  cover  the  whole  subject  or  take  it  unto  themselves,  and 
not  laws  conflicting  with  or  overriding  local  state  legislation  on  the 
same  subject. 

2.  Same — Nets. 

Section  138,  chap.  488  of  1892  authorizes  the  use  of  nets  in  catch- 
ing menhaden  in  the  waters  of  Bichmond  county  at  all  times,  and  a 
board  of  supervisors  cannot  restrict  the  right. 

Appeal  from  an  interlocutory  judgment,  sufltaining  a  de- 
murrer to  the  complaint. 
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The  opinion  of  Mr.  Justice  QAYNOR,  at  special  term,  is  a» 
follows: 

I  think  the  complaint  does  not  state  a  cause  of  action.  By 
section  272  of  the  game  law  (Laws  1892,  chap.  488),  which  was 
passed  May  5, 1892,  all  existing  laws  and  ordinances  of  boards 
of  supervisors  for  the  protection  and  preservation  of  fish,  game^ 
etc.  (with  one  exception,  whi<ih  need  not  be  specified),  were  re- 
pealed. The  next  section  (273)  empowered  boards  of  super- 
visors to  pass  '^sueh  laws  and  ordinances  as  shall  afford  addi- 
tional ppotectian  to,  and  further  restrictions  for  the  protection 
of,  birds,  fish,  shell-fish  and  wild  animals,  except  wild  de^r^ 
and  to  prohibit  the  taking  and  killing  of  the  same;"  provide* 
for  the  filing  thereof  in  the  offices  of  the  county  clerk  and  secre- 
tary of  state,  the  publication  tliereof,  and  also  t^at  they  shall 
in  every  case  be  printed  in  the  volume  of  the  Session  Laws 
for  the  current  year.  Section  138  of  the  same  law  is  a  special 
enactment  that  "no  device  except  angling  shall  be  placed,, 
drawn  or  used  for  the  capture  of  any  fish,  except  menhaden,  in 
the  waters  of  Raritan  Bay,  nor  in  any  water  adjacent  thereto 
in  Richmond  county."  The  particular  thing  to  be  noted  is  the 
exception  of  menhaden.  This  section  was  amended  in  1894 
by  the  addition  thereto  of  an  exception  that  shad  might  be 
taken  by  nets  during  a  period  of  several  months  in  the  year. 
It  is  provided  in  the  county  law  (I^ws  1802,  chap.  686),  which 
was  passed  twelve  days  after  the  game  law,  that  boards  of  su- 
pervisors may  "provide  for  the  protection  and  preservation, 
subject  to  the  laws  of  the  state,  of  wild  animals,  birds  and 
game,  and  fish  and  ahell-flsh,  within  the  county;  and  prescribe 
and  enforce  the  collection  of  penalties  for  the  violation  there- 
of." Subdivision  8,  §  12.  The  board  of  supervisors  of  Rich- 
mond county  afterwards  passed,  filed  and  published  the  law 
set  out  in  the  complaint,  prohibiting  the  fishing  for  or  catching 
of  menhaden  by  nets  in  any  of  the  waters  within  t»he  said  coun- 
ty, and  making  the  violation  thereof  a  misdemeanor,  and  also 
subjecting  the  violator  to  a  penalty  of  |100,  to  be  recovered  in  a 
civil  action  in  the  name  of  the  state ;  and  it  is  printed  in  the 
volume  of  Session  Laws  of  1893.  The  present  action  is  to  re- 
cover a  penalty  thereunder. 
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By  the  aforesaid  provision  of  the  game  law,  boards  of  su- 
pervisors are  empowered  to  enact  laws  making  additional  re- 
strictions for  the  protection  of  game  and  fish,  and  prohibiting: 
the  taking  and  killing  of  the  same, — that  is  to  say,  in  addition 
to  thoee  adopted  by  the  «tate  legielature.  The  similar  pro- 
vision in  the  county  law,  already  cited,  also  empowers  them  to- 
do  the  like,  "subject  to  the  laws  of  the  state;"  but  this  express- 
restriction  adds  nothing,  for  it  would  exist  without  being  ex- 
pressed, for  such  local  boards  get  their  power  to  legislate  from 
the  legislature,  and  such  conferred  power  is  subordinate  to  the 
power  of  the  legislature,  for  the  legislature  may  revoke  it  or 
limit  it  or  override  it  at  will.  It  follows  that,  if  the  legislature 
specially  legislate  upon  a  local  subject,  the  board  of  super- 
visors may  not  override  such  legislation;  for  otherwise  the  two 
bodies  could  alternately  override  each  other  indefinitely  upon  a 
given  subject.  The  provisions  of  state  law  in  question  must^ 
therefore,  be  interpreted  as  only  conferring  power  on  board* 
of  supervisors  to  enact  laws  containing  restrictions  and  pro- 
hibitions additional  to  such  as  are  contained  in  general  state 
laws,  or,  it  may  be,  in  special  or  local  state  laws  which  it  may 
be  seen  are  not  intended  to"  and  do  not  cover  the  whole  subject, 
or  take  it  unto  themselves,  and  not  laws  conflicting  with  or 
overriding  local  state  legislation  on  the  same  subject.  It  seems 
to  me  that  the  legislature  has,  by  section  138  of  the  game  law^ 
taken  the  subject  unto  itself  in  this  instance.  It  prdhibits  the 
taking  of  fish  in  Raritan  Bay  and  the  waters  adjacent  thereto 
in  Richmond  county  by  nets,  but  expressly  excepts  menhaden. 
As  the  complaint  alleges  generally  that  the  defendant  -caught 
menhaden  with  nets  "in  the  waters  within  the  jurisdiction  of 
Richmond  county,"  wihich  is  the  language  of  the  supervisors'^ 
law,  I  must  conclude  that  its  meaning  is  to  embrace  all  of  the 
said  waters  within  the  scope  of  tlie  supervisors'  law,  and  tihat 
defendant  is  to  be  liable  herein  upon  proof  that  he  so  caught 
menhaden  in  the  particula'r  waters  mentioned  in  section  13S 
of  the  game  law  (if,  indeed,  the  said  section  does  not  also  em- 
brace all  waters  within  the  jurisdiction  of  Richmond  county). 
If  this  is  not  the  intended  scope  of  the  complaint,  it  should 
have  designated  the  particular  locality  of  the  alleged  violation. 
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BO  afi  ix)  flhow,  in  fact,  a  violation  of  the  supervisors'  law,  and 
thus  allege  a  cause  of  action,  and  not  a  legal  conclusion.  In 
1894  the  legislature  so  amended  the  said  section  138  as  to  also 
except  shad  during  a  part  of  each  year.  May  the  board  of 
supervisors,  nevertheless,  altogether  prohibit  the  taking  of  shad 
by  nets?  The  case  as  to  menhaden  is  not  different.  Shad  is 
excepted  part  of  the  year;  menhadeoi,  the  whole  year.  If  the 
legislature  were  ^^Iso  to  except  shad  the  whole  year,  the  board 
of  supervisors  would  not  thereby  be  enabled  to  prohibit  the 
taking  of  shad  by  nets;  and  that  is  now  the  case  in  respect 
of  menhaden. 

The  demurrer  is  sustained. 

Edward  G.  Whitaker,  for  the  People. 
Kurzman  &  Frankenheimer,  for  respondent 

DYKMAN,  J. — This  is  an  appeal  from  a  judgment  entered 
upon  the  deeiision  suatainiing  a  demurrer  to  the  complaint  of 
the  plaintiff.  The  action  is  brought  to  recover  from  the  de- 
fendant a  penalty  of  $100,  for  having  caught  menhaden  by 
means  of  a  net  in  the  waters  within  the  jurisdiction  of  the  coun- 
ty of  Richmond  in  the  etate  of  New  York,  on  the  25th  day  of 
July,  1894,  contrary  to  the  ordinance  passed  by  the  supervisors 
of  Richmond  county,  and  contrary  to  and  in  violation  of  chap- 
ter 488  of  the  Lawis  of  1892.  The  complaint  sets  forth  an  or- 
dinance adopted  by  tihe  board  of  supervisors  of  the  county  of 
Richmond,  at  their  annual  session  in  1892,  by  -which  it  is  pro- 
vid<^  tjliat  menhaden  shall  not  be  fished  for,  caught,  or  cap- 
tured in  any  of  the  waters  within  the  jurisdiction  of  the 
county  of  Richmond  by  means  of  nets  of  any  kind,  and  im- 
posed the  penalty  of  |100  for  each  offense.  It  is  also  alleged 
that  the  defendant,  in  violation  of  the  ordinance,  contrary  to 
and  in  violation  of  chapter  488  of  the  Laws  of  1892,  fiaahed  for, 
cauft'ht,  and  captured  by  means  of  nets,  menhaden  in  the  waters 
within  the  jurisdiction  of  the  county  of  Richmond  and  state  of 
New  York,  and  that  by  reason  of  such  violation  of  the  statute 
the  defendant  la  indebted  to  the  plaintiff  in  the  sum  of  flOO, 
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being  the  amount  of  the  penalty  prescribed  by  said  act  op  ordi- 
nance of  the  board  of  supervisors,  and  the  statute  cited. 

By  the  statute  of  1892,  familiarly  known  as  th«  county  law, 
power  is  conferred  upon  boards  of  superrisore  to  provide  for 
the  protection  and  preservart:ion,  subject  to  the  laws  of  the 
state,  of  wild  animate,  birds,  game,  and  flsh  and  eftiellflsh,  with- 
in the  county,  and  prescribe  and  enforce  the  collection  of  pen- 
alties for  the  violation  thereof.  Chapter  488,  section  138,  of 
the  Laws  of  1892,  provides  that  no  device,  except  angling,  shall 
be  placed,  drawn,  or  used  for  the  capture  of  any  fish  excepting 
menhaden  in  the  waters  of  Raritan  Bay,  nor  any  waters  adja- 
cent thereto  in  Richmond  county.  That  s»Mrtion  was  amended 
by  chapter  627  of  th-e  Laws  of  1894,  by  adding  at  the  end  thereof 
the  following  words,  and  re-enacting  the  section  as  originally 
adopted,  by  the  following  addition  thereto : 

"Except  that  «rhad  may  be  taken  by  shad  nets  between  the 
IStih  day  of  March  and  the  15th  day  of  June,  but  said  nets  shall 
not  be  allowed  to  remain  in  said  waters  from  Saturday  at  sun- 
set to  the  following  Monday  at  sunrise." 

Upon  the  decision  of  the  demurrer  the  judge  at  si)ecial  terra 
made  a  thorough  examination  of  the  case,  and  wrote  an  opinion 
in  which  we  coneur,  and  with  which  we  are  entirely  satisfied, 
and  we  think  the  judgment  should  be  aflSrmed,  with  costs,  on 
the  opinion  of  the  judge  who  decided  the  demurrer. 

All  concur. 


July  30,    1895. 

PEOPLE  V.  HENRY  J.  WARREN. 

(69  S.  R.  167.) 

1.  Contract — State. 

When  a  state  enters  into  a  contract  with  a  private  indiviclual,  it 
relinquishes  its  sovereigrn  character  by  such  transaction  and,  as  a 
general  mle,  can  claim  no  exemption  from  the  rules  of  law  appll* 
cable  to  the  contracts  of  private  parties  under   like  circumstances. 
Vol  X— 55 
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2.  Same. 

In  such  case,  it  cannot  dictate  the  terms  and  conditions  of  a  con* 
tract  between  an  individual  and  one  of  its  municipal  corporations' 
which  would  be  illegal  if  the  contract  was  made  directly  by  itself. 

8.  Canetitutional  law — Alienation. 

Chapter  622  of  1894,  amending  section  2,  chapter  385  of  1870,  is  in 
conflict  with  the  federal  and  state  Constitutions  and  violates  the 
^    treaty  between  the  United  States  and  Italy. 

Appeal  from  a  judgment  of  conviction  for  violartiion  of  eection 
2,  ohap.  385  of  1870,  as  anuended  by  cihap.  622  of  1894,  which 
makes  it  a  crime  for  a  contractor  with  a  municipal  ^^wrporation 
for  the  construction  of  public  works  to  employ  an  alien  as  a 
laborer  on  such  work, 

Frank  R.  Perkins  and  John  G.  Milbum,  for  appellant. 

James  L.  Quackenbush,  for  the  People. 

WHITE,  J. — The  Barber  Asphalt  Paving  CJompany  is  a  West 
Virginia  corporation  engaged  in  the  business  of  paving  streets 
in  the  cities  of  this  state  under  contracts  with  the  municipal 
authorities.  In  June,  1894,  the  paving  company  entered  into  a 
contract  with  the  city  of  Buffalo  to  pave  Kensington  avenue,  a 
public  street  in  said  city.  The  defendant  was  the  superintend- 
ent of  the  company,  and  as  such  hired  and  discharged  its  la 
borers  on  that  work.  During  the  progress  of  the  work  Warren 
employed  an  alien  Italian  as  a  laborer,  and  for  that  he  has 
been  indicted,  tried,  and  convicted.  No  question  is  made  as  to 
the  defendant's  liability,  although  he  acted  solely  as  the  agent 
and  servant  of  the  paving  company  in  employing  the  alien. 

The  appellant  contends — First,  that  the  facts  stated  in  the 
indictment  do  net  constitute  a  crime;  second,  that  the  statute 
under  which  he  is  adjudged  to  be  a  criminal  is  repugnant  to  our 
state  and  national  constitutions,  and  to  the  treaty  between  the 
United  States  and  the  king  of  Italy. 

Section  1  of  article  1  of  our  state  constitution  provides  that 
no  member  of  this  state  shall  be  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof  unless  by  the  law 
of  the  land  or  the  judgment  of  his  peers.    Section  6  of  article 
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1  provides  that  no  person  shall  be  deprived  of  liberty  op  prop- 
erty without  due  process  of  law.  Article  5  of  amendments  to 
the  federal  constitution  provides  that  no  person  shall  be  de- 
prived of  liberty  or  property  without  due  process  of  law,  and 
section  1  of  article  15  provides  that  no  state  shall  make  or 
enforce  any  law  whiah  shall  abridge  the  privileges  or  immuni- 
ties of  citizene  of  the  United  States,  and  that  no  state  shall  de- 
prive any  person  of  liberty  or  property  without  due  process  of 
law.  By  article  3  of  the  treaty  with  Italy  it  is  provided,  in 
substance,  that  resident  Italians  in  the  United  States  shall  en- 
joy the  same  rights  and  privileges  in  respect  to  their  person 
and  property  as  are  secured  to  our  own  citizens. 

The  only  way  by  which  a  member  of  the  state,  wOiether  citi- 
zen or  alien,  can  be  deprived  of  the  rights  and  privileges  thus 
secured  to  him  is  by  due  process  of  law, — namely,  a  proceeding 
for  that  purpose  conducted  in  accordance  with  the  forms  and 
methods,  and  by  the  means  prescribed,  for  the  enforcement  of 
law.  The  relation  of  the  paving  company  to  the  city  of  Buff- 
alo was  that  of  an  independent  contractor,  and  while  engaged 
in  the  transaction  of  ite  business  in  this  state  it  is  entitled  to 
the  same  protection  and  enjoys  the  same  liberty,  rights,  and 
privileges  as  individual  members  of  the  state.  Santa  Clara 
Co.  V.  Southern  Pac.  R.  Co.,  118  U.  S.  394.  Personal  liberty— 
that  is,  the  right,  among  others,  to  make  contracts  to  labor  for 
others  and  to  employ  others  to  labor — is  secured  by  constitu- 
tional law  to  all  members  of  this  state,  and  the  right  is  inalien- 
able. Greenh.  Pub.  Pol.,  rule  303;  In  re  Baker,  29  How.  Prac. 
485. 

It  will  not  be  profitable,  as  it  seems  to  me,  to  argue  at  length 
the  foregoing  propositions  of  law.  If,  however,  authorities  are 
deemed  nece»sary,  see  dissenting  opinion  in  the  case  of  People 
V.  Beck,  30  N.  Y.  Supp.  473,  and  cases  there  cited.  Indeed,  the 
respondent's  counsel  does  not  dispute  that  such  is  the  law. 
His  contention  is  that  the  statute  in  question  does  mot  in  any 
way  affeot  or  relate  to  the  rig'ht  of  pursuit,  but  that  it  simply 
prescribes  rules  for  the  management,  or  "regulation,"  as  he 
puts  it,  of  its  use  of  its  own  property  by  the  state;  and  he  con- 
cedes that  it  is  the  only  theory  upon  which  the  validity  of  the 


Digitized  by 


Google 


436  KKW    yORK  CRIMINAL  REPORTS,  VOL.   XL 

statute  can  be  sustained.  His  argument  is  that,  as  Kenring- 
ton  avenue,  in  Buffalo,  is  a  public  street,  it  is  owned  by  the  city; 
that  as  the  city  is  a  political  subdivision  of  and  a  municipal 
corporation  within  the  state,  the  ownership  of  Kensington  ave- 
nue is  in  the  state;  and  the  Italian  worked  on  the  pavement 
being  constructed  in  Kensington  avenue,  he  was  in  fact  work- 
ing for  the  state,  and  the  state  had  the  same  absolute  right  to 
say  who  should  or  should  not  work  on  the  pavement  that  War- 
ren would  have  had  if  he  had  been  doing  private  work  for  an 
individual  member  of  the  state, — ^in  other  words,  that  the  state 
had  the  same  right  to  designate  what  laborers  the  paving  com- 
pany should  employ  and  refuse  employment  to,  as  it,  the  state, 
would  have  had  if  it  were  doing  the  work  through  its  agents 
and  servants. 

The  position  thus  assumed  by  the  people  is  novel,  and  not 
altogether  lacking  in  plausibility.  It  is  undoubtedly  true  that, 
if  the  state  engages  in  the  construction  of  public  works,  it  may 
employ  and  refuse  employment  to  whom  it  will.  It  can  do  that 
in  precisely  the  same  way  and  to  the  same  extent  that  an  in- 
dividual member  of  the  state  may  exercise  the  same  right  in 
reference  to  his  private  and  individual  affairs.  The  right  is  the 
same  in  either  case.  It  is  at  this  point,  as  it  seems  to  me,  that 
the  respondents  fall  into  error.  The  contention  is,  as  we  have 
seen,  that  the  state  owns  the  street,  and  that,  therefore,  not- 
withstanding the  pavement  in  it  is  being  constru cited  under  a 
contract  between  the  municipality  and  an  individual  member 
of  the  state,  the  act  of  employing  laborers  is  one  of  dominion 
over  and  regulation  of  its  own  property  by  the  state.  The 
statement  of  the  case  carries  with  it  a  complete  destruction  of 
the  theory  upon  which  the  claim  is  made.  That  the  state  sur- 
renders its  public  and  governmental  functions,  and  stands  on 
an  equal  footing  with  an  index)endent  contractor  with  it,  as  to 
such  work  as  that  in  question  (here,  and  that,  as  a  state,  it  exer- 
cises no  dominion  over  the  property  or  oontrol  over  the  em- 
ployment of  laborers  upon  the  work  being  dooe,  is  well  stated 
by  Dillon,  in  his  work  on  Municipal  Oorporatione,  as  follows: 

"EacJh  one  of  the  United  States  in  its  organized  political  ca- 
pacity, although  it  is  not  in  the  proper  sense  of  the  term  a  con- 
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poration,  yet  it  has  many  of  the  eesential  faculties  of  a  corpora- 
tion: •  •  •  Private  rights,  the  power  to  sue,  and  the  like. 
♦  ♦  •  Like  corporations,  •  •  •  a  state  can  make  con- 
tracts, •  •  •  maintain  actions  to  enforce  its  rights,  and 
redress  its  injuries.  While  the  power  to  contract  is  a  neces- 
sary constituent  of  the  sovereignty  of  a  state,  when  it  enters 
into  a  contract  with  a  private  individual  it  relinquishes  its 
sovereign  character  by  such  transaction,  an^  as  a  general  rule, 
can  claim  no  exemption  from  the  rules  of  larw  applicable  to  the 
contracts  of  private  parties  under  like  circumstances.  Dela- 
fleld  V.  Illinois,  2  Hill,  159;  Indiana  v.  Woram,  6  id.  33;  Lloyd 
v.  New  York,  5  N.  Y.  374,  opinion  of  Foot,  J.;  People  v.  Steph- 
ens, 71  id.  549;  Patton  v.  Gilmer,  94  Am.  Dec.  665." 

The  right  by  virtue  of  which  the  state  regulates  the  use  of 
its  property  is  one  of  dominion  and  sovereignty,  as  clearly 
appears  from  the  ease  of  McCready  v.  Virginia,  94  U.  S.  391, 
aiMi  other  cases  cited  by  the  respondent's  cou-nsel;  whereas, 
the  right  of  the  state  under  a  contract  with  one  of  its  individ- 
ual memibers,  as  in  the  case  at  bar,  is  private  and  legal,  the 
same  in  quality  and  character  as  the  right  of  the  individual 
with  whom  it  contracts,  and  in  no  wise  different  therefrom. 
The  exercise  of  the  right  or  power  of  dominion  over  property 
possessed  by  the  state,  then,  can  have  no  application  to  the 
I>ersanal  liberty  of  its  members.  In  matters  of  independent 
contract,  its  rights,  powers,  and  functions  in  a  case  like  the  one 
at  bar,  are  the  same  as  those  of  an  individual,  and  theiefore  it 
cannot  dictate  the  terms  and  conditions  of  a  contract  between 
an  individual  and  one  of  its  municipal  corporations  which 
would  be  illegal  if  the  contract  were  made  directly  by  itself. 

If  the  views  here  expressed  are  sound,  the  statute  in  question 
seeks  unlawfully  to  interfere  with  the  personal  liberty  of  the 
individual.  I  think  it  does,  and  that  it  is  in  conflict  with  our 
federal  and  state  constitutions,  and  the  treaty  with  Italy  as 
well;  and  until  compelled  by  judicial  authority  to  yield  assent 
to  such  legislatioin  as  that  in  question  here  I  shall  esteem  it  a 
privilege  and  solemn  duty  to  stamp  it  with  my  disapproval. 
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June  11,  1895. 

PEOPLE  V.  THOMAS  G.  COWAN. 

(69  S.  B.  185.) 

1,  Supplementary  prooeeding« — Judgment  cm  forfeited  recog- 

nizanoe. 
By  the  word  "appearance,**  as  uacd  in  Bection  2458  of  the  Code, 
ia  meant  the  Toluntary  anbmisaion  to  the  jurisdiction  in  whateTer 
form  manifested,  and  not  the  mere  narrow  and  technical  meaningt 
indicated  in  section  421« 

2,  Same. 

The  law,  allowing  judgment  to  be  entered  upon  a  recognizance 
in  the  city  of  New  York  under  an  order  of  forfeiture,  constitutes  a 
IM»t  of  the  undertaking  signed  by  the  party  contracting  as  though 
explicitly  written  out  in  it,  and  by  signing  it  the  defendant  consents 
that,  in  case  of  forfeiture,  judgment  may  at  once  be  perfected 
thereon  upon  which  a  general  execution  may  issue. 

8.  Same. 

Limitation  in  section  421  of  the  Code  was  not  intended  to  protect 
a  judgment  debtor,  who  is  personally  and  generaUy  liable,  against 
whom  a  general  execution  issues  and  all  of  whose  property  is 
bound  by  it. 

Appeal  from  order  of  the  general  term  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  which  aiSrmed 
an  order  of  special  term  vacating  and  setting  aside  an  order 
for  the  examination  of  defendant  John  Cahill  in  proceedings 
supplementary  to  execution. 

Said  Cahill,  as  surety  with  the  defendant  Thomas  G.  Cowan, 
entered  into  a  recognizance  for  the  appearance  of  the  latter  at 
the  court  of  general  sessions  in  and  for  the  city  and  county  of 
New  York  at  a  time  fixed.  Cowan  haring  failed  to  appear  at 
that  time,  an  order  was  entered  declaring  the  recognizance 
forfeited  and  thereafter  judgment  was  docketed  thereon  and 
an  execution  issued  which  was  returned  unsatisfied.  An  order 
was  subsequently  obtained  for  the  examination  of  Cahill  in 
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proceedings  supplementary  to  execution,  upon  an  affidavit 
which  alleged  tihe  facts  above  set  forth  and  also  that  no  part 
of  said  judgment  had  been  paid. 

Forbes  Hennessy,  for  appellan^t. 

Benjamin  Yates,  for  respondent. 

PINCH,  J. — ^We  are  of  the  opinion  that  the  order  lor  the  ex- 
amination of  the  judgment  debtor  in  proceedings  supplemen- 
tary to  execution  was  properly  granted  and  should  not  have 
been  vacated.  The  ground  taken  by  the  courts  below  is  that 
each  an  examination  is  prevented  by  the  limitation  of  the  Code 
(section  2458);  that  "the  judgment  must  have  been  rendered 
upon  the  judgment  debtor's  appearance  or  by  a  personal  service 
of  the  summons  upon  him."  The  purpose  and  scope  of  that 
limitation  is  quite  plain.  There  are  cases  in  wihich  a  formal 
judgment  is  rendered  in  which,  nevertheless,  the  apparent  deb- 
tor is  not  generally  and  personally  liable,  for  the  lack  of  appear- 
ance or  service  of  a  summons,  as  actions  begun  by  attadliment 
or  against  joint  debtors  where  some  only  have  been  served,  in 
which  the  liability  is  confined  to  some  specific  property  and  does 
not  end  in  a  general  execution.  Manifestly,  in  such  cases  the 
defendant,  affected  only  by  the  lien  upon  the  specific  property 
charged,  and  not  personally  liable  beyond  that,  should  not  be 
subjected  to  the  supplementary  proceedings.  But  the  limita- 
tion was  not  intended  to  protect  a  judgment  debtor  who  is 
liable  personally  and  generally,  against  whom  a  general  exe- 
cution issues,  and  all  whose  property  is  bound  by  it.  There 
is  no  reason  for  a  discrimination  abong  debtors  of  that  class 
and  character.  The  peculiarity  of  a  judgment  on  a  recogni- 
sance in  New  York  city  does  not  make  it  one  entered  without 
appearance  or  service  of  a  summons.  These  describe  the  two 
modes  by  which  a  court  acquires  jurisdiction  of  the  person. 
One  is  voluntary,  the  ottier  compulsory.  In  one  the  party  by 
his  consent  submi  ts  himself  to  the  jurisdiction ;  in  the  other  he 
is  brought  into  court  against  his  wild.  To  say  that  one  who 
has  neither  submitted  to  the  jurisdiction  nor  been  subjected  to 
it  by  service  of  a  summons,  may  yet  be  liable  to  a  personal 
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judgment  at  the  hands  of  the  court  would  be  to  make  judicial 
authority  boundlesfi.  By  the  word  ^'appearance"  as  used  in 
Beotion  2458  is  meant  the  voluntary  submis&ion  to  the  jurisdic- 
tion in  whatever  form  manifested,  and  not  the  mere  narrow 
and  teehnioal  meaning,  well  enough  in  its  place,  indicated  in 
section  421.  That  relates  to  an  appearan?oe  after  service  of  the 
summons  and  does  not  describe  one  whidh  is  altogether  volun- 
tary. One  who  confesses  a  judgment  does  not  "serve  a  notice 
of  appearance  or  copy  of  an  answer  or  demurrer,"  and  yet  he 
certainly  appears  by  his  voluntary  consent  to  the  entry  of  the 
judgment.  We  have  held  that  the  law  permitting  judgment  to 
be  entered  upon  a  recognizance  in  the  dty  of  New  York  after 
an  order  of  forfeiture  constitutes  a  part  of  the  undertaking 
signed  by  the  party  contracting  as  if  explicitly  written  out  in 
it,  and  that  by  signing  it  the  defendant  consents  that  in  case 
of  forfeiture  judgment  may  at  once  be  perfected  thereon  upon 
whidh  a  general  execution  may  issue.  People  v.  Quigg,  59 
N.  Y.  83.  Such  written  consent  to  the  entry  of  judgment  con- 
stitutes a  voluntary  appearance  in  the  action  and  submission 
to  the  jurisdiction,  and  does  not  exclude  the  right  of  tihe  cred- 
itor to  institute  supplementary  proceedings. 

The  original  order  sftiould  stand  and  the  order  vacating  it 
and  the  affirmance  by  the  general  term,  be  reversed,  with  costs. 

All  concur. 

Ordered  accordingly. 
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July  25,  1895. 

PEOPLE  ex  rel.  JAMES  E.  PECK  v.  PHILIP  SOHANTZ, 

as  SherifP, 

(69  a,R.  187.) 

Habeas  corpue — Discharge. 

Where  the  judginent  is  Talid  and  nnreTersed,  an  error  in  the  com- 
mitment is  not  sufficient  to  authorize  the  discharge  of  the  prisoner 
from  custody. 

Brinnier  &  Newoamb,  for  relator. 

P.  Arthur  Westbrook,  Dist  Atty.,  far  reflpondent. 

CLEARWATER,  J.— The  relator  was  convicted  at  a  court  of 
special  sessions  held  by  one  of  the  justices  of  the  peace  of  the 
town  of  Shawangunk,  in  the  coun?ty  of  Ulster,  for  a  violation 
of  ♦he  excise  law,  and  judgment  was  rendered  as  follows:  "It 
is  adjudged  that  said  James  E.  Peck  be  imprisoned  in  the  jail 
of  Ulster  county  fifty  days,  or  pay  a  fine  of  fifty  dollars,  and  be 
imprisoned  until  it  be  x>aid,  not  exceeding  fifty  days."  This 
judgment  was  embodied  in  the  commitment  undor  which  the 
relator  is  held  by  the  sheriff.  The  matter  comes  up  upon  a 
writ  of  habeas  corpus  sued  out  by  the  relator  to  review  Ihis 
conviction  and  imprisonment,  it  being  claimed  by  him  that^ 
as  the  judgment  of  the  court  of  sx>ecia"l  sessions  is  in  the  dis- 
junctive, it  is  void,  and  the  sheriff  has,  therefore,  no  right  to 
detain  him;  and  In  re  Hoffman  (decided  at  the  Albany  special 
term  of  October,  1883),  1  N.  Y.  Cr.  R.  484,  is  relied  upon  to 
sustain  this  position.  It  is  provided  by  section  515  of  the  Code 
of  Criminal  Procedure  that  the  only  mode  of  reviewing  a  judg- 
ment or  order  in  a  criminal  action  or  special  proceeding  of  a 
criminal  nature  is  by  appeal.  So  far  as  the  proceedings  here 
disclose,  the  conviction  of  the  defendant  was  proper.  No  at- 
tempt to  review  it  by  appeal  has  been  made,  and,  if  it  be  valid^ 
Vol.  XI— C6. 
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the  relator  ought  not  to  be  diBcharged  because  of  a  mere  tech- 
nical error  (if  error  there  be)  in  the  mittimus  committing  him 
to  the  county  jail.  The  ca«e  of  Pe<^le  ex  rel.  De  Voe  v.  Kelly, 
97  N.  Y.  212,  would  seem  to  be  decisive,  and  muert  be  regarded 
aa  overruling  the  Case  of  Ho£fman,  supra,  and  the  other  simi- 
lar  cases  upon  which  the  relator  reliee.  De  Voe  was  convicted 
of  assault  in  the  third  degree  (a  misdemeanor),  and  sentenced 
to  be  imprisoned  at  hard  labor  in  state's  prison  for  the  term  of 
one  year.  He  sued  out  habeas  corpus  before  the  county  judge 
of  the  county  of  Otsego.  On  the  return  of  the  writ  it  appeared 
that  he  was  held  in  custody  under  this  judgment  of  conviction, 
and  he  was  thereupon  remanded,  and  the  sheriff  directed  to 
carry  out  the  judgment.  Upon  appeal  to  the  general  term  the. 
order  of  the  county  judge  wa«  affirmed,  and  it  waa  further  or- 
dered thait  the  original  judgment  rendered  by  the  court  of 
sessions  be  carried  into  execution.  An  appeal  waa  taken  to 
the  court  of  appeals,  which  held  that  the  crime  for  which  the 
relaitor  was  convicted  was  a  misdemeanor,  and  punishable 
only  by  imprisonment  in  a  penitentiary  or  county  jail  for  not 
more  than  one  year,  or  by  a  fine  of  not  more  tlhan  f  500,  or  both, 
and  that  the  court  below  had  exceeded  its  jurisdiction  in  ad- 
judging the  relator  to  be  confined  in  a  state's  prifiKxn.  But  it 
held  that  the  conviction  was  still  valid,  althougih  the  judgment 
waa  erroneoufl;  that  the  relator  was  not  entitled  to  his  dis- 
charge upon  habeas  corpus,  but  he  should  be  remanded  to  the 
sheriff,  in  order  that  he  might  be  dealt  with  according  to  law; 
and  therefore  affirmed  the  order  of  the  eounity  judge  in  that 
particular.  Thus  it  appears  that,  even  if  the  judgment  of  the 
court  of  special  sessions  in  the  case  at  bar  be  construed  in  ac- 
cordance witlh  the  views  of  the  relator's  counsel,  he  is  not  en- 
titled to  his  discharge  here.  Jt  does  not  seem  to  me,  however, 
that  the  judgment  pronounced  by  that  court  is  erroneous,  as, 
by  excludang  those  words  which  can  be  treated  as  surplusage, 
the  judgment  can  be  sustained.  There  has  been  some  diversity 
of  opinion  as  to  the  propriety  and  legality  of  reviewing  cases 
of  this  kind  by  habeas  corpus,  but  the  correct  rule  appears  to  be 
that,  where  the  judgment  is  valid,  and  unreversed,  an  error  in 
the  commitment  is  not  sufficient  to  authorize  the  discharge  of 
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the  priaoner  from  custody.    Upon  the  whole  case,  I  am  of  the 
opinion  that  the  writ  shoald  be  diemissed,  and  the  relator  re- 
manded. 
Writ  ffiamiflsed;  and  relator  remanded  accordingly. 


JlttpMuti  (imtt—(&tuml  9ttm—mit&  §tpmmni. 

December  3, 1895. 
PEOPLE  T.  JOHN  BROW. 

(70  S.  B.  668.) 

1.  Trial— Charge. 

It  is  error  for  the  court  to  instruct  the  Jury  that  either  a  wit- 
ness or  the  defendant  had  uttered  a  falsehood  in  detailing  a  con- 
versation between  them. 

2.  Same — Opinion  of  court. 

So,  it  is  error  for  a  trial  court,  in  its  charge  to  the  jury,  to  refer  to 
the  testimony  of  a  witness  in  such  a  way  as  to  inform  the  jury 
that,  in  the  opinion  of  the  court,  the  testimony  of  such  witness  is 
false.  ,    . 

3.  Same — Comments  on  testimony. 

It  is  error  for  the  court  to  show  that  he  believes  that  a  crimin- 
ating admission  by  the  defendant  was  not  made  in  a  Joke,  though 
both  witnesses  and  defendant  have  testified  that  he  was  then  jok- 
ing. 

4.  Eviden<^e — Documentary. 

Upon  the  issue  as  to  the  age  of  the  complalDant  in  a  prosecution  for 
abduction,  a  record  by  a  former  teacher,  in  her  own  handwriting,  of  the 
attendance  of  complainant  and  other  puptis,  being  an  original  memoran- 
dum kept  by  her  as  required  by  law,  is  competent  evidence,  if,  on  looking 
at  it,  she  is  unable  to  remember  the  fact  of  the  age  of  complainant. 

Api>eal  from  a  Judgment  conviotiug  the  defendant  of  tbe 
crime  of  abduction. 

John  O.  Keeler,  for  appellant. 

Ledyard  P.  Hale,  for  the  People. 
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PUTNAM,  J.— The  defendant  wa«  indicted  in  the  court  of 
oyer  and  terminer  of  St.  Lawrence  countyj  on  the  3d  day  of  Oc- 
tober, 1894,  for  the  crime  of  abduction.  The  indictment  charged 
that  defendant,  with  others,  on  the  4th  day  of  August,  1894, 
took,  received,  employed,  harbored  and  used,  and  caused  and 
procured  to  be  taken,  received,  employed,  ha/rbored  and  used, 
a  female  under  the  age  of  sixteen  years,  to  wit.,  one  Ida  Jones, 
for  the  purpose  of  prostitution,  and  for  the  purpose  of  sexual 
intercourse;  neither  of  said  defendants  being  her  husband. 
Defendant  pleaded  not  guilty,  was  tried  separately  in  the  court 
of  sessions  of  St.  Lawrence  county,  and  found  guilty.  From 
the  judgment  of  conviction  he  has  appealed  to  this  court. 

Defendant,  on  the  -trial,  controverted  the  allegations  in  the 
indictment,  that  he  had  had  unlawful  relations  with  com- 
plainan^t,  and  also  that  she  was  under  sixteen  years  of  age. 
After  a  careful  consideration  of  the  evidence  produced  by  the 
parties  on  the  trial,  and  the  exceptions  taken  by  defendant  to 
the  rulings  and  the  dharge  of  the  learned  trial  court,  we  have 
reached  the  conclusion  that  the  judgment  of  conviction  must 
be  reversed  on  account  of  some  mistakes  in  the  instructions 
given  by  the  trial  court  to  the  jury,  and  rulings  made  by  him 
on  the  trial.  One  of  the  witnesses  called  by  the  people  was  Asa 
Hawley.  He  testified  to  a  conversation  with  defendant  on  the 
day  of  the  alleged  abduction,  which  tended  to  corroborate  the ' 
testimony  of  complainant.  His  testimony  was  oonitradicted 
by  defendant.  The  trial  judge,  in  his  charge  to  the  jury,  made 
the  following  remarks: 

**What  interest  had  Mr.  Hawley  in  this  case  to  go  upon  the 
stand  and  tell  a  falsehood?  Because,  gentlem«»i,  one  of  these 
two  men  have  done  it.  We  look  at  the  English  language,  or 
use  it,  just  as  it  means,  and  there  is  not  any  use  of  saying  to  you 
that  one  of  these  men  is  mistaken.  That  is  not  true.  There 
is  no  mistake  about  it.  Where  an  occurrence  occurred  last 
August,  and  one  man  goes  upon  the  stand  and  swears  posi- 
tively that  a  certain  thing  did  occur,  and,  otn  the  other  hand, 
another  person  comes  upon  the  stand,  and  swears  that  it  did 
.  no*,  one  of  tihem  is  telling  an  untrufh.  It  is  for  you  to  say 
j  which  one  it  Is.    What  interest  had  Mr.  Hawley  to  go  upon  the 
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witness  stand  and  tell  an  untruth  in  this  caae?  Has  he  got 
any?  Is  he  a  disinterested  witness?  That  is  for  you  to  say. 
Whajt  interest  had  Mr.  Brow  in  thia  case?  You  are  to  take 
his  testimony  joist  tlhe  oame  as  any  other  witness;  but  it  is 
my  duty  to  say  to  you,  gentlemen,  that  when  he  is  a  witness 
upon  the  stand  he  is  a  witness  who  stands  here  charged  with  a 
felony,  and  you  have  a  right  to  taJce  into  consideration,  in  de- 
termining what  weight  you  will  give  to  his  testimony,  the  fact 
that  he  ie  a  witness  who  is  here  charged  with  a  crime." 

We  think  the  court  erred  in  thus  instructing  the  jury  that 
either  Mr.  Ilawley  or  defendant,  in  detailing  the  conversation 
referred  to,  had  uttered  falsehood.  He  should  have  allowed 
the  jury  to  paiss  upon  the  matter.  The  jury  miglht  well  have 
determined  that  one  of  the  witnesses  was  mistaken,  and  not 
guilty  of  deliberate  perjury.  An  examination  of  the  testimony 
given  by  Mr.  Hawley  shows  that  his  recollection  of  the  con- 
vensation  he  had  with  the  defendant  on  the  day  of  the  abduc- 
tion was  not  clear,  and  it  is  a  well-known  fact  that  honest  wit- 
nesses, in  detailing  a  conversation  tihat  occurred  months  be- 
fore, often  materially  differ  in  their  recollections.  Hence  the 
trial  court,  instead  of  charging  that  either  defendant  or  Hawley 
had  upon  the  trial  perjured  themselves.  Should  have  left  it 
to  the  jury  to  determine  whether  one  of  the  witnesses  was  mis- 
taken or  had  intentionally  sworn  falsely. 

Again,  in  the  portion  of  the  charge  above  quoted  *he  trial 
court  inadvertently  allowed  hie  opinion  as  to  the  respective 
credibility  of  the  testimony  of  defendant  and  Hawley  to  ap- 
pear. He  did  not  directly  instruct  the  jury  to  believe  the 
statement  of  Hawley  and  disbelieve  that  of  defendant,  but  the 
jury  were  not  left  in  doubt  as  to  his  opinion.  It  has  been  prop- 
erly held  error  for  a  trial  court,  in  its  charge  to  the  jury,  to 
refer  to  thete^imony  of  a  witness  in  such  a  way  as  to  inform 
the  jury  that  in  the  opinion  of  the  court  the  testimony  of  such 
witness  waa  falee.  A  party  to  an  action  is  entirtled  to  a  de- 
termination of  the  jury  on  the  question  of  the  credibility  of 
witnesses  uninfluenced  by  the  opinion  of  the  court.  People  v. 
Gorman,  83  Hun,  605;  65  St.  Rep.  41;  McKenna  v.  People,  81 
:S.  Y.  360,  363. 
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The  court  also  used  the  following  language  in  regard  to  tihe 
same  conversation  between  Hawley  and  defendant: 

"If  he  was  down  there  simply  buying  blackberries,  why  did 
he  say  to  Hawley  (if  you  find  he  did  «ay  so)  that  he  had  every- 
thing arranged,  and  that  Welch  wanted  him  (Hawley)  to  go 
down?  What  was  it  that  was  arranged?  That  is  for  you  to 
say.  You  remember  the  response -that  Mr.  Hawley  gave.  It 
may  have  been  a  slang  phrase,  perhaps,  but  it  means  a  good 
deal,  that  he  was  not  4n  it;'  that  is  the  reply  that  Mr.  Hawley 
says  he  made  to  Mr.  Brow.  You  are  to  say,  if  Mr.  Brow  made 
that  statement,  why  did  he  make  it." 

In  so  instructing  the  jury  the  court  did  not  state  the  facts, 
correctly.  The  witness  Hawley,  in  first  detailing  the  conversa- 
tion with  defendant,  testified  that  defendant  said : 

"That  Willie  Welch  wanted  him  and  I  to  go  down  there.  I 
told  him  I  wasn't  in  it.  He  said  he  had  got  things  all  fixed^ 
and  Will  Welch  wanted  him  and  I  to  go  down  there.  That's 
all  there  is  to  it." 

Afterwards,  on  being  further  interrogated  in  regards  to  that 
conversation,  he  corrected  his  testimony  as  follows : 

*'Q.  Did  you  tell  him  you  wasn't  in  that  kind  of  business? 
A.  I  don't  remember  whether  I  did  or  not.  Q.  Did  I  under- 
stand you  to  swear  a  moment  ago  that  you  said  to  bim  when  he 
was  talking  there  that  you  wasn't  in  it  ?  A.  Yes,  sir.  Q.  did  you 
say  that  to  him?  A.  I  don't  remember  whether  I  said  those 
very  words  or  not." 

It  was,  therefore,  a  mistake  on  the  part  of  the  court  to  say  to 
the  jury  that  in  the  conversation  referred  to  Hawley  responded 
to  defendant  that  "he  wasn't  in  it,"  and  that  such  response 
"means  a  good  deal."  The  effect  of  Hawley's  testimony  was- 
to  leave  it  uncertain  whether  he  made  the  remark  which  the 
judge  thought  meant  a  good  deal. 

John  and  Henry  Randall  had  been  called  by  the  people  to 
prove  am  admission  by  defendant  to  tlie  eflFeet  that  he  (defend- 
ant) had  intercourse  with  complainant  at  the  time  of  the  al- 
leged abduction.  John  Randall  testified  that  defendant,  at 
the  time  he  made  the  admission,  was  joking  and  laiiphingr 
and  he  could  not  tell  whether  he  meant  it  or  not.    Henry  Ran- 
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dall  said,  "I  took  it  they  were  joking  together."  Defeaidant 
testified  that  wbat  he  said  to  John  and  Henry  Randall  wa» 
gaid  as  a  joke.  Hence  the  witnesses  who  teetifled  in  regard  to 
the  admission  made  by  defendant  of  having  had  intercourse 
with  complainant  at  the  time  in  question  gave  evidence  f rem 
which  the  jury  could  have  well  found  that  the  afdmission  was  a 
mere  remark,  intended  as  a  joke,  and  not  to  be  taken  seriously. 
And  the  statement  of  these  witnesses  in  that  regard  was  not 
improbable.  Would  defendant  be  likely  to  serious-ly  admit  the 
commission  of  a  felony  for  which  he  could  be  sent  to  state 
prison?  The  trial  judge  charged  in  regard  to  the  admission  as 
follows: 

"It  has  been  called  out  upon  this  trial  that  some  few  days 
after  this  occurred, — whatever  it  was, — that  Mr.  Brow,  in  his 
barber  shop,  in  the  presence  of  three  men,  admitted  that  he  had 
intercourse  with  this  girl  down  there  in  the  bushes.  ♦  ♦  ♦ 
He  says  to-day  it  was  a  joke.  It  is  for  you  to  say  whether  it 
was  a  joke  or  not.  That  is  the  way  he  puts  it.  He  says  it  wa» 
done  in  a  joking  way.  You  have  a  right  to  say  whether  it  is  a 
subject  which  a  married  man,  living  in  the  town  of  Colton^ 
would  be  likely  to  joke  about." 

The  trial  judge  evidently  thought  that  the  admission  was  not 
made  in  tlie  way  of  a  joke,  and  allowed  the  jury  to  see  what 
his  opinion  was.  We  think  his  remarks  were  objectionable 
for  the  reasons  above  stated.  In  an  indirect  way  he  informed 
the  jury  that  he  did  not  believe  defendant's  testimony  to  the 
effect  that  what  he  said  to  the  Randalls  about  his  intercourse 
with  complainant  was  not  intended  seriously.  The  mistakes 
above  referred  to  tended  to  the  prejudice  of  the  defendant  on 
the  trial,  and  prevented  him  from  obtaining  the  uninfluenced 
verdict  of  the  jury  on  the  questions  of  fact  in  the  case. 

One  question  sharply  contested  on  the  trial  was  as  to  the  age 
of  the  complainant.  Defendant  called  l^fary  Hayes,  a  school 
teacher,  with  whom  complainant  attended  school  in  1891.  The 
witness  testified  that  she  knew  complainant,  and  produced  a  record 
in  her  own  handwriting  of  complainant's  attendance  and  the  at- 
tendance of  the  other  pupils;  that  she  inquired  of  the  pupils 
tfheir  ages  when  riie  opened  school,  and  set  it  down  in  a  record* 


Digitized  by 


Google 


448  KEW  YORK  CRIMINAL  REPORTS,   VOL.   XL 

She  te«rtifled,  in  substance,  that  pupils  gave  iiieir  ages  wiien 
they  oame  to  school,  and  she  took  their  ages,  and  set  them 
down,  and  that  the  record  produced  was  a  record  made  by  her 

at  the  time.  The  witness  afterwards  looked  at  the  record 
and  was  unable  to  remember  what  the  complainant  told  her  as 
to  her  age,  independently  of  the  memorandum.  Defendant 
then  offered  to  read  tbe  memorandum  in  evidence,  but  the 
court  excluded  it.  This,  we  think,  was  error.  The  record  was 
an  original  memorandum  kept  by  the  witness,  required  to  be 
kept  by  her;  and  if,  on  looking  at  it,  she  was  unable  to  remem- 
ber the  fact  of  the  age  of  complainant,  the  memorandum  itself 
was  competent  evidence.  Nat.  Ulster  County  Bank  v.  Madden, 
114  N.  Y.  280;  23  St.  Rep.  220.  The  evidence  so  offered  was 
important,  and  its  exclusion  may  have  affected  the  result  of  the 
aasa 

We  also  think  the  objections  to  the  following  questions  asked 
of  the  witness  Hawley  should  have  been  sustained:  "Q.  What 
answer  did  you  make  to  the  defendant  when  he  asked  you  to  go 
down  there,  that  they  had  got  it  all  fixed  up?  "  And,  "At  the 
time  he  asked  you  to  go  down  there,  was  the  girl  down  there  with 
Welch, — down  the  road  ?  "  The  witness  Hawley  had  not  testified 
that  defendant  asked  him  to  go  down  there,  but  that  defendant 
had  told  him  that  Willie  Welch  wanted  him  and  defendant  to  go 
down  there.  The  allowance  of  the  questions  by  the  court  which 
assumed  that  the  previous  evidence  of  the  witness  showed  a  re- 
quest on  the  part  of  defendant  to  Hawley  to  go  down  where  the 
complainant  was  at  the  time  of  the  alleged  abduction  to  prejudice 
defendant  before  the  jur3% 

There  are  very  many  other  exceptions  taken  by  the  defendant 
to  the  ruling  on  the  trial  and  to  the  charge,  which  we  do  not  deem 
It  necessary  to  discuss. 

For  the  reasons  above  stated,  the  judgment  should  be  reversed 
and  a  new  trial  granted. 

All  concur. 

See  note  to  People  v.  Leach»  11  N.  Y.  Cr.  — ^  on  *^iiiment  of  Court  on 

Evidence." 
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November  26,  1895. 

PEOPLE  V.  LEWIS  ALTMAN. 

(70  S.  R.  66.) 

L  Criminal  law — Indictment — Duplicity. 

An  indictment,  which  alleges  the  forging  of  .an  indorsement  with 
intent  to  defraud  a  certain  person  by  offering  it  to  him  in  payment 
for  goods  purchased,  charges  but  one  offense  and  contains  only  the 
plain  and  concise  statement  of  the  act  constituting  the  crime, 
which  the  statute  requires. 

2.  Evidence — Forgery. 

Upon  the  trial  of  an  indictment  for  uttering  a  forg^ed  check,  evi- 
dence of  other  similar  checks  found  upon  th-  person  of  the  defend- 
ant  with  the  forged  check  counted  upon,  without  any  proof  as  to 
their  handwriting  or  as  to  whether  they  were  genuine  or  forged, 
is  immaterial  upon  the  question  of  intent. 

8.  Appeal — Harmless  error. 

The  rule  that  an  error,  committed  upon  a  trial,  may  be  over- 
looked when  the  party  complaining  is  not  injured  thereby,  is  applies 
able  only  in  cases  where  the  error  could  by  no  possibility  have  pro^ 
duced  injury. 

Appeal  from  judgment  of  tbe  general  term  of  the  supreme 
court  in  the  third  judicial  department,  entered  upon  an  order, 
wliich  affirmed  a  judgment  of  the  court  of  sessions  of  the  county 
of  Warren,  entered  upon  a  verdict  convicting  defendant  of  the 
crime  of  forgery  in  the  second  degree, 

A.  Armstrong,  Jr.,  for  appellant. 
Lyman  Jenkins,  for  respondent 

BARTLETT,  J.— The  defendant  was  indicted  as  James  Alt- 
man,  but  it  was  subsequently  found  that  his  name  is  Lewis  Altman. 

The  indictment  charged  him  with  forging  the  check  of  James 
Altman  for  twenty-five  dollars  on  the  Glens  Falls  National  Bank 
and  that  with  the  intent  to  defraud  one  Rufus  M.  Cole  he  forged 
Vol.  XI-57 
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upon  the  back  thereof  the  indorsement  of  one  Henry  BL  Bush^ 
and  oflEered  same  in  payment  for  certain  goods  purchased  of  Cole. 

The  defendant  demurred  to  the  indictment  upon  the  ground 
that  more  than  one  crime  was  charged  therein.  The  demurrer 
was  overruled  and  defendant  required  to  plead,  and  we  think 
properly.  It  is  true  the  statute  (Code  of  Criminal  Procedure,  §§ 
278,  279)  provides  that  the  indictmeiit  must  charge  but  one  crime 
and  in  one  form,  except  it  may  charge  in  separate  counts  the 
crime  to  have  been  committed  in  a  diflferent  manner  or  by  differ- 
ent means.  We  do  not  think  this  enactment  in  the  Code  of 
Criminal  Procedure  laid  down  a  new  rule,  but  was  merely  a  codi- 
fication of  the  existing  law. 

The  Penal  Code  makes  both  the  forging  of  an  instrument 
(§  511)  and  the  uttering  thereof,  knowing  it  to  be  forged  (§  521)^ 
forgery  in  the  second  degree. 

It  may  well  be  that  one  person  may  forge  the  instrument  and 
another  utter  it,  and  it  is  evident  that  both  acts  should  be  deemed 
equally  criminal. 

In  the  indictment  now  before  us  the  crime  charged  was  the 
forgery  of  the  indorsement  of  H.  H.  Bush,  with  the  intent  to  de- 
fraud Rufus  M.  Cole.  It  charges  but  one  offense,  and  contains 
only  the  plain  and  concise  statement  of  the  act  constituting  the 
crime  which  the  statute  requires.  Code  of  Criminal  Procedure, 
§  275. 

The  allegation  that  the  defendant  offered  the  check  with  the 
forged  indorsement  thereon  to  Cole  in  payment  for  goods  pur- 
chased does  not  charge  a  separate  offense,  refers  to  one  transaction, 
and  avera  a  fact  which  the  people  were  bound  to  prove  before  thej 
could  convict. 

There  is  nothing  in  the  previous  decisions  of  this  court  laying 
down  a  different  rule  of  criminal  pleading. 

The  counsel  for  the  defendant  referred  to  two  cases. 

In  People  v.  Tower,  185  N.  Y.  457 ;  48  St.  Rep.  438,  the  only 
point  decided  was  that  assuming  the  offenses  of  forgery  and  utter- 
ing the  forged  instrument  could  not  be  united  in  the  same  indict- 
ment the  remedy  is  by  demurrer,  and  where  not  so  taken  the  ob- 
jection is  waived. 
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In  People  v.  Adler,  140  N.  Y.  331 ;  55  St  Kep.  669,  the  de- 
fendant was  charged  with  the  crime  of  forgery  in  the  second  de- 
gree, and  the  first  count  in  the  indictment  charged  him  with  forg- 
ing a  certain  written  instrument  set  forth,  while  the  second  count 
charged  him  with  uttering  it 

The  defendant  demurred  and  the  demurrer  was  overruled ;  this 
court  sustained  the  ruling. 

It  may  very  well  happen  that  when  the  district  attorney  is 
drawing  an  indictment  for  forgery  in  the  second  degree  he  may 
be  in  doubt  as  to  whether  he  can  prove  the  forging,  or  the  utter- 
ing, and  it  would  be  prudent  and  proper  pleading  to  set  forth  the 
oflfense  in  two  courts  as  in  People  v.  Adler. 

But  in  the  case  at  bar  the  offense  charged  was,  as  already 
pointed  out,  the  forging  of  an  indorsement  with  the  intent  to  de- 
fraud a  certain  person  by  oflEering  it  to  him  in  payment  for  goods 
purchased,  and  there  is  nothing  in  either  of  the  cases  cited  render- 
ing improper  to  set  forth  such  a  state  of  facts  in  one  count  of  the 
indictment 

While  we  have  reached  the  conclusion  that  this  conviction  must 
be  reversed  on  other  grounds,  we  have  dealt  at  length  with  the 
question  presented  on  the  demurrer  to  the  indictment  in  order  to 
settle  a  question  of  criminal  pleading  about  which  some  confusion 
seems  to  exist 

When  the  prisoner  was  arrested  the  sheriff  searched  him  and 
found  upon  his  person  not  only  the  forged  check  and  indoi-sement 
which  are  set  forth  in  the  indictment,  but  sundry  other  papers. 

One  paper  purported  to  be  the  check  of  W.  B.  Miller,  dated  at 
Hudson,  N.  Y.,  September  6,  1894,  drawn  on  the  Farmers'  Na- 
tional Bank  for  one  hundred  dollars  and  indoreed  by  H.  H.  Buscb, 
being  the  same  indorsement  as  appeara  upon  the  check  set  forth 
in  the  indictment  Another  paper  purported  to  be  the  check  of 
W.  B.  Young,  dated  at  Crlens  Falls,  September  6,  1894,  drawn  on 
the  Glens  Falls  National  Bank  for  one  hundred  dollars ;  this  check 
bore  no  indoreement 

Another  paper  contained  nothing  but  the  letters  and  words  "H. 
H.  Bush." 

In  addition  to  the  above  there  were  six  blank  checks,  Merchants' 


Digitized  by 


Google 


452  NEW   YORK   CRIMINAL  REPORTS,   VOL.  XL 

National  Bank,  Glens  Falls,  N.  Y. ;  two  on  First  National  Bank, 
Saratoga  Springs,  N.  Y.;  one,  Farmers'  National  Bank,  Hudson,  N. 
Y. 

At  the  trial  the  district  attorney  offered  in  evidence  the  instru- 
ment set  forth  in  the  indictment  and  which  had  been  rendered  bj 
the  defendant  to  Ruf us  M.  Cole,  in  payment  for  goods  and  the  in- 
dorsement upon  which  had  been  proved  a  forgery. 

While  this  paper  iras  found  upon  the  person  of  the  defendant  it 
was  material,  was  fully  proved  and  properly  received,  notwith- 
standing the  objections  of  the  defendant 

Thereupon  the  district  attorney  offered  in  evidence  other  papers 
found  on  the  person  of  the  defendant  and  which  we  have  already 
described,  without  giving  any  proof  as  to  their  handwriting  or  as 
to  whether  they  were  genuine  or  forged. 

The  defendant's  counsel  objected  in  these  words,  viZb:  ''  Defend- 
ant objects  as  immaterial  and  not  set  out  in  the  indictment  and  in- 
competent" 

The  record  then  states : 

"  Objection  overruled  and  papers  received  in  evidence  as  marked 
as  bearing  upon  the  question  of  the  intent  with  which  the  act  was 
committed     Exception  to  the  defendant" 

These  papers  were  exhibited  to  the  jury,  and  it  may  very  well  be 
that  the  two  checks  duly  filled  out  and  already  described  were  re- 
garded by  them  as  other  instruments  forged  by  the  defendant, 
although  no  proof  as  to  their  character  had  been  offered. 

There  was  no  attempt  to  bring  the  case  within  the  rule  laid  down 
by  this  court,  that  upon  the  trial  of  an  indictment  for  forgery  by 
uttering  a  forged  check,  and  as  bearing  upon  the  question  of  guilty 
knowledge  of  defendant,  it  is  competent  to  prove  the  uttering  by 
him  of  other  forged  checks  upon  other  occasiona  People  v.  Ever- 
hardt,  104  N.  Y.  591;  5  St  Eep.  793. 

It  is  impossible  to  say  that  the  defendant  was  not  prejudiced  by 
these  papers  admitted  against  his  objection.  The  rale  that  an  er- 
ror committed  upon  a  trial  may  be  overlooked  when  the  paity 
complaining  was  not  prejudiced  thereby  isonly  applicable  incases 
where  the  error  could  by  no  possibility  have  produced  injury. 
Stokes  V.  People,  53  N.  Y.  164. 
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We  think  the  papers  were  clearly  incompetent  evidence,  and 
their  admission  was  error,  and  the  judgment  of  conviction  should 
be  reveraed. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,    rij 

All  concur. 

Judgment  reversed. 

See  note  to  People  y.  HcLauglilin,  11  N.  Y.  Cr.  08,  on  "Eyidence  of 
Similar  Crimes." 


f  MDfreme  (Sourt— General  Wtm—i\ttt  §mvtmuU 

Octol)er  18,  1895. 

PEOPLE  V.  WILLIAM  H.  SCHOOLEY. 

(69  S.  B.  841.) 

1.  Appeal — Verdict 

The  appellate  court  Is  not  Justified  in  interfering  with  the  verdict  of 
the  jury,  where  the  facts  are  reasonably  capable  of  diverse  or  oppos- 
ing inferences,  unless  the  court  is  satisfied,  from  a  review  of  the 
testimony,  that  injustice  has  probably  been  done. 

2.  Evidence — Proof  of  other  crimes. 

Where  evidence  is  competent,  its  exclusion  is  not  called  for,  be- 
cause it  tends  to  establish  the  commission  of  another  crime  by 
some  one  else. 

d.  Appeal — Striking  out  evidence. 

The  refusal  of  the  court  to  strike  out  the  opinions  of  experts 
does  not  call  for  a  reversal  of  the  judgment,  where  they  were  com- 
petent  and  proper  evidence  when  received;  in  such  case,  the  court 
has  the  right  to  let  the  evidence  stand  for  what  it  is  worth,  although 
disproved. 

4  Same — Exception. 

An  exception  to  the  entire  charge  does  not  benefit  the  defendant. 

Appeal  from  a  judgment,  convicting  defendant  of  receiving 
stolen  property. 
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Eobert  J  Haire,  for  app'lt 

John  R  Fellows,  Dist  Atty.,  for  People, 

PARKER,  J.— In  December,  1890,  four  bonds  of  the  St  Louis 
&  Iron  Mountain  Railroad  Company,  of  the  par  value  of  $1,000 
each,  the  property  of  Ellen  M.  Gay,  were  stolen  from  her  posses- 
sion in  Washington,  D.  C.  In  August  of  the  following  year  these 
bonds,  falsified  by  the  obliteration  of  certain  indorsement  thereon 
at  the  time  of  the  larceny,  and  further  falsified  by  the  obliteration 
of  the  true  numbers  on  the  bonds  and  coupons  attached,  and  the 
substitution  of  other  numbers,  were  in  the  possession  of  the  de- 
fendant, and  disposed  of  by  him  under  circumstances  which,  the 
people  claimed,  and  the  jury  have  found,  established  knowledge 
on  his  part  that  they  had  been  stolen.  One  of  the  bonds  the  de- 
fendant sold  to  the  firm  of  James  Walsh  &  Son  about  August 
10,  1891,  for  which  he  received  the  check  of  the  firm  for  $1,035. 
One  of  the  firm  went  with  him  to  the  bank  upon  which  the  check 
was  drawn,  where  it  was  cashed,  after  which  they  returned  to  the 
office  of  Walsh  &  Son,  and  defendant  handed  back  to  the  firm 
$135,  taking  with  him  $900,  which  he  said  was  for  a  client  of  his 
by  the  name  of  Peterson,  who  owned  the  bond.  Peterson  was 
not  produced  upon  the  trial,  nor  was  his  absence  satisfactorily  ac- 
counted for.  The  history  of  the  disposition  of  the  other  bonds  to 
White,  Morris  &  Co.,  and  the  drawing  out  of  the  money  after  de- 
posit, by  defendant,  personally,  upon  his  check,  which  he  said 
was  done  for  the  purpose  of  turning  the  money  over  to  his  client 
Peterson,  together  with  numerous  other  facts  and  circumstances, 
were  shown,  from  which  it  was  claimed,  on  behalf  of  the  people 
that  an  inference  of  fact  should  be  drawn  that  the  defendant  had 
guilty  knowledge  that  the  party  from  whom  he  received  the  bonds 
had  stolen  them.  The  defendant  sought  to  show  that  his  posses- 
sion of  the  bonds  was  innocent;  that  they  had  been  placed  in  his 
hands  for  disposition  by  a  client  named  Joel  Peterson,  who,  it 
appeara,  was  known  as  Edgar  Richardson,  and  also  as  Abijah 
Richardson ;  and  that,  at  the  time  they  came  into  his  possession 
for  disposition,  he  had  no  knowledge,  or  reason  to  suppose,  that 
Peterson  had  not  come  honestly  by  thenL 
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It  is  a  fact  of  no  small  significance  that  these  bonds,  which  had 
at  the  time  an  established  market  value,  at  which  they  could  be 
readily  disposed  of,  should  have  been  placed  in  the  hands  of  this 
defendant  for  sale  at  a  price  far  below  that  of  their  value  in  the 
open  market  It  is  not  our  purpose  to  discuss  the  evidence,  for  it 
is  not  contended  that  the  trial  court  was  in  error  in  deciding  that 
the  evidence  presented  a  question  for  the  jury.  Nor  is  this  such 
a  case  as  justifies  the  court  in  interfering  with  the  verdict  of  the 
jury,  which  is  the  ultimate  tribunal  for  the  adjudication  and  deter- 
mination of  questions  of  fact ;  for  that  may  not  be  done  where  the 
facts  are  reasonably  capable  of  diverse  or  opposing  inferences,  un- 
less the  court  is  satisfied,  from  a  review  of  the  testimony,  that  in- 
justice has  probably  been  dona  People  v.  Cignarale,  110  N.  Y. 
23 ;  16  St.  Rep.  155.  The  result  of  our  examination  of  the  record 
does  not  lead  to  any  such  conclusion. 

The  appellant  urges  that  error  was  committed  by  the  trial  court 
in  permitting  Robert  Ogden  Doremus,  an  expert  in  chemistry,  to 
testify  t(>  the  erasure  of  the  names  and  numbers  originally  upon 
the  bonds,  and  the  substitution  of  other  numbers,  because  the  de- 
fendant was  not  charged  with  the  crime  of  forgery.  It  was  com- 
petent, clearly,  to  show,  not  only  the  theft  of  the  bonds,  which  the 
•defendant  was  charged  with  having  received  with  knowledge  of 
the  theft,  but  the  condition  of  the  bonds  when  they  reached  the 
receiver's  hands,  or  which  they  had  assumed  when  discovered. 
And  the  evidence  being  competent,  its  exclusion  was  not  called 
for,  because  it  tended  to  establish  the  commission  of  another  crime 
by  some  one  else. 

Nor  do  we  think  the  court  erred  in  admitting  the  opinions  of 
■experts  in  handwriting,  to  the  eflfect  that  the  signatures  to  the 
powei-s  of  attorney  and  receipts  purporting  to  have  been  given  to 
the  defendant  by  Peterson  were  in  the  handwriting  of  the  defend- 
ant This  testimony  was  introduced  by  the  prosecution  upon  the 
theory  that  the  defendant  had  falsified  the  powers  of  attorney. 
The  foundation  for  the  testimony  was  properly  laid,  and  consisted 
of  the  handwriting  of  the  defendant  upon  other  papers  and  docu- 
ments concededly  his. 

The  powers  of  attorney  purported  to  have  been  acknowledged 
before  notaries  public,  who  were  subsequently  produced  by  the 


Digitized  by 


Google 


456  KKW  YORK  CRIMINAL  REFORTS,   VOL.   XL 

defendant,  and  testified,  in  effect,  that  the  defendant  introduced  a 
man  to  them  as  Peterson,  whereupon  the  acknowledgments  were 
taken,  and  they  severally  subscribed  their  names  as  notaries  pub- 
lic^ After  the  notaries  had  testified,  the  defendant  moved  to 
strike  out  the  opinion  of  the  experts,  which  motion  the  court  de- 
nied. Appellant  contends  that  this  motion  should  have  been 
granted,  because,  as  he  alleges,  it  then  positively  appeared  that 
some  person  other  than  the  defendant  executed  the  powers  of  at- 
torney. If  it  should  be  assumed  that  the  testimony  of  the  notar- 
ies established  that  the  defendant  did  not  sign  the  powers  of  at- 
torney, the  refusal  of  the  court  to  strike  out  the  opinions  of  the 
experts  would  not  call  for  a  reversal  of  the  judgment,  for  it  was 
competent  and  proper  evidence  when  received,  and  being  in  the 
case,  the  court  had  the  right  to  let  it  stand  for  what  it  was  worth, 
although  disproved.  But  it  is  not  accurate  to  say  that  the  testi- 
mony of  the  experts  was  wholly  disproved  by  that  of  the  notar- 
iea  One  of  the  notaries,  Mr.  Frank  Moss,  testified  that  this  de- 
fendant came  to  him  with  another  man,  whom  he  introduced  as 
Joel  Peterson,  and  requested  him  to  witness  the  signature  and  take 
Peterson's  acknowledgment;  that  he  had  never  seen  the  man 
called  Peteraon  before,  but  did  know  the  defendant,  and  on  the 
faith  or  the  introduction  he  witnessed  the  signature,  and  took  the 
acknowledgment  His  testimony,  so  far  as  it  i-elutes  to  the  sign- 
ing of  the  paper  which  he  witnessed  and  acknowledged,  is  as  fol- 
lows : 

*^  Q.  Is  it  your  best  recollection  that  that  paper  was  not  signed 
in  your  presence?  A.  I  think  it  was  not  I  think  I  asked  the 
man  if  he  desired  me  to  witness  his  signature,  which  I  understand 
to  be  the  proper  form,  and  I  did  so  at  the  time.  By  the  court: 
Q.  You  witnessed  the  signature,  but  you  had  not  seen  it  signed  ? 
A.  No,  I  wouldn't  say  that  I  had.  By  a  juror:  Q.  Mr.  Moss, 
do  you  say  that  you  seen  this  man  Peterson  sign  that?  A.  No; 
I  didn't  say  that     I  am  not  sure  of  that'' 

It  is  clear  tliat  Moss'  testimony  did  not  establish  either  that  the 
alleged  Peterson  signed  the  power  of  attorney  which  he  acknowl- 
edged, or  that  defendant  did  not,  nor  was  there  any  other  testi- 
•mony  on  that  subject,  except  that  of  the  defendant ;  and  the  jury 
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"were,  therefore,  at  liberty  to  consider  the  testimony  of  the  experts 
for  what  it  was  worth.  The  other  notary,  Mr.  Ritter,  testified 
that  the  man  whom  defendant  introduced  to  him  as  Peterson,  did 
not  sign  the  power  of  attorney  in  his  presence ;  but,  as  the  motion 
made  related  to  the  execution  of  both  papers,  and  it  was  proper 
to  refuse  it  as  to  one,  the  exception  is  not  available. 

The  appellant  also  alleges  that  the  trial  court  erred  in  permit* 
ting  James  F.  Vallely,  the  ofiicer  to  whom  the  warrant  was  given 
for  the  arrest  of  the  defendant,  to  testify  in  regard  to  the  absence 
of  the  defendant  from  the  jurisdiction  of  the  court  It  is  true 
that  he  guve  some  testimony  tending  in  that  direction,  but  during 
his  entire  examination  only  one  objection  was  made  by  the  de- 
fendant, which  was  not  sustained  by  the  court  That  objection 
was  a  general  one,  and  was  not  interposed  to  a  question  which 
would  natui-ally  suggest  to  the  mind  of  the  court  that  the  pur- 
pose of  it  was  to  show  that  the  defendant  was  trying  to  avoid  trial. 
That  it  was  not  so  understood,  by  either  the  court  or  the  counsel 
for  the  defendant,  appears  later  on  in  the  examination  of  the 
same  witness,  when  the  court  inquired  of  the  district  attorney 
what  his  purpose  was  in  the  examination  he  was  then  making  of 
the  ofiicer,  and  whether  it  was  to  show  flight  To  which  the  pros- 
ecuting officer  replied,  "Certainly."  Whereupon  the  examina- 
tion of  the  witness  was  continued  without  objection.  Later  on 
some  controversy  arose  over  the  introduction  in  evidence  of  the- 
record  of  the  forfeited  bail  bond,  and  the  court  of  its  own  motion 
refused  to  receive  it^  and  in  order  to  rid  the  case  of  any  such 
question  said : 

"I  will  strike  out  the  entire  testimony  of  officer  Vallely,  and  I 
will  tell  the  jury  to  disregard  it" 

The  defendant  did  not  object  or  except  to  this  determination 
of  the  court,  and  wisely,  because  by  it  there  was  stricken  from 
the  record  the  testimony  which  he  now  claims  was  prejudicial  to 
him,  but  which  was  admitted,  as  we  have  already  observed,  under 
such  circumstances  as  would  not  entitle  the  defendant  to  a  re 
versal  of  the  judgment  had  the  evidence  been  improper. 

Under  still  another  point,  we  are  informed  that  the  entire  charge- 
was  excepted  to,  and  the  record  verifies  the  statement     Such  an 
Vol.  XI— 58 
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exception,  however,  no  more  advantages  the  defendant,  than  if  he 
had  not  taken  the  exception.  Were  the  rule  otherwise,  the  de- 
fendant would  not  be  entitled  to  a  reversal  of  the  judgment,  for 
the  charge  of  the  learned  trial  court  laid  down  the  law  of  the 
case,  and  properly  presented  to  the  jury  the  question  of  fact  upon 
whicli  they  were  to  pass. 
The  judgment  should  be  affirmed. 

O'BRIEN,  J.,  concurs. 


VAN  BRUNT,  P.  J. — I  concur  in  the  conclusion  arrived  at 
by  Mr.  Justice  PARKER ;  but  it  does  not  seem  to  me  that  the 
flagrant  violation  of  duty  by  the  notaries  who  took  the  acknowl- 
edgment to  the  powers  of  attorney  offered  in  evidence  in  this  case 
should  pass  without  notice.  In  fact,  they  should  be  proceeded 
against  criminally.  Two  powers  of  attorney  were  offered  in  evi- 
dence, claiming  to  have  been  executed  on  the  14th  and  tlie  20th 
of  August,  respectively,  in  which  each  notary  certified  that  the 
person  purporting  to  execute  the  power  of  attorney  was  person- 
ally known  to  such  notary ;  and  the  evidence,  as  given  by  the 
notaries,  shows  that  they  had  never  seen  such  person  prior  to  the 
time  of  the  alleged  acknowledgment,  and  that  the  only  evidence 
of  identity  was  an  introduction  by  the  prisoner,  who,  to  at  least 
one  ot  the  notaries,  was  not  even  personally  known.  It  would 
appear  from  the  record  that  it  had  been  the  habit  of  at  least  one 
of  these  notaries  to  certify  to  personal  knowledge  of  the  identity 
of  a  person  executing  a  paper  from  an  introduction  at  the  time  of 
execution.  Such  a  practice  is  a  clear  violation  of  the  provisions 
of  the  statute,  and  renders  the  notary  liable  to  prosecution.  By  1 
Rev.  St.  p.  758,  §  9,  it  is  provided  that  no  acknowledgement  of  any 
conveyance  having  been  executed  shall  be  taken  by  any  officer, 
unless  the  officer  taking  the  same  shall  know  or  have  satisfactory 
evidence  that  the  person  making  such  acknowledgment  is  the  in- 
dividual described  in  and  who  executed  such  conveyanca  It  is 
evident  that  the  satisfactory  evidence  referred  to  in  this  section 
means  legal  evidence,  namely,  the  testimony  of  witnesses  sworn 
to  the  fact  Section  15  prescribed  that  every  officer  who  shall 
take  the  acknowledgment  or  proof  of  any  conveyance  shall  indorse 
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a  certificate  thereof,  signed  by  himself,  on  the  conveyance,  and  in 
such  certificate  shall  set  forth  the  matters  hereinbefore  required  to 
be  done,  known,  or  proved,  on  such  acknowledgment  or  proof, 
together  with  the  names  of  the  witnesses  examined  before  such 
officer,  and  their  places  of  residence,  and  the  substance  of  the  evi- 
dence by  them  given.  Thus  it  appears  that  the  certificate,  which 
the  officer  taking  the  acknowledgment  must  give,  must  not  only 
state  the  fact  of  the  acknowledgment,  but,  if  the  person  was  not 
personally  known,  that  he  took  evidence  in  regard  to  his  identity, 
and  he  must  state  the  names  of  the  witnesses  and  the  substance  of 
.  the  evidence  given,  and  certify  that  that  was  satisfactcTry  proof  to 
him. 

But  it  may  be  said  that  there  is  no  requirement  that  witnesses 
shall  be  examined  in  order  to  proveMdentity, — that  all  that  the 
statute  requires  is  that  the  officer  shall  have  satisfactory  evidence, 
and  that  that  may  not  mean  sworn  evidenca  It  may  be  entirely 
safe  to  leave  the  decision  of  this  question  upon  the  statute  itself. 
In  a  statute,  evidence  means  legal  evidence;  and  there  is  no  proof 
by  parol  which  is  legal  evidence,  unless  sworn  to  by  witnesses 
If  there  were  any  doubt  upon  this  proposition,  it  would  be  suffi- 
cient to  refer  to  the  decisions  under  section  12  of  the  same  statute, 
which  provides  that  the  proof  of  the  execution  of  any  conveyance 
shall  be  made  by  a  subscribing  witness  thereto,  who  shall  state  his 
own  place  of  residence,  and  that  he  knew  the  peraon  described  in 
and  who  executed  such  conveyance,  and  such  proof  shall  not  be 
taken  unless  the  officer  is  personally  acquainted  with  such  sub- 
scribing witness,  or  has  satisfactory  evidence  that  he  is  the  same 
person  who  was  a  subscribing  witness  to  such  instrument  In  the 
case  of  Tuttle  v.  People,  86  N.  Y.  435,  it  is  expressly  held  that  the 
statute  requires  an  oath  of  the  truth  of  the  facts  essential  to  satisfy 
the  officer  taking  the  proof,  and  to  justify  a  record  of  an  instru- 
ment The  case  cited  was  one  where  a  party  swore  that  he  was 
present  at  the  execution  of  the  paper,  when  such  was  not,  in  fact 
the  case;  and  upon  indictment  he  was  convicted  of  perjury.  In 
the  case  of  Miller  v.  Link,  2  K  Y.  86,  the  same  rule  is  laid  down. 
It  is  said  that  the  acknowledgment  of  a  deed  must^show  that  the 
party  acknowledging  the  instrument  was  known  or  proved  to  the 
officer  to  be  the  party  named  in  and  who  had  executed  the  same. 
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The  rule  in  regard  to  a  subscribing;  witness  is  also  recognized  in 
the  case  of  Jackson  v.  Vickory,  1  Wend.  412.  And  in  the  case  of 
Dibble  v.  Bogers,  18  Wend.  542,  the  necessity  of  incorporating  In 
the  certificate  of  the  officer,  where  tlie  identity  of  the  person  exe- 
cuting the  instrument  is  proven,  the  evidence  taken  by  him,  is 
also  expressly  recognized.  Many  other  cases  might  be  cited  es- 
tablishing the  proposition  that  mere  personal  introduction  at  the 
time  of  the  execution  of  an  instrument  is  not  the  evidence  which 
the  statute  requires,  and  that  it  is  a  violation  of  duty  upon  the 
part  of  an  officer,  making  himself  liable  to  punishment,  to  take  an 
acknowledgment  under  such  circumstancesL  He  must  have  evi- 
dence of  identity,  and  incorporate  such  evidence  in  his  certificate, 
if  he  desires  to  escape  punishment  for  the  violation  of  his  dutj. 

See  note  to  People  v.  McLaughlin,  11  N.  Y.  Cr.  97>  on  *^vidence  of 
Similar  Crimes.'* 


October  26,  1895. 

PEOPLE  ex  rel.  WILLIAM  BARNES,  JR  v.  COURT  OF 
SESSIONS  OF  ALBANY  COUNTY. 

(69  S.  R.  667.) 

Contempt — Mandate, 

The  mandate  or  judgement  in  a  contempt  proceeding,  where  it 
conTicts  the  person  charged  of  a  criminal  contempt  and  imposes 
punishment  by  fine  and  imprisonment,  must  specify  the  particular 
circumstances  of  the  offense,  as  required  by  section  11  of  theGode. 

Appeal  from  order  of  the  general  court  of  the  supreme  court 
in  the  third  judicial  department,  1894,  which  affirmed,  on  cer- 
tiorari, %  judgment  of  the  court  of  sessions  of  the  county  of 
Albany  adjudging  relators  guilty  of  a  criminal  contempt,  and  dis- 
missed the  writ  of  certiorari. 
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The  mandate  of  commitment,  or  final  order  entered  in  the  pro- 
ceeding in  the  court  of  sessions,  was  as  follows :  ^'  On  the  12th  day 
of  May,  1894,  the  matter  again  came  before  us,  on  all  the  papers 
in  the  proceeding,  the  parties  appeared  in  person  and  by  counsel 
and  after  hearing  Matthew  Hale,  Esq.,  of  counsel  for  the  defend- 
ants, and  James  W.  Eaton,  Esq.,  district  attorney  of  the  county 
of  Albany,  we  did  determine  and  adjudge  the  said  William 
Barnes,  Jr.,  George  N.  Southwick  and  Arthur  Lucas  to  be  guilty 
of  criminal  contempt  of  court,  and  did  sentence  said  William 
Barnes,  Jr.,  George  N.  Southwick  and  Arthur  Lucas,  as  a  punish- 
ment for  said  offense,  to  each  pay  a  fine  of  $100,  or,  in  lieu  thereof, 
to  each  stand  committed  to  the  Albany  county  jail  for  the  period 
of  thirty  days." 

.   Matthew  Hale,  for  app'lta 

James  W.  Eaton,  for  resp  t. 

H  AIGHT,  J. — It  is  charged  that  on  the  morning  of  April  12tb, 
1894,  the  relators,  as  the  editors  and  publishers  of  the  Albany 
.Morning  Express,  published  in  that  paper  two  articles,  one  in  the 
editorial  column,  entitled  "The  disgrace  of  Clute,"  and  the  other 
in  the  news  column,  entitled  "His  action  needs  explanation." 
That  these  articles  reflected  seriously  upon  the  motives  and  action 
of  the  judge  presiding  at  the  court  of  sessions,  and  that  they 
amounted  to  a  criminal  contempt  The  editorial  proceeds  as  fol- 
lows: "County  Judge  Jacob  H.  Clute  added  to  his  unsavory 
notoriety  yesterday  by  assigning  Arthur  L  Andrews  and  Henry 
A.  Peckham  to  defend  men  who  were  arrested  on  election  day 
charged  with  attempting  to  vote  illegally. 

"Messrs,  Andrews  and  Peckham  have  been  prominent  among 
the  lawyers  whose  services  have  been  given  freely  and  without 
charge  to  prosecuting  violators  of  the  election  laws.  Of  this  fact 
Jacob  H  Clute,  of  course,  was  fully  aware,  not  only  because  their 
activity  in  the  interest  of  honest  election  has  been  a  matter  of 
current  news,  but  also  because  they  have  appeared  before  Judge 
Clute's  own  tribunal  in  the  performance  of  their  duty. 

"  In  the  light  of  these  facts  the  low-down  character  of  the  judi- 
oial  trick  to  which  Jacob  H.  Clute  descended  may  be  realized. 
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He  availed  himself  of  his  power  as  county  judge  to  place  these 
two  worthy  lawyers,  who  have  fought  to  prevent  suflErage  stealing 
in  Albany,  in  the  dilemma  of  defending  election  criminals  or  else 
subjecting  themselves  to  a  fine  of  $500  and  imprisonment  for 
thirty  days  for  contempt  of  court," 

Then  follows  a  denunciation  of  the  judge  in  unmeasured  terms 
with  allusion  to  his  judicial  action  in  other  casea 

The  proceedings  were  instituted  upon  the  affidavit  of  James  W* 
Eaton,  the  then  district  attorney,  upon  which  the  order  was  issued 
for  the  relators  to  show  cause  why  they  should  not  be  punished 
for  contempt.  On  the  return  day  the  relators  appeared  personally 
and  their  counsel  moved  to  vacate  the  order  to  show  cause,  whicli 
was  denied.  They  thereupon  filed  their  answer,  which  is  as  fol- 
lows: "The  above-mentioned  defendants,  and  each  of  them,  hereby 
deny,  each  for  himself,  that  he  has  been  guilty  of  the  publication 
of  any  false  or  grossly  inaccurate  reports  of  any  of  the  proceecfings 
of  the  said  court"  Interrogatories  were  thereupon  filed  requiring 
the  relators  to  answer  as  to  whether  they  were  the  editora  and 
publishers  of  the  ar-ticles  in  question.  Answera  having  been  filed 
the  court  entered  the  following  mandate  or  judgment: 

"  On  the  12th  day  of  May,  1894,  the  matter  again  came  before 
us,  on  all  the  papers  in  the  proceeding,  the  parties  appearing  in 
person  and  by  counsel,  and  after  hearing  Matthew  Hale,  Esq.,  of 
counsel  for  the  defendants,  and  James  W.  Eaton,  Esq.,  district 
attorney  of  the  county  of  Albany,  we  did  determine  and  adjudge 
the  said  William  Barnes,  Jr.,  George  N.  Southwick  and  Arthur 
Lucas  to  be  guilty  of  criminal  contempt  of  court,  and  did  sentence 
said  William  Barnes,  Jr.,  George  N.  Southwick  and  Arthur  Lucasi 
as  a  punishment  for  said  offense,  to  each  pay  a  fine  of  one  hun- 
dred dollars,  or  in  lieu  thereof  to  each  stand  committed  to  the 
Albany  County  jail  for  the  period  of  thirty  days." 

The  comments  in  the  articles  published  reflecting  upon  the 
character  and  conduct  of  the  presiding  judge  were  of  a  most  ex- 
traordinary nature.  It  is  to  be  regretted  that  the  editors  and  pub- 
lishers of  a  prominent  and  influential  journal  should  so  far  violate 
their  privilege  and  misconceive  their  duty  to  the  public.  The 
publication  of  the  articles  was  exceedingly  harmful.  They  tended 
to  bring  into  disrepute  the  administration  of  the  law,  and  to  de- 
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stroy  the  confidence  of  the  public  in  and  its  respects  for  the  pro- 
ceedings of  our  courts.  If  the  judge  is  guilty  of  the  acts  charged 
complaint  should  be  made  to  the  proper  officers,  and  proceedings 
instituted  for  his  removal.  If  he  is  not  guilty,  the  dignity  of  the 
court  should  be  preserved  by  the  prompt  punishment  of  the  of- 
fenders. The  punishment,  however,  must  be  inflicted  under  due 
forms  of  law,  and  such  must  be  the  point  of  our  inquiry  with  ref- 
erence to  the  proceedings  under  review. 

Criminal  contempt  of  court  is  defined  as:  **  1.  Disorderly,  con- 
temptuous, or  insolent  behavior,  committed  during  its  sitting,  in 
its  immediate  view  and  presence,  and  directly  tending  to  interrupt 
its  proceedings,  or  to  impair  the  respect  due  to  its  authority.  2. 
Breach  of  the  peace,  noise,  and  other  disturbance,  directly  tending 
to  interrupt  its  proceedinga  8.  Willful  disobedience  to  its  lawful 
mandate.  4  Resistance  willfully  oflFered  to  its  lawful  mandate. 
6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witness ; 
or,  after  being  sworn,  to  answer  any  legal  and  proper  interroga- 
tory. 6.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its 
proceedings.  But  a  court  can  not  punish  as  a  contempt,  the  pub- 
lication of  a  true,  full,  and  fair  report  of  a  trial,  argumet,  decision 
or  other  proceeding  therein."     Code  of  Civil  Procedure,  §  8. 

Such  contempt  may  be  divided  into  two  classes:  1.  That  which 
is  committed  in  the  immediate  view  and  presence  of  the  court; 
and  2.  That  which  is  committed  out  of  court  When  the  con- 
tempt is  committed  in  the  view  and  presence  of  the  court,  it  may 
be  punished  summarily  ;  when  not  so  committed,  the  party  charged 
'must  be  notified  of  the  accusation,  and  have  a  reasonable  time  to 
make  a  defense.  Code  Civ.  Pro.,  §  10.  The  publication  of  a 
false  and  grossly  inaccurate  report  of  a  proceeding  in  court  belongs 
to  the  latter  class,  and  as  we  have  seen,  the  party  charged  must  be 
notified  of  the  accusation. 

It  is  urged  on  the  part  of  the  appellants  that  the  court  obtained 
no  jurisdiction  to  punish  them  for  contempt,  for  the  reason  that 
the  order  to  show  cause  was  based  upon  the  affidavit  of  the  dis- 
trict attorney,  which  was  made  wholly  upon  information  and  be- 
lief, and  that  it  failed  to  specify  the  part  or  portions  of  the  articles 
published  which  were  claimed  amounted  to  a  contempt,  and  also, 
that  there  was  no  sufficient  evidence  showing  that  the  articles  were 
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published  by  the  appellants  and  were  grossly  false  and  inaccurate. 
The  conclusion  reached  by  us  renders  it  unnecessary  to  consider 
these  questions  in  detail.  Dhe  court  undoubtedly  obtained  juris- 
diction of  the  appellants  when  they  appeared  before  it  and  were 
charged  with  the  contempt  The  only  ofiBce  of  the  order  to  show 
cause  was  to  bring  them  before  the  court,  and  if  it  was  issued  on  an 
insufficient  affidavit,  they  must  now  be  deemed  to  have  waived  the 
defect  by  their  personal  appearance  and  answer.  If  they  deny  guilt 
ihey  doubtless  have  the  right  to  have  it  established  by  evidence  in 
so  far  as  it  is  not  within  the  personal  knowledge  of  the  court  The 
court  had  personal  knowledge  of  its  own  proceedings  It  could 
not,  however,  have  had  personal  knowledge  as  to  whether  the  ap- 
pellants were  the  editors  and  publishers  of  the  articles  or  as  to 
whether  the  attorneys  mentioned  in  the  article  were  the  counsel 
of  the  so-called  committee  of  fifty.  But  for  the  purposes  of  this 
case  we  shall  assume  that  the  proceedings  were  regular  and  that 
the  evidence  was  sufficient  to  warrant  the  conviction.  Our  diffi- 
culty is  with  the  formal  mandate  or  judgment  As  will  be  seen, 
it  convicts  the  appellants  of  a  criminal  contempt  and  imposes 
punishment  by  fine  and  imprisonment  It  does  not  specify  the 
particular  circumstances  of  the  offense.  In  case  of  criminal  con- 
tempt this  is  specifically  required :  "  When  a  person  is  committed 
for  such  a  contempt  the  particular  circumstances  of  his  offense 
must  be  set  forth  in  the  mandate  of  commitment"  Cknle  Civ. 
Pro.  §  11.  This  is  but  a  re-enactment  of  the  Revised  Statutes, 
which  provided  that  "  whenever  any  person  shall  be  committed 
for  any  contempt  specified  in  this  article,  the  particular  circum- 
stances of  his  offense  shall  be  set  forth  in  the  order  or  warrant  of 
commitment  2  R  S.  377.  Under. the  Revised  Statutes  it  is 
called  the  "  order  or  warrant;"  under  the  Code  it  is  called  the 
**  mandate  of  commitment"  They  doubtless  mean  the  same  and 
relate  to  the  final  order  entered  in  the  proceeding.  This  is  no  new 
doctrine.  Rapaljeon  Contempts,  at  page  178,  says,  "the  final  order 
must  designate  the  particular  misconduct  of  which  the  defendant 
is  convicted."  In  De  Witt  v.  Dennis,  30  How.  131,  MORGAN, 
J.,  says :  **  The  order  of  conviction  is  not  sufficiently  definite  and 
specific,  and  does  not  properly  describe  the  particular  misconduct 
for  which  he  is  convicted."     And  for  this  reason  the  order  con- 
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victing  the  person  of  contempt  was  set  aside.  The  same  rule  pre* 
yails  in  Ekigland.  Oswald  on  Contempt,  at  page  158,  says  :  '*  An 
order  of  committal  is  bad  if  it  does  not  specify  in  what  particulars 
the  person  committed  has  been  guilty  of  contempt"  In  the  Pol- 
lard case,  2  P.  0.  120,  it  was  said  that  "No  person  should  be 
punished  for  contempt  of  court  (which  was  a  criminal  offense)  un- 
less the  specific  offense  chai^ged  against  him  was  distinctly  stated." 
See,  also,  In  re  John  Eea,  14  Cox's  Criminal  Law  Cases,  189 ; 
Reg.  V.  County  Court  Judge  of  Lan\heth,  86  W.  R  4T6 ;  People 
ex  reL  Johnson  v.  Nevins,  1  Hill,  154. 

The  reason  for  the  statute  is  perfectly  apparent  In  thecriminal 
contempts  committed  in  the  immediate  view  of  the  court  it  may 
punish  summarily.  The  only  record  preserved  is  in  the  final  order 
or  mandate  of  the  court  entered  in  the  minutes  of  the  clerk.  If 
the  particular  circumstances  of  the  offense  wi-re  not  required  to 
be  set  forth,  there  would  be  nothing  that  the  accused  could  have 
reviewed,  or  that  he  could  interpose  as  a  defense  to  a  subsequent 
conviction  for  the  same  act.  If  the  court  saw  fit  to  call  his  act, 
no  matter  what  it  might  be,  a  criminal  contempt,  that  determina- 
tion would  of  necessity  be  final,  even  though  the  act  of  the  ac- 
cused consisted  in  the  putting  on  of  his  hat  as  he  was  going  out  of 
the  court  room  door,  and  failed  to  come  within  any  of  the  provi- 
sions of  the  Code  constituting  a  contempt  of  the  court  The  rule 
applies  with  equal  force  to  contempts  which  are  not  committed  in 
the  presence  of  the  court,  and  its  importance  is  made  apparent  in 
the  present  case.  The  articles  published,  as  we  have  seen,  con- 
tained numerous  accusations  and  denunciations  of  the  judge. 
These  accusations  and  denunciations  may  be  libelous,  but  they 
were  not  within  the  statute  contempts  of  court  It  was  only  in 
so  far  as  the  articles  complained  of  purported  to  give  the  proceed- 
ings of  the  court  of  sessions  that  there  could  not  be  a  contempt 
if  it  were  true  and  fair.  The  appellants,  therefore,  had  the  right 
to  know  whether  they  were  adjudged  guilty  beoause  of  the  pub- 
lication of  such  proceedings  of  the  court,  or  whether  they  were  ad- 
judged guilty  by  reason  of  other  matters  that  appeared  in  the  articles. 

The  order  appealed  from  should  be  reversed  and  the  proceedings 
dismissed,  bui,  under  the  circumstances,  withoutcosts  toeither  party. 

All  concur,  except  PECKIIAM,  J.,  not  sitting. 
Vol.  XI- 59 
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Jfnptmt  (Routt— ^in%s  J^iredal  Sernu 

Ausfust,    1895. 

Matter  of  WILLIAM  &  HENRY 

(69  S.  B.  590.) 

L  Habeas  corpus — Commitment 

The  court,  on  habeas  corpus,  may  go  behind  a  commitment  and 
ascertain  whether  the  committing  magistrate  had  any  evidence  be- 
fore him  on  which  to  make  it. 

2.  Same — Sufficiency  of  evidence. 

The  evidence,  in  this  case,  was  held  to  be  suiBcient  to  Justify  a 
commitment  on  the  charge  of  murder. 

Application  by  William  S.  Henry  for  a  writ  of  habeas  corpuai 

Foster  L.  Backus,  for  petitioner. 

r  James  W.  Ridgway,  Dist  Atty.,  opposed. 

GAYNOB,  J. — The  petitioner  sues  out  the  writ  of  habeas  cor- 
pus, claiming  to  be  illegally  deprived  of  his  liberty  by  the  sheriff 
of  Kings  county.  That  officer  makes  return  to  the  writ  and  he 
holds  him  under  a  commitment  of  Henry  F.  Haggerty,  Esq.,  a 
police  justice  of  the  city  of  Brooklyn.  The  commitment  recite 
that  the  petitioner  is  held  under  an  order  of  commitment  to  an- 
swer a  charge  of  murder  in  the  firat  degree,  made  by  the  said  magis- 
trate after  examination.  The  petitioner  traverses  the  return,  by 
alleging  that  no  evidence  was  given  before  the  magistrate  tending 
to  show  that  the  petitioner  committed  the  said  crime. 

There  is  such  a  diversity  of  expression  by  text  writers  and 
judges  in  respect  of  whether  such  a  commitment  is  conclusive,  or 
whether,  on  the  contrary,  inquiry  may  go  behind  it  upon  the  writ 
of  habeas  corpus,  to  ascertain  whether  the  committing  magistrate 
had  any  evidence  before  him  upon  which  to  make  it,  that  I  shall 
state  what  I  concluded  while  at  the  bar  and  still  believe  the  rule 
in  this  state  to  be.  The  question  is  one  of  jurisdiction  in  the 
magistrate.    The  jurisdiction  of  magistrates  is  limited.    They  may 
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not  arbitraniy  commit  one  to  answer  a  charge  ot  crime.  If  aa 
accused  demand  an  examination,  the  magistrate  may  not  commit 
him  to  answer  to  a  court  having  cognizance  of  the  crime,  unless 
''it  appear  that  a  crime  has  been  committed,  and  that  there  is 
sufficient  cause  to  beiieye  the  defendant  guilty  thereof."  Cr. 
Code,  §  20&  It  is  not  necessary  that  the  evidence  be  conclusive 
or  sufficient  to  secure  a  conviction  upon  a  trial.  It  may  be  less 
than  that  In  fine,  if  there  be  any  evidence  that  the  accused  com- 
mitted the  crime,  it  is  sufficient  If  there  be  no  such  evidence  then 
the  magistrate  is  without  jurisdiction  to  commit  him.  The  present 
inquiry,  therefore,  is  whether  there  was  any  evidence  before  the 
magistrate  that  the  accused  committed  the  crime;  for  that  is  the 
test  of  his  jurisdiction.  Church,  Hab.  Corp.  §  236.  The  peti- 
tioner having  alleged  in  his  traverse  that  there  was  no  such  evi- 
dence, the  burden  was  upon  him  to  show  that  to  be  the  casa  To 
do  so,  he  put  in  evidence  all  of  the  testimony  taken  befon  the 
magistrate  I  have  therefore  to  read  it,  and  determine  whether  it 
contains  any  evidence  that  the  accused  committed  the  crime. 

The  accused  lived  with  his  father  and  mother,  old  people.  He 
had  no  occupation,  and  was  addicted  to  the  drinking  habit  He 
and  the  mother  were  on  bad  terms  with  the  father,  and  there  were 
quarrels.  The  father  was  comparatively  wealthy  They  left  the 
house  on  Saturday,  with  the  avowed  purpose  of  taking  legal  pro. 
ceedlngs  to  have  the  father  and  his  property  put  in  charge  of  a 
committee.  They  did  not  return.  On  Monday  they  consulted  a 
lawyer,  but  he  advised  them  that  their  wish  to  have  the  father  de^ 
dared  lunatic  or  incompetent  so  as  to  have  a  committee  appointed, 
could  not  be  carried  out  Tliey  went  that  night  to  the  residence 
of  the  other  son,  Walter,  at  Fiatbush,  and  spoke  with  him  on  the 
same  subject.  The  father,  left  alone  at  home,  was  seen  in  and  out 
by  the  neighbors  as  late  as  Wednesday.  Walter  called  there  and 
saw  him  about  5:30  o'clock  Wednesday  evening.  The  next  morn- 
ing, about  7  o'clock,  the  accused  was  seen  bv  a  neighbor  hurrying 
from  the  house.  That  day  the  blinds  of  the  house  were  not 
opened.  The  son  Walter  called  at  5:30  and  8:30  that  evening, 
and  again  on  Friday  morning,  but  he  could  not  get  in.  He  called 
again  Friday  afternoon,  and,  finding  the  house  still  closed,  he  no- 
tified the  police,  and,  entrance  being  obtained  by  an  upper  win- 
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dow,  the  father  was  found  dead  in  the  basement  hall.  He  bad 
been  murdered  by  many  gashes  and  blows  upon  the  head.  Ko 
entrance  to  the  house^  was  found.  It  was  securely  closed  as  for 
the  night  The  accused  surrendered  himself  on  Saturday,  and 
was  questioned  by  the  police.  He  had  slept  Sunday,  Monday  and 
Tuesday  nights  at  an  hotel  in  New  York  City,  and  had  in  his  pos- 
session about  $30  on  Sunday.  He  denied  that  he  bad  been  at  his 
father's  house  on  Thursday  morning.  He  accounted  for  Wednes- 
day night  by  saying  that  he  had  stayed  in  Prospect  Park.  He 
had  a  out  on  the  right  wrist  He  first  said  he  got  it  in  cleaning 
the  range,  and  then,  by  catching  on  a  nail  getting  over  the  fence 
of  Prospect  Park,  when  ordered  out  by  a  policeman.  The  right 
sleeve  of  his  white  shirt  was-  water-stained  from  recent  washing. 
An  expert  cut  out  several  pieces  of  it,  and,  upon  test,  found  in 
each  corpuscles  of  human  blood.  These  are  some  of  the  facta 
From  them  the  magistrate  was,  in  the  exercise  of  due  judicial 
prudence  and  discretion,  warranted  in  concluding  that  there  was 
probable  cause  to  believe  that  the  accused  was  guilty  of  the  deed. 
There  is  some  evidence  favorable  to  the  accused,  and  it  may  be 
said  that  the  evidence  against  him  is  not  conclusive.  But  the  law 
does  not  allow  me  to  weigh  the  evidence,  pro  and  con,  to  form  an 
opinion  of  guilt  or  innocence;  The  sole  question  is  whether  there 
was  any  evidence  upon  which  the  magistrate  eould  make  the  order 
of  commitment  I  think  there  was.  The  writ  is  dismissed,  and 
the  prisoner  remanded.     Writ  dismissed,  and  prisoner  remanded 


^  August,  1895. 

PEOPLE  V.  MARY  HOWARD. 

(69  S.  K.  608.) 

Criminal  law — Arrest 

For  mere  misdemeanors,  after  their  commission,  an  arrest  can 
only  be  made  Tipon  a  warrant  from  a  magistrate. 

Proceedings    against    Mary   Howard   for  selling    intoxicating 
liquors  on  Sunday.     Defendant  moves  that  she  be  discharged,  on 
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the  ground  that  her  arrest  was  illegal,  and  that  the  magistrate 
therefore  acquired  no  jurisdiction. 

John  T.  Cook,  Asst  Dist  Atty.,  for  People. 

John  Gutmann,  for  deft 

HESSBERG,  R— Upon  the  arraignment  of  the  defendant  be- 
fore the  police  magistrate  a  motion  was  made  for  her  discharge 
on  the  ground  that  her  arrest  was  illegal,  and  that  the  magistrate, 
therefore  acquired  no  jurisdiction.  For  the  purposes  of  this  mo- 
tion, the  facts  are  undisputed  by  the  counsel.  It  is  admitted  that 
on  a  Sunday  afternoon  a  woman  was  seen  by  a  peace  officer  of  the 
city  coming  out  of  a  place  licensed  to  sell  intoxicating  liquors, 
and,  after  walking  some  two  blocks,  was  stopped  by  that  officer, 
who  followed  her,  and  asked  what  she  had  under  her  shawl.  She 
handed  the  officer  a  flask  containing  whiskey.  The  woman  told 
the  officer  that  she  bought  the  whiskey  from  the  defendant,  and 
the  officer  thereupon  went  to  the  place  where  the  defendant  is 
employed,  and  were  the  sale  was  stated  to  have  been  made,  and 
arrested  the  defendants  on  the  charge  of  selling  it  in  violation  of 
the  excise  laws.  Selling,  offering,  or  exposing  for  sale  or  giving 
away  any  strong  or  spirituous  liquors,  wines,  ales,  or  beer,  is  made 
a  misdemeanor  by  section  82  of  chapter  401  of  the  Laws  of  1892. 
Section  177  of  the  Code  of  Criminal  Procedure  provides  that  "  a 
peace  officer  may,  without  a  warrant,  arrest  a  person  :  (1)  For  a 
crime  committed  or  attempted  in  his  presence.  (2)  When  tlie 
person  arrested  has  committed  a  felony,  although  not  in  his  pres- 
ence. (3)  When  a  felony  has  in  fact  been  committed,  and  he  has 
reasonable  cause  for  believing  the  person  to  be  arrested  to  have 
committed  it"  Section  170  of  the  Code  of  Criminal  Procedure 
enacts  that :  "  If  the  crime  charged  be  a  felony,  the  arrest  may  be 
made  on  any  day,  and  at  any  time  of  the  day  or  during  any  night 
If  it  be  a  misdemeanor,  the  arrest  can  not  be  made  on  Sunday  or 
at  night,  unless  by  direction  of  the  magistrate  indorsed  upon  the 
warrant"  The  plain  indictment  of  the  statute  is  that,  for  the 
commission  or  attempted  commission  of  a  felony,  or  where  the 
officer  has  reasonable  cause  for  believing  the  person  guilty  of  a 
felony,  he  may  arrest  without  warrant  at  any  time ;  but  where  the 
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offense  committed  is  of  the  grade  of  misdemeanor  the  oflScer  may 
only  arrest  the  offender  where  it  is  committed  or  attempted  in  hia 
presence,  and,  where  not  so  committed,  he  must  apply  for  a  war- 
rant, which  can  not  be  executed  at  night  or  on  Sunday  without 
the  direction  of  the  magistrate  indorsed  on  the  warrant.  Unless 
the  magistrate  becomes  satisfied  that  the  offender  intends  to  maU 
an  effort  to  escape,  or  secretes  himself,  or  that  some  other  good 
cause  exists,  it  is  the  evident  purpose  of  the  law  that  be  Uiould 
not  direct  the  arrest  for  a  misdemeanor  at  night  or  on  ScJidaj. 
When  we  consider  that  all  violations  of  city  ordinances  attd  all 
petty  offenses  are  included  in  the  class  of  misdemeanors,  and  tba( 
a  defendant  is  entitled  to  bail  upon  such  a  charge  as  matter  of 
right,  and  not  by  favor  of  the  courts,  we  see  the  wisdom  of  the 
enactment  which  preserves  to  the  citizen  whose  presence  can  at 
all  times  be  secured,  the  right  to  be  called  to  answer  only  during 
the  hours  when  magistrates  are  required  to  be  in  attendance,  to 
either  dispose  of  their  cases,  or  to  accept  the  bail  which  the  stat- 
ute gives  the  defendant  the  right  to  offer. 

It  is  claimed  that  the  defendant  must  seek  her  remedy  in  a  civil 
action  against  the  officer  who  made  the  wrongful  arrest  There  is 
uo  doubt  that  an  action  for  false  imprisonment  would  be  Mur- 
phy V.  Kron,  20  Abb.  N.  C.  259;  Kolzen  v.  B.  &  S.  A.  Railroad 
Co ,  1  Misc.  Rep.  148  ;  48  St  Rep.  656 ;  Meyer  v.  Clark,  41  N.  Y. 
Sapr.  Ct  107;  Burns  v.  Erben,  40  N.  Y.  463.  But  this  should 
not  deprive  the  defendant  of  her  right  to  deny  the  jurisdiction  of 
the  magistrate  on  tlie  same  grounda  It  has  been  the  settled  lavr 
that  for  mere  misdemeanors,  after  their  commission,  an  arrest  can 
only  be  made  upon  a  warrant  from  a  magistrate.  People  v,  Adler, 
3  Parker,  Cr.  R  249 ;  Meyer  v.  Clark,  81  N.  Y.  Supr.  Ct  107; 
People  V.  Pratt,  22  Hun,  300 ;  People  v.  Shanley,  40  id.  479.  In 
the  Pratt  Case,  22  Hun,  300,  the  relator  was  arrested  by  a  police- 
man of  the  city  of  Elmira  without  warrant  In  reversing  the 
judgment  of  conviction  the  court  says : 

"  We  have  neither  been  cited  to  nor  been  able  to  find  any  au- 
thority justifying  an  arrest  by  an  officer  without  process  for  an 
oflfense  of  the  grade  of  that  of  which  the  relator  was  convicted, 
unless  it  was  committed  in  the  presence  of  such  officer;  and  we 
think  no  such  authority  exists,  unless  in  cases  where  it  is  expressly 
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given  by  statu ta  Moreover,  when  such  arrest  is  authorized  to 
be  made  without  process,  it  is  at  least  the  better  practice,  if  not 
indispensable  to  the  regularity  of  the  proceeding,  to  convey  the 
offender  at  once  before  a  magistrate,  and  there  make  complaint, 
and  cause  the  issuing  of  a  warrant  against  the  accused  for  the 
offense  committed.     1  Colby,  Cr.  Law,  140." 

In  the  Shanley  Case,  40  Hun,  479,  the  defendant  was  indicted 
and  convicted  of  an  assault  in  the  second  degree  for  having  re- 
sisted a  police  officer  of  Lansingburgh,  who  attempted  to  arrest 
him  for  a  misdemeanor  not  committed  in  the  officer's  presence. 
The  defendant  knew  that  a  warrant  had  been  issued.  It  was  not, 
however,  in  the  officer's  possession,  having  been  left  with  the  chief 
of  police.  The  counsel  for  the  people  took  the  position  that  the 
warrant  was  in  the  constructive  possession  of  the  officer.  In  re- 
versing the  conviction  an«k  directing  the  prisoner's  release, 
LEARNED,  P.  J.,  states : 

"  It  is  argued  that  great  inconvenience  will  arise  from  a  con- 
trary rule  to  one  that  any  officer,  knowing  that  a  warrant  is  is- 
sued, can  not  arrest  for  misdemeanor.  That  if  one  policeman  has 
the  warrant  a  criminal  may  evade  him,  and  keep  within  the  beat 
of  another,  and  the  like.  There  is  much  force  in  this.  But,  on 
the  other  hand,  the  innocent  citizen  has  a  right  to  protection.  It 
is  hardly  safe  to  say  that,  without  a  warrant,  a  policeman  may 
arrest  a  citizen  for  an  alleged  misdemeanor  not  committed  within 
his  sight  If  the  policeman  was  justified  in  arresting  the  defend- 
ant, then  the  innocent  citizen  must  submit  to  arrest  without  hav- 
ing the  right  to  see  the  warrant  before  he  yields  to  the  alleged  au- 
thority. It  had  not  been  claimed  that  there  is  any  special  law 
giving  peculiar  authority  to  the  policemen  of  Lansingburgh.  We 
have,  therefore,  examined  the  question  only  on  the  general  stat- 
ute and  on  general  principles.'* 

We  have  not  overlooked  the  case  of  People  v.  Eberspacher,  79 
Hun,  410 ;  61  St.  Eep.  501 ;  a  decision  of  the  second  department, 
where  the  court  stated  that  they  did  not  believe  that  the  point  as 
to  the  manner  of  arrest  affected  the  validity  of  a  trial  and  convic- 
tion; but  the  court  drew  a  distinctiou  between  a  proceeding  to 
detain  for  trial  and  a  trial  before  a  court  which  had  acquired  juris- 
diction of  the  charge.     In  this  case  the  committing  magistrate  did 
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not  have  the  power  to  try,  and  the  objection  to  the  jurisdiction  of 
the  person  was  taken  upon  the  preliininarj  examination.  Neither 
is  the  case  of  People  ex  rel.  Guun  v.  Webster,  73  Hun,  278  ;  58 
St.  Rep.  225,  an  authority  for  holding  the  defendant.  In  that  case 
it  appears  that  the  relator  was  charged  with  one  offense  in  the  m- 
formation,  but  tried  and  convicted  of  another;  both,  however, 
having  been  committed  in  the  presence  of  the  officer  who  made 
the  arrest,  or  the  officer  with  him  and  acting  under  his  directions. 
In  such  case  the  court  held  that  the  contention  that  a  warrant  was 
necessary  is  not  sustained  by  authority.  The  question  whether  an 
arrest  in  the  absence  of  a  warrant  was  legal,  when  the  offense  had 
not  been  committed  in  the  presence  of  the  officer,  was  neither  pre- 
sented nor  considered  in  the  casa  In  People  v.  Pillon,  78  Ilun^ 
74 ;  60  St  Rep.  810,  it  was  held  that  the  court  of  special  sessions 
has  power  and  authority  to  pass  upon* the  sufficiency  of  the  infor- 
mation in  a  case  lodged  in  the  police  court  of  this  city,  that  when 
the  information  is  insufficient  a  motion  for  a  discharge  should  be 
granted.  It  is  unnecessary  to  now  determine  whether  that  deci- 
sion is  sufficiently  broad  to  authorize  this  court  to  pass  upon  the 
question  under  consideration,  or  as  to  whether  a  defendant  is  not 
bound  to  review  the  question  of  jurisdiction  by  certiorari,  as  the 
facts  are  conceded,  and  the  question  was  presented  to  be  disposed 
of  on  the  merits.  The  defendant  is  discharged. 
Ordered  accordingly. 

See  note  to  People  v.  Van  Houten,  11  N.  Y.  Cr.  — ,  on  "Arrest  Without 
Warrant." 


(Rmtt  ot  General  JJwisionu  —  «iti)  anil  (ffiotttttu  ot  §,  f . 

January,  1897. 

PEOPLE  v.  JAMES  B.  DUKK 

1.  Conspirncy — Corporate  officers. 

Indivifluals  cannot  shield  themselves  from  the  consequences  of 
wrong"  doing  by  pleading  that  their  wrongful  acts  were  corporate 
acts. 
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2.  Same^Bcstraint  of  trade. 

In  case  of  conspiracy  in  restraint  of  trade,  the  character  of  the 
trade  is  immaterial  if  unlawful. 

8.  Same — Sale  of  cigarettes  to  minors. 

Section  90  of  the  Penal  Code  should  not  be  construed  so  swcep- 
ingly  as  to  hold  that  it  takes  the  entire  trade  out  of  the  prohibi- 
tion against  monopolies. 

4.  Same — Public  welfare. 

Where  actual  or  possible  public  injury  does  not  arise  from  the 
business  methods  of  individuals  or  corporations,  the  natural  law 
of  supply  and  demand  may  be  depended  upon  to  protect  the  public 
welfare. 

5.  Same — C«impetiiion. 

A  trading-  corporation  is  entitled  to  all  the  advantages  it  can 
secure  under  fair  and  free  competition,  but  its  officers  and  agents 
may  become  criminally  liable  if  they  confederate  to  secure  a  mon- 
opoly by  threats  and  menaces  directed  against  competitors  to  force 
and  coerce  them  to  relinquish  the  rights  to  the  fullest  enjoyment 
of  which  all  are  entitled. 

Conspiracy,  Penal  Code,  sec.  168,  subdivision  6. 

John  R  Fellows,  District  Attorney,  and  John  D.  Lindsay,  As- 
sistant District  Attorney,  for  the  People. 

Joseph  H.  Clioale  and  W.  W.  Fuller,  for  defendanta 

FITZGERALD,  J.— This  indictment  charges  the  defendants 
with  the  crime  of  conspiracy.  It  alleges  that,  at  the  time  speci- 
fied, they  were  officers  and  agents  of  a  corporation  called  The 
American  Tobacco  Company;  that  they  controlled,  managed  and 
operated  the  said  corporation ;  that  the  defendants  and  the  corpo- 
ration were  engaged  in  the  manufacture  and  sale  of  paper  cigar- 
.  ettes ;  that  the  greater  portion  of  the  cigarettes  manufactured  and 
vended  in  the  United  States  were  made  and  vended  by  them ; 
that  it  was  impossible  for  wholesale  dealers  and  jobbers  in  such 
line  of  business  to  profitably  carry  on  their  business  without  deal- 
ing in  the  cigarettes  manufactured  and  vended  by  the  defendants; 
that  [they  (the  defendants)  and  others  conspired  unlawfully  to  com- 
mit an  act  injurious  to  trade  and  commerce — that  is  to  say,  to 
Vol.  XI-60 
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monopolize  the  entire  basiness  of  making  and  vending  cigarettes 
througboat  the  United  States,  and  to  exclude  every  other  peraon 
from  engaging  in  such  business;  to* unlawfully  raise  the  price  of 
cigarettes ;  to  unlawfully  and  arbitrarily  fix  and  maintain  a  stand- 
ard price ;  to  unlawfully  prevent  all  wholesale  dealers  and  jobbers 
in  cigarettes  from  selling  such  cigarettes  at  a  price  less  than  such 
arbitrarily  fixed  standard ;  to  unlawfully  restrain  and  prevent  com- 
petition in  such  business  between  and  amongst  themselves ;  also 
between  and  amongst  themselves,  on  the  one  hand,  and  othera;  to 
limit,  fix  and  control  the  production,  manufacture  and  output  of 
cigarettes,  by  conspiring  to  compel  and  force  such  dealers  and  job. 
bers  to  sell  at  arbitrarily  fixed  prices ;  to  restrain  them  from  sell- 
ing below  such  prices ;  to  coerce  such  jobbers  and  dealers  to  deal 
exclusively  in  defendants'  cigarettes;  to  prevent  them  from  deal- 
ing in  the  cigarettes  of  other  manufacturers  by  means  of  refus- 
ing and  threatening  to  refuse  to  sell  such  paper  cigarettes  to 
all  dealers  and  jobbers  who  sold  such  paper  cigarettes  so 
bought  at  price  less  than  those  arbitrarily  fixed;  to  coerce,  force 
And  compel  such  dealers  and  jobbers  to  deal  exclusively  in  the 
cigarettes  of  The  American  Tobacco  Company  by  refusing  to  sell 
to  all  who  dealt  in  cigarettes  of  any  other  manufacturer;  to  un- 
lawfully fix  and  maintain  by  unlawful  agreement  the  price  of  pa- 
per cigarettes  made  and  vended  by  them,  and  so  to  limit  and  con- 
trol the  manufacture,  production  and  output  of  cigarettes  in  the 
United  Statea 

Two  overt  acts,  in  furtherance  of  this  agreement,  are  then 
specifically  set  forth. 

The  first  point  submitted  in  support  of  the  demurrer  to  this  in- 
dictment is  that  the  defendants  are  alleged  to  be  the  officers  and 
agents  of  a  lawfully  established  corporation,  and  that  as  such, 
they  must  be  considered  as  the  fingers  of  one  hand;  that  their 
acts  are  the  acts  of  the  corporation ;  that  a  corporation  is  but  one 
person,  and  that  as  the  inevitable  consequence  of  such  reasoning, 
an  indictment  for  conspiracy  cannot  be  maintained.  I  do  not  think 
that  individuals  can  shield  themselves  from  the  consequences  of 
wrongdoing  by  pleading  that  their  wrongful  acts  were  corporate 
acts.  Civil  liability  is  in  many  cases  limited  to  the  body  corpor- 
ate.    The  policy  upon  which  corporate  creation  is  founded  rests 
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largely  upon  the  doctrine  of  limited  liability.  The  vast  advan- 
tages which  have  resulted  to  society  from  the  magnificent  achieve- 
ments which  corporate  effort  alone  rendered  possible,  are  mainly 
attributable  to  this  beneficent  and  wise  rule  of  limitation.  It  has 
operated  undoubtedly  as  a  great  inducement  to  the  capitalist  to 
risk  part  of  his  surplus  in  ventures  to  which  he  would  be  un- 
willing to  commit  himself,  if  by  so  doing  the  entire  of  his  accu- 
mulations were  to  be  jeopardized.  The  fruits  of  its  salutary  op- 
eration abound  upon  all  sides,  and  the  preservation  of  our  civiliza- 
tion may  be  truthfully  claimed  to  largely  depend  upon  its  proper 
observance. 

But  in  considering  acts  and  agreements  in  the  light  of  the 
fundamental  principled  of  the  criminal  law,  our  reasoning  must 
be  guided  by  widely  different  considerations,  and  we  must  not  be 
led  into  error  by  construing  the  word  "  person,"  when  it  appeara 
in  criminal  statutes,  to  have  absolutely  the  same  meaning  as 
when  construed  by  courts  in  determining  issues  which  involved 
only  questions  affecting  civil  rights  and  remedies.  The  prop- 
osition is  an  obvious  one,  that  each  of  the  penalties  of  tlie  crim- 
inal law  is  directed  against  persons  presumed  to  have  capacity  to 
commit  the  specific  crime  to  which  a  prescribed  penalty  is  at- 
tached. 

"A  conspiracy. consists  in  the  unlawful  combination  or  agree- 
ment of  two  or  more  persons  to  do  an  act  unlawful  in  itself,  or  to 
do  a  lawful  act  by  unlawful  means."  Buffalo  Lubricating  Oil 
Co.  V.  Evenst,  80  Hun,  588.  Section  168  of  the  Penal  Code  is 
but  an  embodiment  of  the  common  law.  People  v.  Fisher,  14 
Wend.  9.  We  are  thus  confronted,  at  the  outset,  with  the  ques- 
tion, could  a  corporation,  in  the  contemplation  of  the  common 
law,  ever  have  been  one  of  the  two  persons  whose  guilty  agree- 
ment constituted  at  common  law  the  offense  of  conspiracy? 

It  is  true  that  a  corporation  has  power  to  make  contracts,  but 
its  power  to  do  so  is  limited  "  to  such  contracts  as  were  either  ex- 
pressly allowed  in  its  charter  or  fairly  to  be  implied  from  the 
language  used."  Dwight,  Law  Persons,  p.  867.  By  various  de- 
vices, changed  from  time  to  time  by  statute  or  by  judicial  declara- 
tion, the  assent  of  the  artificial  person — which  is  one  of  the  essen- 
tial elements  of  a  valid  contract — is  presumed,  under  certain  cir* 
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camstanoes,  to  have  been  given.  Besort  to  legal  device  is  neces- 
sary to  uphold  contracts  to  which  a  corporation  is  a  party,  other- 
wise corporations  would  be  incapable  of  the  slightest  undertaking- 
But  no  such  rule  or  reasoning  can  be  invoked  to  supply  the  ele. 
raent  of  criminal  intent,  which  is  one  of  the  material  elements  of 
conspiracy,  and  generally  of  all  crimesi  There  are  some  acts  for 
which  indictments  will  lie  against  corporations  These  acts  have, 
I  think,  been  so  far  limited  to  acts  of  misfeasance  and  of  nonfeas- 
ance. But,  in  so  far  as  crime  generally  is  concerned,  the  artificial 
person,  called  the  corporation,  cannot  be  held  to  have  capacity  to 
commit  it  If,  then,  a  corporation  has  not  the  power  to  conspire, 
the  corporate  ads  of  a  dozen  corporations  could  not  form  the  basis 
of  an  indictment  for  conspiracy. 

Are,  then,  the  individuals  composing  the  corporation,  its  officers 
and  agents,  to  have  immunity  for  their  unlawful  acts?  Such  has 
never  been  the  policy  of  our  laws.  People  v.  Cownley,  83  N.  Y. 
464  Of  course,  upon  proof  of  unlawful  acts,  it  could  not  be  held 
that  all  the  members  composing  the  body  corporate  are  criminally 
liable.  On  the  contrary,  their  association  being  a  lawful  one,  no 
presumption  can  arise  against  any  of  them  from  the  fact  of  such 
association.  But  if  two  or  more,  or  all  of  such  persons  enter  into 
an  unlawful  agreement,  they  cannot  be  allowed  to  plead  their 
lawful  association  for  certain  purposes,  in  bar  of  prosecution  for 
unlawful  combination 

To  rule  that  the  officers  and  agents  of  a  corporation  are  relieved 
from  individual  criminal  liability  for  all  they  may  do  under  the 
color  of  corporate  acts  would  amount,  in  many  cases,  to  a  practical 
suspension  of  the  law.  The  equal  protection  of  the  laws  is  the 
mandate  of  the  Constitution  (Constitution  of  the  United  States, 
arL  14,  sec.  1).  This  provision  has  been  construed  to  mean  the 
protection  of  equal  laws  (Yick  Ho  v.  Hopkins,  118  U.  S.  858). 
Assuredly,  one  of  the  tests  by  which  the  equality  of  the  law  must 
be  measured  is  the  equality  of  the  punishment  it  prescribes  against 
violators.  The  penalty  within  the  discretion  of  the  court  to  be 
imposed  upon  a  conviction  of  the  oflfense  under  consideration  may 
be  a  fine  or  imprisonment,  or  both.  A  corporation  may  be  fined; 
it  can  not  be  imprisoned.  Suppose  that  the  officers  and  agents  of 
two  corporations  conspired  to  commit  an  act  injurious  to  trade  and 
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commerce,  and  that  defendants'  contention  was  allowed — that  the 
corporations,  and  not  the  individuals,  were  the  persons  liable.  The 
extreme  penalty  incurred  by  each  of  the  artificial  persons  would 
only  be  a  fine.  Thus  the  extent  of  the  punishment  to  which  the 
real  conspirators  (the  individuals)  would  render  themselves  liable 
would  be  the  inconsiderable  sum  charged  proportionately  among 
them  as  stockholders  of  an  additional  item  of  expense,  to  pay  such 
fine  as  the  court,  under  the  circumstances  might  impose ;  not  to 
exceed  five  hundred  dollars. 

How  unequal,  under  such  a  view  of  the  law,  would  the  position 
be  of  individual  conspirators,  who  were  ofiicers  and  agents  of  a 
corporation,  to  the  position  of  other  individual  conspirators  ?  As 
well  might  it  be  claimed  that  the  law  would  authorize  the  forma- 
tion of  a  corporation  for  unlawful  purposes  as  to  contend  that  the 
unlawful  acts  of  incorporators  are  protected  by  the  fact  of  incorpo- 
ration. There  are  many  cases  where  corporations  and  their  agents, 
<ii rectors  and  ofiicers  have  been  held  to  be  concurrently  liable; 
but  the  question  before  the  courts  on  such  occasions  has  been  not 
as  to  the  liability  of  the  individuals,  but  as  to  the  liability  of  the 
corporation.  Rex  v.  Medley,  6  0.  &  P.  292 ;  Eex  v.  Birming- 
ham &  Gloucester  R'y  Co.,  8  Q.  B.,  223 ;  The  Queen  v.  The 
Great  North  of  England  R'y  Co.,  9  Q.  B.  Adolphus  &  Ellis,  N.  S., 
314;  U.  S.  V.  Morris  &  Essex  R  Co.,  28  N.J.,  269. 

The  next  point  contended  for  is  that  the  acts  charged  against 
defendants  are  not  within  the  prohibition  against  restraint  of 
trade  upon  the  grounds  of  public  policy,  for  the  reason  that  the 
business  of  defendants  does  not  relate  to  articles  of  prime  necessity, 
or,  in  other  words,  the  necessaries  of  life.  The  weight  of  recent 
authority  seems  to  support  the  proposition  that  the  character  of 
the  trade  sought  to  be  monopolized  is  of  no  concern  as  long  as  it 
be  a  lawful  one.  Wire  Cloth  Case,  19  N.  Y.  Sup.,  458;  Hoffman 
V.  Brooks,  11  Week.  Law  Bui.  And,  in  so  far  as  tobacco  is  con- 
cerned, the  exhaustive  opinion  of  Judge  Earl  in  Re  Jacob8(98  N. 
Y.  98)  concludes  discussion  upon  the  subject  Neither  do  I  think 
that  section  90  of  the  Penal  Code,  which  prohibits  the  sale  of 
cigarettes  to  children  under  the  age  of  sixteen  years,  should  be 
construed  so  sweepingly  as  to  hold  that  it  takes  the  entire  trade 
out  of  the  prohibition  against  inonopnlie?.     It  is  merely  a  regula- 
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tion,  under  the  police  power  of  the  State,  upon  a  subject  anecnng- 
the  health  and  morals  of  children,  and  does  not  excuse  any  at- 
tempted imposition  by  means  of  illegal  combination.  Nestor  v. 
The  Continental  Brewing  Co.,  20  Atlantic  Rep.,' 102. 

It  is  further  claimed  that,  because  defendants  are  directors  and 
agents  of  a  private  corporation,  they  had  a  perfect  right  to  do  all 
of  the  acts  alleged  against  them.  A  very  wide  latitude  must  in- 
deed be  accorded  to  the  managers  of  a  vast  private  enterprise,  law- 
fully organized,  and  it  is  exceedingly  difficult  to  fix  the  bouncls 
beyond  which  they  may  not  lawfully  go.  They  are  certainly  en- 
titled to  reap  all  the  advantages  which  skill,  experience,  lai^e  in- 
vestment, enterprise  and  splendid  facilities  aflEord  them  over  less 
favorably  equipped  competitors,  and  if  by  such  means  vast  trade 
is  attracted,  to  the  detriment  of  mere  business  rivals,  it  would  be 
difficult  to  see  how  injury  to  the  public  could  arise.  The  prin- 
ciple established  by  the  adjudged  cases  appears  to  be  that,  where 
actual  or  possible  public  injury  does  not  arise  from  the  business 
methods  of  individuals  or  corporations,  the  natural  law  of  supply 
and  demand  may  be  depended  upon  to  protect  the  public  welfare- 
Every  person  may  have  the  right  to  do  as  he  pleases  with  his  own 
property,  but  he  must  exercise  that  right  in  such  manner  as  not 
to  injure  the  property  of  others.  Kent  (at  p.  340,  vol.  II,  of  his 
Commentaries)  says  that  **  every  person  ou^lit  so  to  use  his  pro- 
perty as  not  to  injure  his  neighbors,  and  that  ])rivate  interests  must 
be  made  subservient  to  the  general  interests  of  the  community." 

A  trading  corporation  is  entitled  to  all  the  advantages  if  can  se- 
cure under  fair  and  free  competition,  but  its  officere  and  agents 
may  become  criminally  liable  if  they  «&nfederate  to  secure  a  mo- 
nopoly by  threats  and  menaces  directed  against  competitoi*s  ta 
force  and  coerce  them  to  relinquish  the  rights  to  the  fullest  enjoy- 
ment ot  which  all  are  entitled. 

The  case  of  the  Mogul  S.  S.  Co.  v.  McGregor,  21  Q.  B.  Div. 
544;  23  id.  598,  and  L  R  Appeal  Cases,  25,  so  frequently  re- 
ferred to  in  defendants'  brief,  does  not  go  any  further  than  to  say 
that  inducements  in  the  shape  of  profitable  oflFcrs  to  customers  ta 
secure  their  exclusive  trade,  are  not  unlawful,  and  the  extent  of 
the  rule  laid  down  in  Lough  et  al.  v.  Outerbridge  et  ai.,  143  N. 
Y.  171,  seems  to  be  that,   as  long  as  common  carriers  charge 
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reasonable  rates  to  all,  thej  are  not  prohibited  from  making 
special  lower  rates  upon  conditions  in  specific  instances. 

Mr.  Justice  Barrett,  in  People  v.  Wilzig,  4  K  Y.  Grim.  Rep. 
414,  says,  substantially,  that  "it  is  error  to  suppose  that  threats 
must  be  actually  uttered,  but  that  men  may  be  guilty  of  intimida- 
tion though  they  raise  not  a  finger  and  say  not  a  word.  Their 
attitude  may,  nevertheless,  be  one  of  menace.  They  may  in- 
timidate by  their  methods,  their  devices." 

If,  then,  the  proofjn  the  ca&e  at  bar  should  establish  the  allega- 
tions of  the  indictment,  might  not  the  refusal  to  sell  to  jobbers 
and  dealers,  except  upon  the.  required  conditions,  be  properly 
found  to  constitute  menace,  coercion  and  intimidation?  And,  if 
Buch  methods  or  devices  were  resorted  to  by  defendants  to  restrain 
lawful  trade  and  commerce  and  create  a  monopoly,  are  they  not 
guilty  of  conspiracy  ? 

Demurrer  disallowed,  with  leave  to  defendants  to  plead  over. 

See  note  to  People  v.  Sheldon,  9  N.  Y.  Cr.  312,  on  "Criminal  Con* 
Bpiracy," 


January,  1897. 

PEOPLE  v.  THOMAS  E.  WRIGHT. 

1.  Criminal  law — Adulteration  of  milk — Proof. 

Proof  merely  of  possession  by  servant  of  defendant  of  impure 
milk  "for  delivery  down  town,"  is  insufficient  to  support  recovery 
under  chapter  338  of  1893. 

2.  Sama 

There  must  be  a  sale  or  an  exposure  for  sale  of  some  milk  in 
order  that  the  penalty  may  be  incurred. 

8.  Same. 

There  is  no  exposure  for  sale  where  the  milk  ia  not  upon  the 
wagon  for  sale,  but  for  delivery  to  some  person  or  persons  undis- 
closed. 
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4  Same. 

Nor  is  there  evidence  of  a  sale  merely  becanae  tliere  was  an  in- 
tention of  delivery. 

Appeal  from  jadgment  rendered  by  the  Justice  of  the  Eighth 
Judicial  District  C!ourt .   Action  for  the  recovery  of  a  penalty 
upon  the  relation  of  the  Commissioner  of  Agriculture,  under 
chapter  838  of  the  Laws  of  1893. 

Brooke  k  Brooke,  for  appellant 

Benjamin  Estes,  for  respondent 

BISCHOFP,  J. — Under  a  statute  providing  for  the  recovery  of 
a  penalty  against  any  person  selling  or  exchanging,  or  offering  or 
exposing  for  sale  or  exchange,  adulterated  milk.  Laws  1893,  ch. 
338,  sea  22,  the  defendant  has  been  held  liable,  and  upon  this  appeal 
the  question  is  presented  whether  the  facts  proven  by  the  relator 
brought  the  case  within  the  statute,  the  defendant  having  adduced 
no  evidence  in  defense,  relying  upon  the  failure  of  proof  sufficient 
to  charge  him. 

It  was  shown  that  the  defendant  is  a  milk  dealer,  and  that  upon 
a  wagon,  driven  by  his  servant,  agents  of  the  relator  found  cans 
of  milk,  the  contents  of  which  proved  upon  examination  to  be 
impure  and  within  the  inhibition  of  the  statute,  which  prescribes 
the  test  of  adulteration. 

The  milk  thus  examined  was  taken  from  the  defendant's  wagon 
in  the  public  street  at  about  one  o'clock  in  the  morning,  and  the 
cans  were  intended,  according  to  the  defendant's  driver's  statement 
as  made  to  relator's  agents,  "for  delivery  down  town," 

This  was  all  the  proof,  and  we  must  hold  it  to  have  been  in 
sufficient  to  support  a  recovery  of  the  penalty  in  question. 

The  statute  is  penal,  and  so  to  be  strictly  construed,  although 
the  penalty  is  recoverable  in  a  civil  action,  (23  AnL  &  Eng.  Ency. 
of  Law,  p.  378,  and  cases  cited),  and  while  the  construction  should 
not  be  such  as  to  defeat  the  object  sought,  (U,  S.  v.  ETartwell,  6 
Wallace,  395),  this  act,  properly  construed,  results  in  the  attain- 
ment of  that  object  under  circumstances  not  involving  injustice 
to  the  persons  sought  to  be  charged     The  reasonable  construction 


Digitized  by 


Google 


PEOPLE   v.   WBIQHT,  481 

of  the  words  used  works  that  attainment  with  justice,  giving  fulj 
effect  to  the  meaning  of  those  worda 

To  bring  the  case  within  the  statute  it  must  be  shown  that  the 
offender  sold  the  milk  or  offered  or  exposed  it  for  sale  ;  in  this 
case  we  have  not  to  do  with  any  exchange  or  offer  to  exchange 
and  the  principal  inquiry  is  whether  the  proof  shows  an  exposure 
for  sal  a 

The  statute  does  not  declare  the  mere  possession  of  adulterated 
milk  to  be  unlawful ;  it  looks  only  to  the  protection  of  the  pub- 
lic, which  might  suffer  from  the  traffic  in  impure  articles  of  food, 
and  therefore  the  act  does  not  apply  unless  there  is  some  action 
taken  or  intended  to  be  taken  by  the  person  charged,  whereupon 
traffic  in  the  adulterated  article  may  be  founded. 

An  affirmative  act,  therefore,  must  be  shown,  either  a  sale  or 
an  offer  to  sell ;  and  an  exposure  for  sale  is  in  effect  an  offer,  a 
tacit  holding  out  of  the  goods  for  sale,  or,  in  other  words,  an  exhi- 
bition of  the  goods  under  circumstances  such  as  would  reasonably 
l'\id  persons  to  consider  them  offered  for  sala 

Thus  some  intent  upon  the  part  of  the  dealer  must  appear, 
either  express,  as  in  the  case  of  a  sale,  or  implied,  where  there  is 
an  offer  predicated  upon  an  exposure  for  sale,  since  the  words  em- 
ployed— ^sale,  offer  and  exposure  for  sale — are  deprived  of  mean- 
ing unless  an  intent  is  imported. 

With  this  in  mind  the  following  provision  of  the  act  is  to  be 
noticed  (sec.  7):  "The  doing  of  anything  prohibited  by  this 
chapter  shall  be  evidence  of  the  violation  of  the  provisions  of  this 
cliapter  relating  to  the  thing  so  prohibited.  *  *  *  The  intent 
of  any  person  doing  or  omitting  to  do  any  such  act  is  immaterial 
in  any  prosecution  for  a  violation  of  the  provisions  of  this  chapter." 

This  provision  cannot  reasonably  be  taken  as  intending  that 
the  words  "sale"  and  "exposure"  for  sale,  should  be  given  a  mean- 
ing other  than  their  logical  meaning. 

Where  a  sale  or  exposure  for  sale  is  shown,  then  there  is  a  vio- 
lation of  the  law,  but  not  before,  and  the  act  of  the  seller  is  mane 
evidence  of  a  violation;  the  sale  or  exposure  for  sale  implies  an 
intent,  and  so  proof  sufficient  to  show  a  violation  involves,  also, 
proof  of  intent,  founded  at  least  upon  inference  from  the  circum. 
fiUinces. 

Vol.  XI— 61 
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But,  says  the  statute,  after  the  violation  is  shown,  the  intent  be- 
comes immaterial ;  and  yet  there  must  be  intent,  impliedly,  as  a 
constituent  of  the  violation. 

Unless,  then,  this  statute  aims  to  render  it  unlawful  for  one 
merely  to  have  adulterated  milk  \n  his  possession,  which  it  clearly 
does  not,  the  word  "intent,"  as  used  in  section  7,  applies  to  sonae- 
thing  other  than  the  elements  of  the  offense — such  as  tiiey  are  ia 
this  instance — and  does  not  relate  to  the  elemental  proof  of  the  of- 
fense ;  in  this  aspect  a  rational  interpretation  of  the  word,  recon- 
cilable with  the  apparent  intention  of  the  legislature  and  with  the 
other  parts  of  the  statute,  is  rSidily  arrived  at 

The  word  evidently  refers  to  the  intention  of  the  offender  to  sell 
adulterated  milk,  and  any  excuse  founded  upon  mistake  in  the 
quality  of  the  article  is  thereby  made  immaterial  as  matter  of  de- 
fense. Such  a  defense,  in  view  of  the  difficulty  of  determining  the 
quality  of  milk  by  mere  inspection,  would  be  plausible  and  not 
readily  avoided,  and,  therefore,  the  statute  makes  the  intent  so  far 
of  no  importance,  leaving  it  to  the  distributors  of  milk  to  see  that 
the  mistake  does  not  occur.  The  possession  of  impure  milk  is,  to 
this  extent,  at  the  dealer's  own  risk,  and  the  enactment,  as  thus 
construed,  appears  to  be  a  wise  one  in  the  interest  of  the  public. 

Still  there  must  be  a  sale  or  an  exposure  for  sale  (with  the  im- 
plied intent)  of  some  milk  in  order  that  the  penalty  may  be  in- 
curred, because  of  the  adulteration  of  the  article  sold,  and  the 
proof  in  this  case  fails  to  establish  the  fact  that  the  milk  found  to 
be  impure  by  the  relator's  agents  was  either  sold  or  offered  for 
sale  or  exposed  for  sale. 

There  was  no  exposure  for  sale  since  the  milk  was  not  upon  the 
wagon  for  sale,  but  for  delivery  to  some  peraon  or  persons  undis- 
closed. The  cans  were,  it  is  true,  exposed  to  the  view  of  peraons 
upon  the  street  and  of  the  agents  of  the  relator,  but  not  for  the 
purposes  of  sale,  actually  or  by  inference,  the  place  of  exposure 
not  being  in  this  instance  a  place  recognized  as  a  place  of  sale. 

Nor  was  there  evidence  of  a  sale  merely  because  there  was  an 
intention  of  delivery.  The  intended  delivery  may  well  have  been 
to  an  agent  of  the  defendant  for  retention  of  the  article  pending 
examination  or  analysis,  or  in  the  course  of  a  transaction  not  a 
sale,  but  a  consignment  to  another  for  subsequent  sale  should  the 
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milk  prove  fit  for  the  market ;  or  there  may  have  been  a  gift  of 
the  milk  for  delivery  to  the  donee. 

It  may  be  suspected  that  there  was  a  sale,  because  an  intended 
delivery,  but  the  proof  was  lacking  sufficient  to  render  this  de- 
fendant liable  for  the  penalty,  the  fact  of  the  intended  delivery  be- 
ing as  consistent  with  an  intention  to  comply  with  the  law  as  to 
violate  or  attempt  to  evade  it,  and  an  inference  of  wrongdoing, 
under  these  circumstances,  could  not  be  accepted  as  proof  strong 
enough  to  preponderate  over  the  existing  presumption  of  inno- 
cence. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event 


NOTE    ON    "ADULTERATION     OF    MILK.'' 

Adulteration  of  milk  was  made  a  misdemeanor  by  chapter  467  of  1862, 
People  V.  Harris,  123  N.  Y.  73;   33  S.  R.  108. 

Under  chapter  202  of  1882,  it  was  held  that  the  legislature  may  pro- 
hibit the  sale  of  milk  below  a  certain  standard,  whether  such  milk  is, 
or  is  not,  wholesome.  People  v.  Cipperly,  101  N.  Y.  634,  without  opinion; 
4  N.  Y.  Cr.  69;  rev'g  3  id.  385;  37  Hun,  324.  The  decision  of  the  court 
of  appeals  was  based  upon  the  dissenting  opinion  of  Justice  Learned  in 
the  court  below. 

Under  chapter  202  of  1884,  it  was  held  in  People  v.  Eddy,  35  St.  Rep. 
146;  12  N.  Y.  Supp.  628,  that  guilty  knowledge  or  criminal  intent  need 
not  be  shown  to  establish  the  offense.  The  chemical  anaylsis  was 
deemed  to  be  conclusive  of  guilt,  provided  it  showed  that  the  ratio  of 
fluids  to  solids  is  contrary  to  that  which  is  prescribed  by  the  terms  of 
the  statute. 

The  offense  of  selling  adulterated  milk  contrarj^  to  the  provisions  of 
chapter  202  of  1884,  and  chapters  183  and  458  of  1885,  is  established  by 
the  proof  of  a  sale  of  milk,  which  is  shown  to  be  adulterated  when 
tested  by  the  standard  set  up  by  the  act.  People  v.  Schaeffer,  41  Hun, 
25.  To  constitute  the  offense,  neither  knowledge  nor  intent  need  be 
shown.  Id.  See  People  v.  Cipperly,  3  Eastern  Rep.  558;  rev'g  37  Hun, 
319. 

The  act  of  1884  was  superseded  by  the  later  act  of  1885.  People  v. 
Harris,  123  N.  Y.  75;  33  St.  Rep.  168.  But  quaere.  See  subsequent 
amendment,  chapter  193  of  1885. 

Under  chapter  183  of  1885,  the  question  whether  milk  is  adulterated 
IP  to  be  determined  from  chemical  analysis  alone.  People  v.  Hodnett, 
66  Hun,  341;    51  S.  R.  895. 
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Under  chapter  183  of  1885,  as  amended,  the  keeping  of  skimmed  milk 
was  held  not  to  be  made  an  offense,  where  it  was  for  use  in  the  county 
where  the  same  was  produced.    People  ▼.  Thompson,  38  St.  Rep.  317. 

Under  the  act  of  1885,  as  amended  by  chapter  458  of  that  year,  it  was 
held  that  criminal  knowledge  or  intent  formed  no  element  of  the  of- 
fense. People  V.  Kibler.  106  N.  Y.  321;  8  St.  Rep.  707.  All  that  was 
requisite  to  establish  the  offense  was  to  show  a  sale  of  milk  falling^ 
below  the  standard  fixed  by  the  act  and  coming  within  its  definition 
of  adulterated  milk.    Id. 

The  provision  of  section  3,  chapter  183  of  1885,  does  not  make  a  fraud- 
ulent intent  a  necessary  ingredient  of  the  crime.  People  v.  West,  100 
N.  Y.  2^:  8  St.  Kep.  713.  It  does  not  extend  so  f  r,  it  seems,  as  to 
make  it  criminal  for  a  dairyman,  conducting  a  butter  or  cheese  factory 
and  manufacturing  from  milk  exclusively  furnished  by  himself,  to 
supply  the  factory  with  milk,  from  his  own  cows,  mixed  with  water. 
Id.  This  provision  was  held  to  be  a  valid  exercise  of  the  legislative 
power.    Id. 

See  f§  407,  408a  of  Penal  Code;  chap.  407  of  1881;  chap.  246  of  1882 
chap.  202  of  1884;  chaps.  176,  183, 193,  427,  458  of  1885;  chap.  477  of  1886 
chaps.  223,  403,  583  of  1887;  chap.  140  of  1893;  chaps.  338,  692  of  1893 
chaps.  143,  426  of  1894. 


December,  1895. 

PEOPLE    ex  rel.   ANNA  DUNNIGAN  v.   CHARLES    A. 
WEBSTER,  as  Superintendent,  etc. 

(14  Misc.  617.) 

Special  Sessions— Suspension  of  sentence. 

Courts  of  special  sessioBS  have  power  to  suspend  sentence  entirely 
or  for  a  limited  period,  and  to  impose  sentence  at  the  end  of  such 
term. 

Application  for  discharge  of  relator  from  imprisonment,  upon 
writ  of  habeas  corpua 

Thomas  Spratt  and  George  E.  Van  Kennen,  for  the  relator. 
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Geo.  W.  Hurlbat,  Assistant  District  Attorney,  for  the  Peoplet 
Charles  A.  Kellogg,  for  respondent. 

RUSSELL,  J.— On  the  21st  of  November,  1895,  the  relator 
pleaded  guilty  to  a  charge  of  leasing  a  house  in  the  city  of  Ogdens- 
burg  for  the  purposes  of  prostitution.  The  proceeding  was  had 
before  the  recorder  of  the  city  of  Ogdensburg,  sitting  as  a  Court  of 
Special  Sessions.  Upon  such  plea  sentence  was  suspended,  and 
the  relator  suffered  to  go  at  large  until  the  4th  day  of  December, 
1895,  when,  being  again  before  the  recorder,  sentence  was  im- 
posed by  him  of  confinement  in  the  Monroe  County  Penitentiary 
for  the  term  of  six  months. 

On  this  proceeding  the  sole  claim  of  the  relator  for  her  dis- 
charge appears  to  be  that  the  sentence  was  void  because  the  re- 
corder yRBs  functus  officio  in  that  case  and  had  no  authority,  after 
allowing  a  prisoner  to  go  upon  a  plea  of  guilty,  to  again  subject 
her  to  his  jurisdiction. 

I  have  no  doubt  but  that  if  her  claim  is  well  founded  she  may 
be  discharged  upon  this  proceeding  notwithstanding  the  apparent 
exclusion  by  section  2016  of  the  Code  of  Civil  Procedure  in 
habeas  corpus  proceedings  of  cases  of  detention  by  virtue  of  a 
.final  judgment  of  a  competent  tribunal  of  criminal  jurisdiction. 
The  Constitution  gives  the  remedy  of  habeas  corpus  in  cases  of 
illegal  detention  and  the  legislature  cannot  narrow  its  scope. 
Tweed  Case,  60  N.  Y.  559. 

There  have  been  various  cases  holding  that,  when  a  magistrate 
tries  a  criminal  silting  as  a  Court  of  Special  Sessions,  the  court  is 
organized  pro  hac  vice  only,  and,  with  the  end  of  that  case  by 
judgment  which  should  follow  donviction  or  a  plea  of  guilty,  the 
Court  of  Special  Sessions  loses  its  jurisdiction  to  do  aught  farther 
in  that  criminal  proceeding.  Starks'  Case,  17  N.  Y.  St  Kepr, 
234 ;  Smith's  Case,  28  id.  806 ;  Carter  Case,  15  id.  640. 

It  is  unnecessary,  however,  to  consider  these  decisions  as  con- 
clusive upon  the  question  here  involved,  for  those  were  cases 
where  the  magistrate  had  imposed  sentence,  and  had,  therefore, 
completed  the  work  of  the  court  It  matters  not  that  the  sentence 
imposed  by  him  was  void,  for  he  had  no  power  to  set  aside  or  dis- 
regard his  own  action,  and  impose  a  new  sentence. 
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The  wbole  theory  of  the  right  to  suspend  sentence  is  based  upon 
a  difiEerent  exercise  of  power  than  that  of  the  imposition  of  sen- 
tence. If  Courts  of  Special  Sessions  have  power  to  suspend  sen- 
tence, this  implies  the  power,  at  the  expiration  of  the  suspension, 
to  complete  the  work.  Otherwise  the  announcement  of  a  suspen- 
sion of  a  sentence  would  be  a  discharge  A  suspension  means  an 
interregnum  of  the  period  between  conviction  and  final  judgment 
The  power  is  worthless,  and  does  not  in  fact  exist,  if  a  suspended 
right  to  impose  a  sentence  may  not  be  exercised  at  the  termination 
of  the  period  of  suspension. 

Do  Courts  of  Special  Sessions  have  the  power  to  suspend  sen- 
tence? Up  to  the  year  1898  there  was  no  statutory  power  given 
to  any  courts  in  this  state  to  suspend  sentence,  but  that  courts  of 
record  had  such  power  inherently  is  beyond  doubt  Forsyth 
Case,  141  N.  Y.  288. 

I  am  cited  to  no  case  by  either  side'  which  withholds  from 
Courts  of  Special  Sessions  the  same  power  as  criminal  courts  of 
record  have  in  this  respect  Why  do  courts  of  record  have  this 
power?  It  is  manifest  that  it  is  a  common-law  power  flowing  in- 
cidentally from  a  right  to  impose  punishment  It  is  assumed  that 
a  court  which  may  punish  may  also  fix  the  time  when  the  sen- 
tence defining  the  punishment  shall  be  passed,  and  may  withhold 
punishment  entirely  unless  their  power  be  otherwise  limited  by 
express  statutory  enactment 

Courts  of  Special  Sessions  act  within  a  much  narrower  sphere 
than  those  which  have  the  power  to  try  graver  causes  of  offenses^ 
but  within  that  restricted  sphere  have  all  the  powers  incidental  to 
the  proper  discharge  of  duty.  It  they  may  not  sentence  for  long 
terms,  it  is  still  just  as  essential  to  the  exercise  of  the  power  lo 
sentence  at  all  that  they  shall  be  able  to  appoint  the  day  when 
sentence  shall  pass,  or  to  suspend  sentence  entirely  or  for  a  limited 
period.  I  can  see  no  distinction  between  the  incidental  powers  of 
courts  in  those  respects,  except  as  to  the  term  of  imprisonment 

This  power  is  recognized,  if  not  expressly  given,  by  section  12 
of  the  Penal  Code,  which  provides  as  follows: 

"The  several  sections  of  this  Code,  which  declare  certain 
crimes  to  be  punishable  as  therein  mentioned,  devolve  a  duty  up- 
on the  court  authorized  to  pass  sentence  to  determine  and  impose 
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the  punishment  prescribed ;  but  such  court  may  in  its  discretion 
suspend  sentence  during  the  good  behavior  of  the  person  con- 
victed, where  the  maximum  term  of  imprisonment  prescribed  by 
law  does  not  exceed  ten  years  and  such  person  has  never  before 
been  convicted  of  a  felony." 

This  power  to  suspend  was  added  to  the  section  by  the  legisla- 
ture of  1S93,  and  modifies  the  provision  of  the  Revised  Statutes 
in  regard  to  Courts  of  Special  Sessions,  now  incorporated  in  sec- 
tion 717  of  the  Code  of  Criminal  Procedure,  which  requires,  upon  a 
plea  of  guilty  or  conviction,  the  court  to  render  judgment  thereon 
of  fine  or  imprisonment,  or  both. 

It  may  also  be  fairly  argued  that,  for  all  the  purposes  of  their 
action,  Courts  of  Special  Sessons  are,  by  the  Code  of  Criminal 
Procedure,  section  11,  now  made  courts  of  record,  except  as  to  the 
provisions  of  the  Constitution  providing  for  the  removal  of  mag- 
istrates which  may  hold  such  courts. 

Wfcether,  by  analogy,  the  provision  of  the  Code  of  Criminal 
Procedure  limiting  the  term  in  which  th^  sentence  may  be  im- 
posed (§  470a)  is  applicable  to  courts  of  Special  Sessions  or  not  is 
immaterial  to  the  consideration  of  the  legal  question  here  in- 
volved. 

It  may,  however,  be  fairly  deemed  a  wise  subject  for  legislative 
action  to  have  the  powers  of  magistrates  sitting  as  Courts  of  Spe- 
cial Sessions  more  clearly  defined  in  the  respects  indicated. 

The  prisoner  is  remanded  to  the  custody  of  the  superintendent 
of  the  penitentiary. 

Prisoner  remanded. 


NOTE  ON   "POWER  OF   SPECIAL   SESSIONS    TO   SUSPEND   SEN- 

TENCE." 

Courts  of  superior  criminal  jurisdiction  possessed,  at  common  law, 
power  to  suspend  sentence  after  conviction.  People  ex  rel.  Forsyth  v. 
Court  of -Sessions,  141  N.  Y.  288;  57  S.  R.  404;  rev'g  66  Hun,  552;  50 
S.  R.  236;  21  Supp.  660;  which  rev*d  46  S.  R.  257;  8  N.  Y.  Cr.  359;  19 
Supp.  509. 

The  amendment  of  1893,  which  added  sections  470a,  470b,  to  Code  of 
Criminal  Procedure,  permits  the  suspension  of  the  sentence  as  before, 
but  the  court  can  do  nothing,  since  the  passage  of  said  act,  to  preclude 
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itself,  or  its  successors,  from  passing  the  proper  sentence,  whenever 
such  a  course  appears  to  be  adyisable.  People  ex  rel.  Forsyth  y.  Court, 
etc.,  ante. 

The  case  above  reported  holds  that  courts  of  special  sessions  hsTe  the 
same  inherent  power  to  suspend  sentence  as  courts  of  superior  criminal 
Jurisdiction. 

The  judgment  may  be  pronounced  at  any  time  after  suspension 
within,  but  not  after  the  expiration  of,  the  longest  period  for  which 
the  defendant  might  have  been  sentenced.  Section  470a»  Code  of  Crinu 
Pro. 


dmvt  at  ^tniiealf* 

(October  13.  1896). 
J>EOPLE  V.  HOOH. 

1.  Homicide — Insanity. 

The  determination  of  the  jury  upon  the  question  of  insanity,  upon  the 
trial  of  an  indictment  for  homicide,  will  not  be  interfered  with,  where  the 
evidence  is  in  fair  conflict  and  permits  of  opposing  inferences. 

2.  Same. 

In  the  absence  of  elements  from  the  case  as  show  that  the  verdict  Is 
against  the  weight  of  evidence,  or  that  it  seems  to  have  been  influenced  by 
some  mistake,  error  or  prejudice,  it  will  be  regarded  as  conclusive  in  the 
O^urt  of  appeals. 

8.  Court  of  appeals — Power  under  §  528  of  Criminal  Code. 

However  great  the  lattitude  of  power  conferred  upon  the  court  of  ap- 
peals by  the  sUtute,  in  review  of  capital  cases,  to  order  new  trials,  that 
power  18  not  called  into  exercise  by  the  appearance  of  some  error  in  the 
conduct  of  the  trial  which  no  exception  pointed  out.  unless  the  substantial 
rights  of  the  accused  can  be  seen  to  have  been  affected  by  it,  and  justice 
demands  another  trial. 

4.  Same. 

If  the  accu'sed  has  had  a  fair  trial  upon  his  accusation  and  the  court  of 
appeals  is  satisfied  that  the  conviction  is  s'lffldently  supported  by  compe- 
tent evi'lence.  such  conviction  must  stand. 
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6.  O^er  antl  terminer — Transfer  of  cases. 

No  order  of  the  court  is  needed  for  the  purpose  of  transferriDg  a  case 
from  the  court  of  oyer  and  terminer,  in  which  the  trial  was  commenced, 
to  the  supreme  court,  on  the  first  day  of  Januavy,  1896.  Section  6,  article 
6,  constitution  1894  is  in  this  respect  a  self  executing  mandate,  and  it  waa 
not  intended  that  it  should  be  put  into  operation  through  any  inferior  in- 
Btruuieotality. 

6.  Criminal  law — Jury — Separation. 

Where  a  juror  was  taken  ill  and  put  in  charge  of  a  sworn  officer,  to  en- 
able him  to  consult  a  physician,  with  the  consent  of  the  defendant's  coun- 
'-     Bel  and  remains  in  such  charge  over  a  day,  and  on  the  second  day  takea 
his  seat  and  the  trial  is  proceeded  with,  there  is  no  separation  of  the  jury 
constituting  a  misconduct  under  section  465  of  the  Criminal  Code. 

7.  Same — Evidence. 

Where  the  events  of  a  former  trial  and  conviction  are  introduced  into 
and  made  a  part  of  a  hypothetical  question  intended  to  array  the  facts  for 
the  opinion  of  defendant's  insanity,  it  is  not  incompetent,  when  it  appears 
that  the  witness  has  then  exi^mined  him  as  to  his  sanity,  to  elicit  upon  the 
cross  examination  the  facts  about  that  earlier  examination. 

8.  Same — Physician. 

A  physician  who  has  attended  the  defendant  at  the  special  employment 
for  the  people,  for  the  purposes  of  their  prosecution,  does  not  occupy  the 
relation  toward  the  prisoner  of  physician  and  patient,  so  as  to  make  the 
latter's  communication  privileged. 

9.  Same — Insanity. 

Where  the  issue  turns  upon  the  prisoner's  mental  condition  at  the  time 
of  the  homicide, — whether  he  was  laboring  under  such  defect  of  reason  as- 
to  render  him  incapable  of  knowing  the  nature  and  quality  of  the  homi- 
cidal act,  or  was  incapable  of  knowing  that  it  was  wrong, — no  competent 
e^dence,  bearing  upon  his  mental  condition  at  the  time  of  the  homicide 
or  since  should  be  excluded. 

10.  Same — "Remarks  of  counsel. 

Where  the  counsel  for  the  prosecution  has,  in  his  closing  address  to  the 
jury,  improperly  commented  upon  the  failure  of  defendant  to  testify  in 
his  own  behalf,  and  subsequently  says  that  he  was  **  perfectly  willing  that 
they  should  be  stricken  out,"  and  the  court  not  only  so  ruled,  but,  before 
submitting  the  case  to  the  jury,  charged  them  that  it  was  of  **  no  legal 
consequence,"  that  ''  the  defendant  did  not  testify  in  his  own  defense,"  it 
was  held  to  fully  avert  any  prejudice  to  the  accused  from  the  improper  al» 
lusion  to  the  defendant's  silence. 

11.  Same — Instruction. 

Where,  in  defining  the  degrees  of  murder,  the  judge  read  section  184  of 
Vol.  Xl-63 
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the  Penal  Code  and,  in  so  doing  inadvertently  used  the  word  "  first "  in- 
stead of  "  second/'  it  was  lield  that  itoould  not  have  been  of  the  slightest 
consequence,  in  view  of  his  clear,  express  and  reiterated  remarks  in  ex- 
plaining the  provisions  of  the  statute  and  in  laying  down  the  law  by  whicfa 
the  deliberations  of  the  Jury  were  to  be  governed. 

12.  Same. 

An  instruction,  which  is  no  injurious  or  censorious  comment  upon  the 
defendant's  refusal  to  testify,  but  is  explanatory  of  his  silence  and  a  state- 
ment of  his  legal  right  to  remain  silent  as  to  the  charge,  which  the  people 
were  bound  to  establish  to  be  true  beyond  a  reasonable  doubt,  is  not  pre- 
judicial to  him«  and,  therefore,  no  ground  for  reversal  of  conviciion. 

Appeal  from  a  judgment,  convicting  defendant  of  murder  in 
the  tirst  degrea 

William  H.  Hilts,  for  appellant 
F.  Franklin  Jacox,  for  the  Peopla  ^ 

GRAY,  J. — The  defendant  was  charged  in  the  indictment  with 
the  crime  of  murder  in  the  first  degree  for  having  with  intention 
and  deliberate  design  killed  Minnie  IngersoU  by  shooting  her  with 
a  rifle.  Being  arraigned,  he  interposed  a  plea  of  "not  guilty,  and 
insanity,"  and,  being  tried  upon  the  charge,  the  jury  rendereti  a 
verdict  of  murder  in  the  first  degree.  Upon  this  appeal  from  the 
judgment  of  conviction  it  is  argued  in  behalf  of  the  defendant 
that  the  evidence  does  not  justify  the  verdict  rendered,  and  that 
errors  were  committed  upon  the  trial,  which  require  a  reversal  of 
the  judgment  and  the  ordering  of  a  new  trial. 

The  foundation  of  the  case  for  the  people  against  the  defendant 
rests  in  his  confession,  testified  to  by  his  sister  and  her  husband 
as  having  been  made  to  them.  This  was  within  an  hour  or  two 
of  the  homicide;  and  the  evidence  of  other  witnesses  concerning 
the  defendant's  acts  upon  that  day  is  so  corroborative  of  material 
facts  detailed  in  the  narrative  of  the  defendant's  confession  as  to 
evidence  its  truthfulness.  The  manner  of  the  killing  of  the  de- 
ceased was  shown  by  the  evidence  of  an  elderly  man,  named 
Nicholas  Strife,  who  was  with  her  at  the  time.  They  were  en- 
gaged in  milking,  upon  what  was  known  as  .the  "Strife  Farm," 
in  the  evening  of  July  10,  1895,  and,  as  they  were  passing,  with 
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their  pails  full  of  milk,  over  the  barn  floor,  and  towards  a  passage- 
way leading  therefrom  and  between  a  box  stall  and  the  side  of 
the  barn,  two  shots  were  fired  in  quick  succession  from  a  window 
in  the  stall,  the  first  of  which  struck  deceased,  and  the  second  of 
which  struck  the  witness  Strife,  and  wounded  him  in  the  side. 
Upon  being  struck,  the  deceased  fell  instantly  to  the  ground,  and^ 
beyond  exclaiming  **  Oh  dear  me ;  oh,  dear  me !  "  never  uttered 
smother  word ;  and  the  subsequent  examination  by  the  physician, 
who  extracted  the  bullet  from  her  spinal  column,  showed  that  its 
course  was  such  as  to  have  been  necessarily,  and  almost  instantly, 
fatal. 

Minnie  Ingersoll,  the  deceased,  was  an  unmarried  girl,  about 
Beventeen  yeara  old.  who  resided  with  her  brother,  then  managing 
the  Strife  farm.  The  defendant  was  a  single  man  of  about  thirty- 
five  years  of  age,  and  had  been  paying  his  attentions  to  Minnie, 
■contrary  to  the  wishes  of  her  family.  The  shooting  occurred  :it 
about  half-past  seven  in  the  evening,  and  later,  between  half-past 
eight  and  nine  o'clock,  the  defendant  appeared  at  the  house  of 
Charles  Graves,  his  sister's  husband,  about  three  and  one-half 
miles  from  the  Strife  farm,  and  gave  to  Mr.  and  Mrs.  Graves  his 
watch,  pocketbook,  and  sundry  other  personal  effects,  with  the 
remark  he  did  not  want  them  any  more.  He  also  went  out,  and 
brought  into  the  house  a  Winchester  rifle,  and  gave  it  and  a 
handful  of  cartridges  to  Mr.  Graves,  keeping  with  him  a  loaded 
revolver.  Upon  being  pressed  by  Mra  Graves  to  tell  what  he 
had  been  doing,  he  said  he  had  shot  Minnie  Ingersoll  and  an  old 
man.  He  described  how  he  had  waited  about  the  farm  buildings 
until  the  departure  of  some  persons  whom  he  saw  there,  and  then 
how  that  he  got  into  the  barn,  and,  when  he  saw  the  deceased 
coming  towards  him  with  a  pail  of  milk,  had  shot  her.  The  tes- 
timony was  that  he  said,  "I  calculated  to  shoot  her  twice,  and  I 
hit  Mr.  Strife,"  or  somebody  whom  he  did  not  then  know,  and 
that  he  said  "he  did  not  calculate  to  shoot  him;  he  wanted  to 
make  sure  work  of  her,  and  so  he  shot  twica"  Upon  being  asked 
why  he  shot  her,  the  defendant  said,  "If  he  couldn't  marry  her, 
there  shouldn't  any  one  else  have  her."  The  confession  of  the 
defendant  that  he  killed  the  deceased  is  testified  to  by  Charles 
Graves  and  his  wife,  who  also  gave  in  evidence  statements  made 
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to  them  by  the  defendant  as  to  what  he  had  done  during  the  daj, 
and  just  as  it  was  proved  through  other  witnesse&  He  told  of 
purchase  of  a  Winchester  rifle  in  the  morning,  and  that  he  had 
hired  a  vehicle,  and  had  taken  and  hidden  the  gun  in  the  bushes. 
After  returning  the  team,  he  went  back  on  foot  in  the  afternoon 
to  some  woods  near  the  Strife  barn,  where  he  satisfied  himself  as 
to  his  marksmanship  by  practicing  at  a  mark,  before  undertaking 
to  shoot  at  the  deoeased.  A  man,  working  in  the  neighborlnxxl 
heard  two  quick  gunshots  in  the  direction  of  the  Strife  buildings 
about  7.30  o'clock  in  the  evening,  and,  going  over  at  once,  he  saw 
the  deceased  lying  inanimate  and  bleeding  upon  the  barn  floor 
Another  witness  heard  several  shots  in  the  piece  of  woods  between 
his  and  the  Strife  farm,  at  about  seven  o'clock,  and  some  minutes 
later  he  noticed  two  rapid  sliots  in  the  same  direction.  Defendant 
had  told  the  Graveses  about  trying  to  cross  the  guU — a^ooded  ra- 
vine south  of  the  Strife  farm,  called  "  Bearing  Brook  Gulf  "~on 
his  way  to  their  house.  The  man  Strife,  who  was  wounded  by 
the  second  shot  in  the  barn,  saw  a  man  rupning  from  the  barnr 
carrying  a  gun,  towards  the  gulf,  in  the  rear  or-  southward  of  the 
farnL  The  next  morning  the  witness  found  in  the  box  stall  in  the 
barn  an  empty  cartridge  of  the  description  of  those  required  by 
the  defendant's  rifla  The  defendant  slept  at  Graves'  house  the 
night  of  the  killing,  after  being  assured  that  he  would  be  notified 
if  any  one  cam&  He  told  the  Graveses  that  he  wanted  to  know 
of  any  one  coming,  saying,  *'  They  won't  take  me  away  from  here 
alive."  The  next  morning,  when  the  deputy  sheriff  arrived,  the 
defendant,  coming  out  of  the  house,  shot  himself  in  the  forehead 
with  his  revolver,  and  was  taken  away  in  a  vehicle,  in  a  wounded 
condition.  Without  further  adverting  to  the  evidence,  it  is  suffi- 
cient to  say  that  the  defendant's  confession  to  his  sister  and  her 
husband  was  shown  to  be  true  in  its  statement  of  facts,  and  it  is 
clear  that  he  had  intended  and  planned  to  kill  the  deceased ;  that 
he  chose  a  favorable  opportunity  for  accomplishing  the  deed 
effectually,  and  was  conscious  enough  of  the  crime  he  had  com- 
mitted to  run  away  through  the  woods  to  his  sister's  house,  and, 
when  threatened  with  arrest,  to  seek  to  put  an  end  to  his  own  life. 
The  deed  was  not  only  deliberately  committed,  but  the  evidence 
showed  it  to  have  been  premeditated  from  motives  of  revenge  and 
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jealousy,  excited  by  finding  his  attentibns  rejected  by  tbe  deceased, 
and  opposed  by  her  family.  Five  days  before  the  homicide  the 
flefendant  was  overheard,  while  saying  to  the  deceased,  as  he  was 
driving  away  from  the  Strife  farm  housG  after  a  call,  "Minnie,  it 
won't  do  me  any  good  to  come  again,  will  it?  "  and  when  she  re- 
plied, "  No,"  he  continued,  "  Minnie,  you  will  be  sorry  for  this, 
and  if  you  are  not  sorry  somebody  else  will  be."  The  father  of 
the  deceased  had  driven  with  the'defendant  upon  the  day  he  had 
<5alled,  and,  replying  to  the  inquiry  as  to  what  objection  he  had  to 
his  "keeping  company  with  his  daughter,"  had  said,  **she  was  too 
young,"  and  that  he  "  didn't  think  she  wanted  to  keep  his  com- 
pany any  more  than  he  [her  father]  wanted  to  have  it."  About 
noon  of  the  day  of  the  shooting  the  defendant  drove  up  to  where 
the  brother  of  the  deceased  was,  to  inquire  if  she  was  at  home, 
and  was  told  he  could  not  go  with  her  as  long  as  she  was  staying 
there ;  that  "  our  folks  were  against  it"  The  case  is  one  of  a  man 
of  mature  years  pressing  his  attentions  upon  a  very  young  girl, 
and,  finding  them  opposed  by  the  family,  and  rejected  by  the 
girl,  deliberately  taking  her  life ;  with  a  very  careful  regard  for 
the  secrecy  of  his  deed  and  of  the  preparations  for  it  There  is 
no  doubt,  upon  tlie  evidence,  that  he  was  guilty  of  having  de- 
signedly shot  and  killed  the  deceased. 

The  defendant  did  not  testify  in  his  own  behalf,  and  the  evi- 
•dence  in  his  defense  consisted  mainly  in  the  attempt  to  prove  that 
he  was  irresponsible,  because  of  insane  mind.  The  evidence  in 
that  respect  is  not,  in  our  opinion,  entitled  to  much  weight,  and 
that  the  jury  did  not  believe  the  defendant  to  have  been  insane 
is  not  surprising.  Members  of  his  family  testified  to  acts  and  oc- 
<;urrences  which  either  seem  very  trivial,  or  were  quite  compati- 
ble with  a  morose  and  willful  character,  combined  witli  stupidity, 
or  a  low  degree  of  intelligence  The  father  described  what  he 
thought  to  be  a  fit,  when  his  son  was  twelve  years  of  age,  and  inci- 
dents during  boyhood  of  a  seemingly  trivial  nature,  showing, 
possibly,  weak  health,  and  a  dull  temperament  A  brother  told 
of  defendant's  falling  from  a  horse  while  a  boy,  and  striking  his 
head  upon  a  stone,  which,  however,  did  not  cause  any  serious  in- 
jury  at  the  time,  or  necessitate  a  doctor's  servicea  He  also  related 
an  instance,  within  a  year,  of  seeing  defendant  abusing  himself, 
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These  anJ  other  members  of  the  family  also  relate*!  instances  of 
abrupt  conduct  in  intercourae  with  them,  and  in  the  manner  of 
leave  taking,  and  of  alternative  habits  of  taciturnity  and  of  talk- 
ativeness. Each  testified  to  being  impressed  with  the  irrationality 
of  defendant  s  acts  and  appearance,  and  what  caused  such  impres- 
sion is  stated  in  the  evidence:  There  was  testimony  by  an  uncle 
that  defendant  s  father  had  drunk  to  intoxication  before  and  after 
marriage,  and,  during  his  wife's  pregnancy  with  defendant,  had 
kicked  her.  There  was  very  trivial,  if  not  frivolous,  evidence  by 
others  concerning  defendant's  conduct  at  various  times,  and  the 
record  of  a  former  trial  for  assault  in  the  first  degree,  in  1887,  was 
introduced,  which  showed  that  the  plea  of  insanity  had  been  thea 
interposed.  He  had  been  engageil  to  be  married,  had  refased  to 
perform  his  engagement,  and,  after  a  dispute  with  the  mother  of 
the  girl,  who  objected  to  his  then  going  with  her,  he  sliot  at  and 
wounded  her.  The  >ury  found  him  guilty  in  that  case,  and  he 
served  a  term  of  iraprisoriment 

Ul)on  the  trial,  medical  experts  were  examined  on  either  side, 
and  gave  their  answers  to  hypothetical  questions  as  prepared  and 
propounded.  The  usual  conflict  of  opinion  occurred,  wliich  is 
constantly  seen  upon*  such  trials,  and  which  tends  not  only  to 
bring  discredit  upon  a  learned  profession,  but,  more  seriously,  to 
embarrass  the  search  after  the  truth,  in  which  the  tribunal  is  en- 
gaged, by  confusing  and  darkening  the  minds  of  the  jurors  with 
opinions  upon  the  scientific  questions  before  them,  which  are  ex- 
pressed as  previously  pledged  to  either  side.  The  fact  that  the 
rule  which  permits  expert  testimony  in  such  cases  works,  in  prac- 
tice, badly  for  the  interests  of  justice,  cannot  be  so  much  attrib- 
utable  to  the  inexactness  of  the  science  in  which  the  witness  is 
assumed  to  be  skilled  as  to  tlie  pre-enlistment  of  his  opinion  by 
the  party.  That  the  procedure  in  such  respects  is  defective  is  also 
true.  However,  the  issue  of  sanity  was  submitted  to  the  jury, 
who  were  to  finally  determine  it  upon  the  evidence,  and  wliost 
determination  will  not  be  interfered  with  where  the  evidence  was 
in  fair  conflict,  and  permitted  of  opposing  inferences.  In  the  ab- 
sence of  such  elements  from  the  case  as  show  that  the  verdict  was 
against  the  weight  of  evidence,  or  that  it  seemed  to  have  been  in- 
fluenced by  some  mistake,  error,  or  prejudice,  it  will  be  regarded 
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as  conclusive  here.  People  v.  Schuyler,  106  N.  Y.  298 ;  12  N.  K 
783 ;  People  v.  Loppy,  128  N.  Y.  629 ;  28  K  R  600;  People  v. 
Taylor,  138  N.  Y.  898;  34  N.  E.  275.  In  our  opinion,  not  only 
were  these  elements  absent,  but  it  is  difficult  to  see  how  any  other 
inference  could  be  drawn  from  the  evidence  than  that  the  defendant 
was  at  all  times  perfectly  sane  and  responsible  for  his  acts,  how- 
ever vengeful,  sullen,  and  peculiar  may  have  been  his  conduct  and^ 
habits.  I  may  add,  in  passing,  that  in  the  hypothetical  questions 
framed  and  put  to  defendant's  medical  experts  several  assump- 
tions of  facts  of  a  more  or  less  serious  nature  were  not  justified  by 
the  evidence  in  the  casa 

Errors  are  alleged  an  the  brief  to  have  affected  the  fairness  of 
defendant's  trial,  and  they  were  pressed  upon  us  during  the  argu- 
ment. Some  are  quite  unimportant ;  others  are  technical,  but  are 
not  raised  by  any  objection  and  exception;  while  others,  again,, 
which  seemed  grave  when  started  in  the  argument  of  .counsel,  upon 
an  examination  of  the  record  appear  in  quite  a  different  lights 
The  defendant's  counsel-  has  been  somewhat  more  ingenious  than 
ingenuous  in  the  presentation  of  his  client's  case.  To  instance  tho 
alleged  errors  in  the  impaneling  of  a  jury:  One  concerned  aques* 
tion  to  Rowsam,  examined  as  to  his  qualifications  as  a  juror, 
where  the  court  confined  its  scope  as  requested  by  the  district 
attorney.  Not  only  was  no  exception  taken,  but,  later  on  in  the 
proceedings,  and  after  the  jury  box  was  filled,  by  arrangement 
between  the  counsel,  the  juror  Rowsam  was  excused.  So  in  the 
case  of  one  Adams,  where  the  court  excused  Jiim  after  he  had 
stated  his  age  to  be  sixty-five,  there  was  no  objection  or  exception^ 
whatever  it  may  have  been  worth.  Finally,  in  the  case  of  Lanpher, 
who,  after  being  examined  as  to  his  recollection  of  reading  about 
the  homicide,  or  the  evidence  tiiken  before  the  coroner,  was  chal- 
lenged by  defendant  for  bias,  there  not  only  was  no  ruling  by  the 
court,  nor  any  exception,  but,  at  the  end  of  his  examination,  the 
defendant  expressly  accepted  him  as  a  juror.  It  is  clear  that  if 
there  was  any  error  it  was  not  made  available  by  any  exception, 
and  it  should  be  distinctly  understood  that,  however  great  the 
latitude  of  power  conferred  upon  this  court  by  the  statute,  in  the 
revival  of  capital  cases,  to  order  new  trials,  that  power  is  not  called 
into  exercise  by  the  appearance  of  some  error  in  the  conduct  of 
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the  trial  which  no  exception  pointed  oat,  unless  the  substantial 
rights  of  the  accused  can  be  seen  to  have  been  affected  by  it,  and 
therefore  justice  demands  another  trial.  Code  Cr.  Proa  §§  528, 
542.  Section  528  permits  of  a  new  trial  in  capital  cases  if  this 
court  is  "  satisfied  that  the  verdict  is  against  the  weight  of  evi- 
dence, or  against  law,  or  that  justice  requires  a  new  trial,  whether 
any  exception  shall  have  been  taken  or  not";  and  section  542  re- 
quires us  to  '^give  judgment,  without  regard  to  technical  errors  or 
defects,  or  to  exceptions  which  do  not  affect  the  substantial  rights 
of  the  accused."  The  spirit  of  this  legislation,  as  is  its  letter,  is 
that,  if  the  accused  has  had  a  fair  trial  upon  his  accusation,  and  if 
this  court  is  satisfied  that  the  conviction  is  sufficiently  supported 
by  competent  evidence,  that  conviction  shall  stand.  We  are  not 
justified  by  those  provisions  of  the  Code,  any  more  than  by  a  true 
sense  of  justice,  in  reversing  a  conviction  if  the  rights  of  the  ac- 
cused have  not  been  violated,  and  the  verdict  against  him  was  not 
reached  by  error,  or  by  ways  of  passion  or  prejudica 

There  are  a  number  of  other  errors  alleged  to  have  been  com- 
mitted, which  are  not  pointed  out  by  exceptions,  and  they  will  not 
be  noticed,  both  for  that  reason  and  because,  if  they  might  be  re. 
garded  as  errors,  they  are  utterly  trivial,  and  could  not  affeot  the 
result.  It  is  contended  that  because  no  order  was  made  transferr- 
ing the  case  from  the  court  of  oyer  and  terminer,  in  which  the 
trial  had  been  commenced,  to  the  supreme  court,  on  the  first  day 
of  January,  1896,  the  date  of  the  operation  of  the  constitutional 
provision  abolishing  circuit  courts  and  courts  of  oyer  and  terminer 
(section  6,  art  6,  Const  1894),  the  proceedings  thereafter  were 
without  jurisdiction.  Overlooking  the  absence  of  any  objection  to 
raise  the  question,  it  is  sufficient  to  say  that  the  constitutional  pro- 
vision expressly  provided  that  the  jurisdiction  of  those  courts 
**  shall  thereupon  be  vested  in  the  supreme  court"  What  the 
people  declared  in  that  section  of  the  revised  constitution  needs  no 
order  of  the  court  to  carry  into  effect  The  highest  authority  in 
the  state  had  decreed  the  abolition  of  certain  courts,  and  the  trans- 
fer of  pending  actions  to  the  supreme  court  No  law,  nor  any 
order,  could  have  added  to  the  effective  operation  of  the  section 
upon  the  date  fixed  by  its  language.  In  that  respect  the  consti- 
tutional provision  was  a  self-executing  mandate,  and  it  was  not 
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iiitenJed  that  it  should  be  put  into  operation  through  any  inferior 
instrumentality. 

It  is  urged  that  there  was  a  fatal  irregularity  on  the  part  of  the 
jurors  in  their  separation  pending  the  trial*  A  juror  being  taken 
ill,  the  trial  judge  said  he  would  put  him  in  charge  of  a  sworn 
officer,  to  enable  him  to  consult  a  physician.  Defendant's  counsel 
said  there  was  no  objection.  Such  juror  remained  in  charge  of  a 
sworn  constable  over  a  day,  the  physician  reporting  him  as  too  ill 
to  come  out  On  the  second  day  after,  he  took  his  seat,  and  the 
trial  was  proceeded  with.  No  objection  was  made,  and  there  was, 
in  fact,  no  separation  of  the  jury  constituting  the  misconduct  con- 
templated by  section  465  of  the  Code  of  Criminal  Procedure. 
There  is  nothing  to  show  that  the  sick  juror  was  ever  out  of  the 
charge  of  the  oiBScers,  or  that  any  communication  was  had  with 
any  person  not  connected  with  the  trial.  There  was  nothing  in 
the  incident  which  could  have  prejudiced  the  defendant.  j 

Objection  was  taken  to  a  question  upon  the  cross-examination 
of  Dr.  Crosby,  who  had  been  examined  as  an  expert  in  behalf  of 
the  defendant.  In  the  hypothetical  question  propounded  to  him  by 
defendant  it  was  stated  that  in  1887  he  had  shot  and  wounded  the 
mother  of  a  girl  to  whom  he  was  engaged  to  be  married ;  that  he 
had  been  convicted  and  sent  to  prison ;  and  that  while  serving  his 
sentence  he  was  regarded  as  peculiar  and  irrational,  and  was  fre- 
quently found  weeping  without  cause,  and  a  keeper  had  "  reported 
him  insane'';  and  other  facts  concerning  his  conduct  as  a  pris- 
oner were  stated.  The  witness  answered  that  he  might  have  been 
insane  on  the  day  of  the  tragedy.  On  cross-examination  it  ap- 
peared that  the  witness  had  examined  the  defendant  for  the 
people,  while  in  jail,  awaiting  trial  upon  the  previous  charge,  and 
he  was  asked  to  give  his  judgment,  from  his  "examination  under 
his  employment  by  the  district  attorney,"  as  to  whether  defendant 
was  then  sane  or  insane.  Objection  was  made  and  placed  upon 
the  two  grounds  that  the  relation  of  physician  and  patient  existed, 
and  that  it  was  not  "such  cross-examination  as  is  allowed  of  an 
expert"  The  court  overruled  tlie  objection,  and  the  defendant 
excepted.  As  the  events  of  the  former  trial  and  conviction  were 
introduced  into  and  made  a  part  of  the  hypothetical  question  in- 
tended to  array  the  facts  for  the  opinion  of  defendant  s  insanity,  it 
Vol.  XI— 63 


Digitized  by 


Google 


498  NEW  YORK  CRIMINAL  RKPORTS,   VOL.   XI. 

was  not  incompetent,  when  it  appeared  that  the  witness  had  theo 
examined  liim  as  to  his  sanity,  to  elicit  upon  his  crofis-examioalioD 
the  facts  about  tliat  earlier  examination.  It  was  a  competeQt  way 
to  probe  the  witness*  mind,  and  to  test  the  merits  and  value  of  the 
opinion  he  had  expressed  of  defendants  insanity  on  the  assumed 
state  of  facUi.  Bat,  aside  from  that  consideration,  it  appeared  that 
the  witness'  examination  had  not  been  made,  as  claimed  in  the  ob- 
jection, while  attending  the  defendant  as  his  physician,  but  it  had 
been  at  the  especial  employment  of  the  people,  for  the  purposes 
of  their  prosecution.  He  was  not  disclosing  any  informatioa  ac- 
quired in  attending  a  patient  in  a  professional  capacity. 

Dr.  Sawyer  was  the  physician  in  charge  of  Auburn  Prison,  and 
his  duties  had  familiarized  him  with  cases  of  insanity.     The  dis- 
trict attorney  showed  that  the  witness  had  made  an  examination 
of  the  defendant,  for  the  purpose  of  ascertaining  his  mental  cofi' 
dition,  just  before  and  during  the  trial.     He  had  observed  him 
from  day  to  day,  and  he  stated  just  what  he  had  done  in  examia- 
iog  hinL     He  was  asked  whether,  in  his  opinion,  the  defendant 
was  sane  or  insane,  and  the  objection  to  the  question  was  over- 
ruled.    The  criticism  of  the  defendant's  counsel  is  that  the  inquiry 
should  b6  as  to  his  condition  on  the  day  of  the  homicide,  and  not 
at  the  time  of  the  trial     Of  course,  the  issue  turns  upon   the 
prisoner's  mental  condition  at  the  time  of  the  homicide,-;— whether 
he  was  laboring  under  such  a  defect  of  reason  as  to  render  him  in- 
capable of  knowing  the  nature  and  quality  of  the  homicidal  act, 
or  was  incapable  of  knowing  that  it  was  wrong.     But  there  is  no 
apparent  reason,  and  I  am  aware  of  no  authority,  for  holding  that, 
in  addition  to  all  the  other  facts,  the  jury  may  not  be  informed,  by 
one  competent  to  speak,  as  to  the  mental  condition  of  the  defend- 
ant at  the  time  of  his  trial.     He  stinds  before  them  accused  of  the 
crime,  with  a  plea  of  insanity  to  shelter  him  from  a  conviction  at 
their  hands,  and  in  their  consideration  of  his  plea  for  exoneration 
no  competent  evidence  bearing  upon  his  mental  condition  at  the 
time  of  the  homicide  or  since  should  be  excluded ;  and  the  evi- 
dence objected  to  certainly  cannot  be  said  to  be  prejudicial  to  any 
substantial  rights  of  the  accused,  or  to  conti*avene  the  demands  of 
justice.     There  seems  to  be  no  force  in  this  objection  whatever. 
Dor  is  the  further  criticism  of  counsel  of  importance  to  consider^ 
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— that  no  facta  or  conversations  were  given  to  the  jury  by  the 
-witness.  The  witness  stated  what  occurred  upon  his  examinations. 
No  point  was  made  by  the  defendant  that  they  were  insufficient^ 
and  nothing  relating  to  the  examination  was  excluded,  as  was  the 
case  with  the  conversations  in  People  v.  Nino,  149  N.  Y.  317, 826; 
43  N.  E.  858. 

When  the  counsel  for  the  prosecution  was  closing  his  address  to 
the  jury,  he  used  these  words :  "  The  little  mound  under  the  snow 
alone  knows,  and  the  defendant  will  not  speak."  Defendant  re- 
quested that  the  "  court  ask  the  jury  to  eliminate  from  their  minds 
those  words,  or  else  that  they  be  made  a  part  of  the  record."  Th^ 
counsel  for  the  prosecution  said  he  was  "  perfectly  willing  that 
they  should  be  stricken  out"  The  court  not  only  so  ruled,  but, 
before  submitting  the  case  to  the  jury,  charged  them  that  it  was 
of  "  no  legal  consequence  "  that  "  the  defendant  did  not  testify  in 
his  own  defense.  In  our  country  the  defendant  is  not  compellable 
to  testify  against  himself  on  a  criminal  charge,  *  *  *  and 
our  statute  farther  provides  that  the  fact  that  a  person  accused  of 
crime  declines  to  take  the  stand  and  testify  in  his  own  behalf 
shall  not  be  considered  against  him."  Any  prejudice  to  the  ac- 
cused from  the  improper  allusion  to  the  defendant's  silence  was 
fully  averted,  not  only  by  the  action  had  in  the  presence  of  the 
jury  in  striking  it  out,  but  in  the  pointed  remarks  of  the  trial 
judge  in  submitting  the  issue  to  the  jury. 

No  exception  was  tiken  by  the  defendant  to  the  charge,  and, 
after  carefully  reading  and  considering  its  language  and  terms,  the 
conclusion  must  be  reached  that  the  jury  could  not  have  been  led 
into  error,  or  into  any  confusion  of  mind,  by  any  observation  of 
the  trial  judge.  The  defendant's  counsel,  however,  now,  upon 
this  appeal,  indulges  in  various  criticisms  of  the  charge,  some  of 
which  we  shall  answer,  as  briefly  as  possible.  The  trial  judge  is 
reported  in  the  record,  in  defining  the  degrees  of  murder,  to  have 
read  section  184  of  the  Penal  Code,  as  follows :  "  Such  killing  of 
a  human  being  is  murder  in  the  first  degree,  when  committed  with 
the  design  to  effect  the  death  of  the  person  killed,  but  without 
deliberation  or  premeditation."  The  error  would  be  in  the  use  of 
the  word  "  first,"  instead  of  second,"  in  speaking  of  the  degree. 
That  he  is  correctly  reported  in  simply  incredible,  and  the  affida- 
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vit  »>f  t  .e  court  stenographer,  since  submitted  upon  a  motion  to 
have  us  conct  the  record,  is  to  the  effect  that  his  notes  of  the 
testimony  wer»:  incorrectly  printed  As  the  prisoner's  counsel 
does  not  assent  uo  the  correction,  and  as  we  have  no  power  to 
change  the  record,  we  may  assume  that  the  judge  may  inadvert- 
ently have  read  "first"  for  "second"  in  the  statute,  and  still  we 
cannot  say  the  error  could  have  been  prejudicial.  That  the  judge 
had  no  such  incorrect  idea  in  mind  is  clear  from  what  followed. 
He  very  fully  said,  and  repeated,  to  the  jury  that  the  distinction 
between  the  degrees  of  murder  was  the  existence  of  deliberation 
and  premeditation  in  the  commission  of  the  offense.  At  some 
length  he  calls  the  attention  of  the  jury  to  this  distinguishing  fea- 
ture in  the  nature  of  crime  under  the  statute,  and  sums  up  in  this 
wise;  "In  order  to  be  of  the  highest  degree,  the  design  must  be 
deliberate  and  premeditated  ;  but,  in  the  second  degree,  the  design 
to  kill  must  have  been  formed  suddenly,  without  premeditation 
or  deliberation,  and  immediately  carried  into  execution."  Then 
he  proceeds  to  define  what  is  premeditation  and  deliberation,  which 
he  accomplishes  by  reading  from  decisions  of  this  court;  and 
again,  after  doing  so,  repeats  to  the  jury  the  distinction  in  the  two 
degrees  of  murder  in  clear  and  unmistakable  words.  So,  if  we 
can  assume  that  his  reading  of  the  section  has  been  correctly  re- 
ported, it  could  not  have  been  of  the  slightest  consequence,  in 
view  of  the  clear,  express,  and  reiterated  remarks  of  the  trial  judge 
in  explaining  the  provisions  of  the  statute,  and  in  laying  down 
the  law  by  which  the  deliberations  of  the  jury  were  to  be  gov- 
erned. 

Further  criticism  is  made  that  the  trial  judge  used  language 
which  indicated  in  his  mind  the  belief  that  the  defendant  killed 
the  deceased.  This  arises  from  misconception  and  partial  reading. 
He  had  discussed  the  phase  of  the  cjise  upon  the  facts  which  the 
people  claimed  proved  the  defendant's  guilt,  and,  having  done  so, 
said  :  "  We  are  now  brought  to  the  question,  is  the  defendant  ex- 
cusable for  killing  the  deceased,  and  protected  by  statute  from  all 
criminal  punishment  therefor?"  and  he  read  section  21  of  the 
Penal  Code,  which  excuses  an  idiot,  imbecile,  lunatic,  or  insane 
person  under  specified  conditions.  There  was  no  expression  of 
opinion  upon  the  fact  of  the  defendant's  guilt,  and  the  charge,  up- 
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on  the  assumption  of  the  defendant's  being  the  perpetrator  of  the 
deed,  was  proceeding  to  state  the  law  and  to  review  the  evidence 
on  the  subject  of  insanity.  This  review  was  very  guarded  in  its 
statements,  and  very  fair  to  the  accused.  The  jury  were  instructed 
that,  because  of  the  evidence  introduced  by  the  defendant,  "  the 
burden  of  proof  was  upon  the  people  to  show  that  his  mind  was 
at  least  sound  enough  so  that  he  knew  the  nature  and  quality  of 
the  act  which  he  was  doing,  and  that  he  knew  the  act  was  wrong, 
when  he  shot  the  deceased."  If  they  had  any  "  doubt  but  that 
the  evidence,  when  critically  viewed  and  weighed,  proves  these 
propositions,"  the  judge  remarked,  "  the  defendant  is  entitled  to 
the  benefit  of  that  doubt,  and  a  verdict  of  acquittal."  The  ques- 
tion of  insanity,  as  an  excuse  for  crime,  is  treated  at  great  length, 
in  the  light  of  many  decisions,  and  with  considerable  clearness  of 
reasoning. 

Finally,  the  criticism  is  made  that  prejudice  accrued  to  the  ac- 
cused from  certain  other  language  of  the  trial  judge.  He  had 
remarked  that  "  The  defendant  has  not  given  evidence  on  this 
trial  himself;  therefore  the  evidence  of  his  former  conviction  can- 
not  be  regarded  on  any  point  except  as  you  may  deem  it  applic- 
able on  the  insanity  theory.  It  cannot  be  regarded  as  evidence  of 
his  commission  of  the  crime  at  issue  here."  Having  said  this,  and 
forbidding  any  inferences  as  to  guilt  from  the  commission  of  a 
former  crime  (the  evidence  as  to  which,  it  will  be  remembered, 
was  introduced  by  the  defendant  himself),  he  proceeded  thus:  "I 
said  the  defendant  did  not  testify  in  his  own  defense.  Why  did 
he  not?  That  is  of  no  legal  consequence.  Ii^our  country  the 
defendant  is  not  compellable  to  testify  against  himself  on  a  crimi- 
nal charge,"  and  continued  in  words  as  previously  given  in  this 
opinion.  This  was  no  injurious  nor  censorious  comment  upon 
the  defendant's  refusal  to  testify.  It  was  explanatory  of  his 
silence,  and  a  statement  of  his  legal  right  to  remain  silent  as  to  the 
charge,  which  the  people  were  bound  to  establish  to  be  true  be- 
yond a  reasonable  doubt.  This  was  rather  advnntagenus  than 
prejudicial  to  the  defendant  The  charge,  on  the  whole,  was 
eminently  fair  to  the  accused,  and  the  portions  now  criticised 
would  not  have  been  the  subject  of  any  valid  exception  had  the 
defendant's  counsel  been  so  minded  at  the  tima 
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Upoa  a  very  deliberate  review  of  the  record  of  this  trial,  and 
mindful  of  the  interest  at  stake,  our  judgment  must  be  that  it  was 
fair  and  impartial,  and  without  the  element  of  any  prejudicial 
error.  The  evidence  warranted  the  conclusion  that  the  defend- 
ant's confession  of  guilt  was  true,  that  he  was  actuated  by  a  venge- 
ful or  mortified  spirit,  and  that  he  studiously  planned  the  mode 
and  the  time  of  the  killing  so  as  to  prevent  discovery.  The  evi- 
dence fell  far  short  of  proving  an  insane  mind  at  the  time  of  the 
homicide,  or,  indeed,  at  any  time,  and  tended  to  show  that  de- 
fendant was  quite  conscious  of  the  nature  and  quality  of  his  act, 
and  that  he  had  done  wrong.  The  judgment  of  conviction  should 
be  affirmed. 

VANN,  J.  (dissenting). — Upon  the  trial  of  this  action  evidence 
was  given  tending  to  show  that  on  the  10th  day  of  July,  1895,  at 
the  town  of  Martinsburgh,  county  of  Lewis,  the  defendant  shot 
and  killed  one  Minnie  Ingersoll,  under  circumstances  warranting 
the  conclusion  that  he  was  guilty  pt  murder  in  the  first  degree. 
The  main  evidence  for  the  defense  related  to  the  plea  of  insanity, 
which  was  interposed  as  a  specification  under  the  plea  of  not 
guilty,  as  authorized  by  section  386  of  the  Code  of  Criminal  Pix>- 
cedure.  The  record  discloses  that  when  the  counsel  for  the  people 
had  finished  summing  up,  the  counsel  for  the  defendant,  address, 
ing  the  court,  said :  "  If  your  honor  please,  the  counsel,  in  his 
address  to  the  jury,  made  use  of  these  words:  *The  little  mound 
under  the  snow  alone  knows,  and  the  defendant  will  not  speak.' 
I  ask  that  those  words, — that  the  court  ask  the  jury  to  eliminate 
from  their  minds  those  words,  or  else  that  they  be  made  a  part  of 
the  record."  The  people's  counsel  thereupon  said,  "  I  am  per- 
fectly willing  that  they  should  be  stricken  out,"  and  the  trial 
judge  then  remarked,  "  If  you  are  willing,  they  may  be  stricken 
out."  Nothing  further  was  said  upon  the  subject  until  the  court, 
in  its  charge  to  the  jury,  made  use  of  the  following  language: 
"  The  fact  that  the  defendant,  several  years  ago,  shot  another 
woman,  and  was  convicted  of  the  crime  of  assult  in  the  firsC  de- 
gree, and  served  a  term  in  state's  prison  therefor,  has  been  intro- 
duced as  one  factor  in  evidence  of  his  insanity.  The  defendant 
has  not  given  evidence  on  this  trial  himself.     Therefore  the  evi* 
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dence  of  his  former  conviction  cannot  be  regarded  on  any  point 
except  as  you  may  deem  it  applicable  on  the  insanity  theory.  It 
cannot  be  regarded  as  evidence  of  his  commission  of  the  crime  at 
issue  here.  It  cannot  be  inferred  that  he  is  guilty  of  this  crime 
from  the  fact  that  he  was  adjudged  guilty  of  that  crime.  As  I 
^aid,  the  defendant  did  not  testify  in  his  own  defense.  Why  did 
he  not?  That  is  of  no  legal  consequenca  In  our  country  the 
<lefendant  is  not  compellable  to  testify  against  himself  on  a  crimi- 
nal charge.  That  is  one  of  the  guaranties  of  our  constitution 
respecting  the  liberty  of  the  citizen,  and  our  statute  further 
provides  that  the  fact  that  a  person  accused  of  crime  declines  to 
take  the  stand  and  testify  in  his  own  behalf  shall  not  be  considered 
against  him."  Nothing  appears  to  have  been  said  or  done  by 
oourt  or  counsel  at  any  time  in  relation  to  the  failure  of  the  de- 
fendant to  be  sworn,  except  as  thus  stated.  Both  the  state  and 
national  constitutions  provide  that  "no  person  shall  be  compelled, 
in  any  criminal  case,  to  be  a  witness  against  himself."  Const  U. 
S.  Amend.  6 ;  Con-t.  N.  Y.  art  1,  §  6.  It  is  a  part  of  the  bill 
of  rights,  and  is  repeated  in  section  10  of  the  Code  of  Crimi- 
nal Procedure,  although  by  a  subsequent  section  it  is  pro- 
vided that  '^  the  defendant  in  all  cases  may  testify  as  a  witness  in 
his  own  behalf,  but  his  neglect  or  refusal  to  testify  does  not  create 
any  presumption  against  him.'*  Code  Cr.  Proa  §  893.  Prior  to 
1869,  a  defendant  could  not  be  sworn,  even  in  his  own  behalf,  up- 
on the  trial  of  an  indictment  against  him,  but  in  that  year  an  act 
was  passed  making  him  a  competent  witness,  "  at  his  own  request,'' 
but  with  the  same  provision  in  relation  to  the  effect  of  his  neglect 
or  refusal  to  be  sworn  as  is  quoted  above  from  the  Criminal  Coda 
Laws  1869,  c.  678.  The  object  of  this  statute  was  to  benefit  the 
accused  by  repealing  the  rule  of  the  common  law  which  l^ept  him 
from  the  witness  stand.  It  was  not  designed  to  add  to  his  burden 
or  embarrassment,  but  its  sole  purpose  was  to  enable  him  to  make 
a  better  defense  by  taking  the  stand  as  a  witness,  provided  he 
chose  to  do  sa  It  sought  to  protect  him  from  all  harm  if  he  was 
not  sworn  by  declaring  that  no  presumption  should  arise  against 
him  from  that  fact  As  was  said  by  this  court  in  People  v.  Tice, 
181  N.  Y.  651,  656 ;  80  N.  E.  495,  "  The  law,  so  far  as  it  can,  pro- 
tects  a  defendant  who  omits  to  be  sworn  from  having  that  fact 
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weigh  against  him."  It  was  at  one  time  contended  that  the  sup- 
posed moral  coercion  exerted  upon  a  person  accused  of  crime  to 
compel  him  to  oflfer  himself  as  a  witness  by  reason  of  the  adverse 
inference  which  might  be  ^rawn  from  his  omission  to  testify,  when 
presumably  all  the  facts  were  known  to  him,  rendered  the  act  un- 
constitutional ;  but  this  court  held  otherwise,  partly  for  the  reason 
that  the  statute  expressly  forbade  any  adverse  presumption  from 
the  silence  of  the  defendant  People  v.  Oourtuey,  94  N.  Y.  490; 
Ruloff  V.  People,  45  N.  Y  213,  222.  It  u  idle  for  the  statute  to 
forbid  unless  practical  effect  is  given  to  the  prohibition  by  the 
courts.  What  is  the  command  of  the  statute  worth  if  the  pre- 
sumption that  it  forbids  is  suggested  to  the  jury  by  the  court,  and 
they  are  not  expressly  told  to  ignore  it?  If  the  presumption 
springs  up  in  their  minds,  and  is  allowed  to  remain  there,  the 
statute  is  violated,  and  the  defendant  is  deprived  of  a  substantial 
right  As  they  were  not  told  to  disregard  the  question  asked  by 
the  court,  what  assurance  is  there  that  they  did  not  answer  it  to 
the  prejudice  of  the  defendant?  Is  it  not  reasonable  to  suppose 
that  they  tried  to  find  an  answer  to  such  a  question,  coming  from 
such  a  source? 

In  the  RuloflE  Case,  supra,  this  court,  said:  "Neither  the  prose- 
cuting officer  nor  the  judge  has  the  right  to  allude  to  tbe  fact  thai 
a  person  has  not  availed  himself  of  this  statute ;  and  it  would  be 
the  duty  of  the  court  promptly  to  interrupt  a  prosecuting  counsel 
who  should  so  far  forget  himself  and  the  duties  of  his  office,  as  to- 
attempt  to  make  use  of  the  fact  in  any  way  to  the  prejudice  of  a 
person  on  trial.  An  allusion  by  the  judge  to  the  fact,  unex- 
plained, cannot  but  be  prejudicial  to  a  person  on  trial,  and  a  pro- 
vision intended  for  his  benefit  will  prove  a  trap  and  a  snare."  It 
was  held  in  that  case  that  the  allusion  by  the  trial  judge  to  the 
fact  that  the  accused  was  not  sworn  was  sufficiently  explained  in 
a  subsequent  part  of  the  charga  In  People  v.  Rose,  52  Hun,  32^ 
89 ;  4  N.  Y.  Supp.  790,  the  trial  court,  upon  the  request  of  the 
defendant's  counsel,  struck  out  certain  remarks  of  the  district  at- 
torney, including  this  question  asked  by  him  in  his  address  to  the 
jury  on  a  criminal  trial,  viz.:  "  Why  has  not  the  defendant  been 
sworn?"  The  court,  however,  although  duly  requested,  did  not 
tell  the  jury  that  they  could  draw  no  inference  against  the  prisoner 
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because  he  had  not  been  sworn.  There  was  no  express  refusal, 
but  the  judge  remarked,  "  I  do  not  think  the  district  attorney  will 
go  on  any  further.'*  The  general  term,  in  reversing  the  judgment 
of  conviction,  said :  "  It  was  the  duty  of  the  court,  by  proper  in- 
struction to  tlie  jury,  to  protect  the  defendant  against  the  prejudice 
or  inference  which  the  district  attorney's  remarks  suggested;  cer- 
tainly upon  proper  request  The  matter  was  of  the  utmost  im- 
portance to  the  defendant,  and  the  request  of  his  counsel  should 
have  been  explicitly  granted.  As  it  was,  the  comments  of  the 
district  attorney  and  the  request  of  his  counsel  were  disposed  of 
in  a  manner  well  calculated  to  impress  the  jury  with  the  idea  that 
the  district  attorney  was  only  technically  wrong,  but  substantially 
right,  and  that  the  request  of  defendant's  counsel  was  of  small 
moment"  It  is  obvious  that  an  inadvertent  allusion,  if  explained 
with  sufficient  care  and  clearness  so  that  it  is  plain  to  be  seen  that 
no  harm  could  have  been  done,  should  not  be  permitted  to  dis- 
turb a  judgment ;  but  if,  on  the  other  hand,  the  statute  has,  either 
directly  or  indirectly,  intentionally,  or  otherwise,  been,  in  effect, 
used  against  the  defendant,  the  judgment  should  not  be  allowed 
to  stand.  The  question  in  all  such  cases,  as  it  seems  to  me,  i» 
whether  the  statement,  as  made,  when  considered  in  connection 
with  the  explanation,  if  any,  can  fairly  be  presumed  to  have  been 
without  harm  to  the  defendant 

The  statement  made  by  the  counsel  for  the  prosecution  in  his 
address  to  the  jury  tended  to  call  their  attention  in  a  pointed  and 
suggestive  manner  to  the  fact  that  the  defendant  had  not  been 
sworn.  It  violated  the  spirit  of  the  statute,  passed  for  the  protec^ 
tion  of  the  accused,  by  seeking  to  draw  an  inference  of  guilt  from 
his  omission  to  testify.  It  was  the  duty  of  the  court  to  comply 
with  the  request  made,  and  instruct  the  jury  "to  eliminate  from 
their  minds  "  the  objectionable  words.  It  did  not  do  so,  but  struck 
out  the  words  in  such  a  way  as  to  convey  the  impression  that  it 
was  not  done  as  a  matter  of  justice  to  the  defendant ;  but  because 
the  prosecuting  counsel  consented.  The  form  of  the  court's  order 
was  contingent,  and  implied  that,  unless  the  prosecution  had  con- 
sented, the  direction  to  strike  out  would  not  have  been  made. 
The  jury  were  not  instructed  to  disregard  the  words,  or  told  -that 
tiie  omission  of  the  defendant  to  be  sworn  could  not  be  used  against 
Vol.  XI  — 64 
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him  in  any  way.  They  may  well  have  thought  that  the  words 
were  stricken  out  through  the  generosity  of  the  district  attorney, 
and  not  because  the  law  required  it  To  merely  strike  from  the 
record,  under  such  circumstances,  might  leave  the  jury  ignorant 
of  their  duty  in  reference  to  the  subject,  especially  since  the  re- 
quest for  instructions  to  eliminate  the  words  from  their  minds  was 
disregarded.  There  should  have  been  an  explicit  and  emphatic 
direction  given  to  the  jury  that  it  was  their  duty  to  pay  no  atten- 
tion to  the  improper  suggestion  of  counsel,  and  tliat  the  failure  of 
the  defendant  to  be  sworn  was  not  a  subject  for  their  considera- 
tion. When  the  statement  made  by  counsel  was  followed  by  the 
question,  put  to  the  jury  by  the  court  in  its  charge,  why  the  ac- 
cused did  not  testify  in  his  own  defense,  the  impx^ession  naturally 
made  upon  their  minds  would  not  ordinarily  be  removed  by 
merely  perfunctory  remarks,  even  if  they  were  a  correct  exposi- 
tion of  the  law.  The  power  and  influence  of  the  supreme  coart 
went  with  the  question.  It  was  in  the  nature  of  an  argument 
against  the  defendant  from  that  high  source.  It  called  for  an  ex- 
planation that  could  not  then  be  given,  and  which,  by  the  law  s 
command,  can  never  be  required.  If  it  had  been  asked  by  coun- 
sel, it  would  have  been  the  duty  of  the  court  to  promptly  rebuke 
him,  and  to  tell  the  jury  that  it  was  an  improper  question  for 
counsel  to  ask  or  for  them  to  answer.  That  the  question  was  in- 
advertantly put  by  the  learned  judge  is  obvious  from  the  prompt 
explanation  that  followed,  yet,  in  explaining,  the  court  said  that 
the  omission  of  the  defendant  to  be  sworn  was  of  no  legal  conse- 
quence, and  that  he  could  not  be  compelled  to  testify  against  him- 
self. Was  it  of  any  moral  consequence?  If  he  had  testified, 
would  his  evidence  have  told  against  himself?  Was  that  the 
reason  why  he  did  not  take  the  stand  ?  Conscious  of  guilt,  did 
he  dare  to  be  sworn  ?  It  seems  to  me  that  these  questions  would 
naturally  be  suggested  to  the  minds  of  the  jury  by  the  very  ex- 
planation of  the  court  itself.  It  is  true  that  there  immediately 
followed  an  allusion  to  the  safeguard  of  the  statute,  but  the  poison 
was  already  in  the  minds  of  the  jury,  and  something  more  was  re- 
quired, under  the  peculiar  circumstances,  than  a  partial  repetition 
of  the  language  of  the  statuta  The  court  should  have  told  them, 
in  substance,  that,  unless  they  wholly  cast  from  their  minds  the 
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question  that  he  had  hastily  asked,  they  would  violate  the  law, 
and  do  an  injustice  to  the  defendant  In  other  words,  the  occa- 
sion required  the  clearest  withdrawal  of  the  words  used,  and  an 
emphatic  instruction  to  treat  them  as  if  they  had  never  been 
uttered.  This  was  not  done,  and,  although  the  humane  judge  wiio 
presided  at  the  trial  at  once  sought  to  correct  his  mistake,  I  think 
his  effort  was  not  sufficient  to  remove  the  erroneous  impression 
that  he  had  created  in  the  minds  of  the  jury,  and  that  it  is  our 
duty  to  correct  the  error,  although  no  exception  was  taken  by  the 
defendant's  counsel.  People  v.  Corey,  148  N.  Y.  476,  498;  42 
N.  R  1066;  People  v.  Driscoll,  107  N.  Y.  414;  14  N.  E.  805; 
Code  Cr.  Proc.  §  528.  The  object  of  the  statute  was  to  protect 
persons  accused  of  crima  It  is  difficult,  even  when  every  precau- 
tion is  taken,  to  make  it  the  means  of  safety  instead  of  danger. 
Jurors  will  ask  themselves  questions  that  neither  court  nor  coun- 
sel can  ask  with  propriety.  Every  lawyer  of  experience  in  crimi- 
nal trials  knows  tliat  an  innocent  man,  who  has  a  bad  reputation, 
or  who  has  been  at  some  time  convicted  of  another  offense,  can 
neither  take  the  stand  nor  keep  away  from  it  without  serious 
peril.  If  even  silence  is  dangerous,  what  is  to  be  said  when  coun- 
sel, and  the  learned  coiirt  itself,  make  pointed  allusions,  or  ask 
suggestive  questions  ?  I  think  it  is  the  duty  of  the  courts  to  see 
that  the  humane  object  of  the  statute  is  not  defeated,  and  to  pre- 
vent it  from  becoming  a  pitfall  instead  of  a  protection,  by  requir- 
ing those  who  administer  the  law  to  abstain  from  allusions, 
comments,  or  questions,  in  the  presence  of  the  jury  that  may  tend 
to  prejudice  the  defendant  because  he  was  not  sworn ;  and,  if  a 
mistake  is  committed  in  the  hurry  of  extemporaneous  remarks, 
unless  it  is  carefully  and  thoroughly  corrected  by  the  trial  court, 
that  it  should  be  corrected  by  the  appellate  courts  through  a  re- 
versal of  the  judgment  of  conviction.  Without  considering  any 
•ther  question,  I  vote  for  reversal  and  a  new  trial. 

O'BRIEN,  HAIQHT,  and  MARTIN,  JJ.,  concur  with  GRAY, 
J.,  for  affirmance  BARTLETT,  J.,  concurs  with  VANN,  J.,  for 
reversal. 

Judgment  affirmed. 
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NOTE  ON  "  SEPARATION  OP  JURY." 

Verdict  will  be  set  aside,  where  the  sheriff  permits  the  Jurors  to  separate 
State  V,  Foster.  14  So.  180  ;  45  Ln.  Am.  1176. 

Court  may  permit  jurors  to  attend  their  respective  places  of  buainess  during 
a  crimiual  trial.    Baker  v.  State  (Wis.),  59  N.  W.  570. 

Where  the  nature  of  the  offense  charged  was  likely  to  creato  prejudice 
against  the  defendant  in  the  community  from  which  the  Jury  were  drawn,  it 
is  an  abuse  of  discretion,  after  their  empaneling  and  the  commencement  of  the 
tnal,  to  discharge  the  jury  for  sixty-three  days,  on  motion  of  the  state,  because 
one  of  its  witnesses  was  unable  to  attend.  People  ▼.  Dinsmore  (Oal.),  86  P. 
661. 

Where  the  jury,  during  the  trial,  slept,  six  in  each,  in  two  adjoining,  but 
not  communicating,  rooms,  and  the  officers  in  charge  in  an  adjoining  mom 
which  communicated  with  one  of  the  jury  rooms,  whose  doors  were  locked  by 
tlie  officers,  such  separation  did  not,  in  the  absence  of  any  tampering  or  inter, 
fereuce  with  the  jury,  vitiate  the  verdict.  Ck>mmonwealth  v.  Manfredi,  29  A. 
404  ;  162  Pa.  St.  144  ;  84  W.  N.  C.  487. 

Slixht  separation  and  passing  near  other  persons  by  the  jury  In  leaving  and 
returning  to  the  court  house,  do  not  constitute  ground  for  reversal,  where 
they  were  kept  practically  together  and  the  officers  did  not  speak  to  them  nor 
suffer  them  to  be  spoken  to,  as  to  any  matter  relating  to  the  trial.  Stale  v. 
Belknap  (W.  Va.),  19  S.  E.  607. 

Permitting  one  of  the  Jurors  to  become  separated  a  short  distance  from  the 
other  jurors,  Is  not  reversible  error,  where  he  was  in  sight  of  the  officer,  and 
no  one  had  an  opportunity  to  converse  with  him.  Holly  v.  Commonwealth 
(Ky.),  86  S.  W.  582. 

Misconduct  of  a  Juror,  when  passing  a  store  with  other  Jurors  during  a  trial, 
in  leaving  them,  going  into  the  store  alone,  calling  for  a  paper  and  pen  and 
writing  a  note,  if  not  explained,  is  ground  for  a  new  trial.  Cartwright  v.  State 
(Miss.),  14  So.  626. 

Permission,  by  the  bailiff  in  charge  of  the  jury,  to  separate  during  a  recess 
of  the  court,  in  violation  of  section  1842,  R.  S.  1881,  is  not  ground  for  revers- 
ing a  conviction.    Masterton  v.  State  (Ind.  Sup.).  48  N.  E.  188. 

Permission  to  two  Jurors,  by  the  bailiff,  during  a  recess  of  the  court,  to  visit 
the  water  closet,  Is  not  a  separation  of  the  jury  within  the  meaning  of  section 
1842,  R.  S.  1881,  where  the  bailiff  accompanies  them  to  the  door  of  the  room 
adjacent  to  the  closet.    Masterton  v.  State  (Ind.  Sup.),  48  N.  E.  188. 

It  Ls  not  ground  for  a  new  trial  that  a  Juror,  in  the  middle  of  the  nighty 
when  no  outsiders  were  around,  left  the  room  where  the  other  Jurors  were 
sleeping,  and  went  to  the  water  closet,  the  deputy  sheriff  going  into  the  hall 
with  him,  and  seeing  that  no  one  was  in  the  hall  or  closet  and  the  Juror  mak- 
ing affidavit  that  he  neither  saw  nor  spoke  to  any  one  while  absent.  State  v, 
Harrison  (W.  Va.),  15  S.  E.  982 ;  36  W.  Va.  729. 

Under  section  1811,  Wash.  Code  Proc.  allowing  a  Jury  to  separate,  though 
only  for  a  few  minutes,  and  mix  with  the  crowd  in  the  court  room,  where  the 
testimony  is  such  as  to  produce  disgust  and  indignation  against  the  defendant, 
is  reversible  error,  though  the  prisoner  and  his  counsel,  who  were  both  present. 
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mad«  no  objection  at  the  time.  State  v.  Place  (Wash.).  82  P.  786  ;  6  Wash.  St. 
778. 

Fact  that  a  sick  juror  had  been  separated  from  his  fellow  jurors  during  a 
recess  of  the  court,  will  not,  where  he  has  not  been  tampered  with,  sustain  a 
motion  to  discharge  the  jury.     Stout  ▼.  State,  25  A.  299 ;  76  Md.  817. 

Under  section  198.  Hill's  Code  (Or.),  it  is  discretionary  with  the  court  to 
keep  the  jur}'  together,  or  permit  them  to  separate,  before  the  submission  of 
the  cause  to  them.    State  v.  Shaffer  (Or«),  82  P.  646. 

State  may  show  that  the  juiy,  if  separated  before  the  case  has  been  finally 
aubmiUed  to  them,  were  not  subjected  to  improper  influences  during  such 
aeparation.    State  v.  Howland  (Mo.  Sup.),  24  S.  W.  1016. 

But  a  separation  after  they  have  retired  for  deliberation,  without  leave 
of  the  court,  requires  the  granting  of  a  new  trial.  Section  4269,  R.  S.  1889 ; 
State  V.  Howland  (Mo.  Sup.),  24  S.  W.  1016. 

With  the  consent  of  both  parties,  the  jury,  in  a  criminal  case  may,  at  any 
time  before  they  finally  retire  in  charge  of  the  sheriff  to  consider  their  verdict, 
be  permitted  to  separate.     State  v.  Frier,  24  S.  W.  220  ;  118  Mo.  648. 

Separation  of  the  jury,  after  retiring  to  eonsidei  their  verdict,  is,  if  no  in- 
jury results,  no  cause  for  a  new  trial,  in  a  trial  for  a  misdemeanor.  State  v. 
Dugan  (Kan.),  84  P.  409  ;  52  Kan.  23. 

Separation  of  jury  for  necessary  purposes  only,  furnishes  no  groynd  for 
granting  a  new  trial,  when  defendant  is  not  prejudiced  thereby.  Roper  v. 
Territory  (N.  M.).  88  P.  1014. 

Under  section  4442,  Iowa  Code,  the  fact  that  the  jury  were  not  kept  together 
iifter  the  cause  had  been  submitted  for  deliberation,  is  not  ground  for  a  new 
trial,  if  defendant  is  not  injured  thereby.    SUite  v.  Wright  (Iowa),  68  N.  W.  664. 

Permitting  a  juror,  after  final  submission  of  a  murder  case,  to  separate  from 
the  otheis  and  go,  under  the  charge  of  an  officer*  to  his  place  of  business,  in 
order  to  close  the  house,  and  also  to  his  club.  Is  ground  for  reversal  of  a  con- 
viction.   French  v.  Commonwealth  (Ky.),  87  S.  W  269. 

Under  section  1909,  Mo.  R.  S.  1879,  separation,  during  a  trial  for  murder  In 
the  first  degree,  before  the  retirement  of  the  jury,  will  not,  where  the  State 
shows  affirmatively  that  the  jurors  were  not  subject  to  improper  influences, 
^constitute  a  ground  for  a  new  trial.    State  v.  Avery  (Mo.  Sup.),  21  S.  W.  198. 

Fact  that,  on  a  murder  trial,  a  juror,  with  the  consent  of  the  court  and  de- 
fendant's counsel  went  home  for  an  hour,  accompanied  by,  and  remaining  in 
sight  of,  a  deputy  marshal,  and  subject  to  no  improper  influence  during  his 
absence,  constitutes  no  ground  for  a  new  trial.  State  v.  Sanson  (Mo.  Sup.),  22 
B.  W.  617. 

Allowing  a  jury,  in  a  trial  for  a  felony,  not  capital,  to  separate  during  the 
adjournments  of  the  court,  before  the  case  is  submitted  to  them  is  not  error, 
even  though  the  defendant,  without  giving  any  reason  therefor,  requests  the 
court  to  have  the  jury  kept  together.  Button  v.  People  (111.  Sup.),  84  N.  E. 
420. 

Under  section  4434,  Iowa  Code,  it  is  error  to  permit  a  jury,  before  the  final 
submission  of  the  cause  to  them,  to  separate  against  the  objection  of  defend- 
ant.   State  V.  Garrity  (Iowa),  64  N.  W.  92. 
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Separation,  though  by  order  of  court,  with  consent  of  the  defedant,  in  as 
Tiolation  of  the  requirement  of  section  1128  Cal.  Penal  Code.  People  ▼.  Haw- 
le7(Cal.\48P,  404. 

Separation  of  the  juiy,  had  on  the  niotion  and  with  the  consent  of  the  de- 
fend^int,  is  qo  cause  for  the  granting  of  a  motion  to  discharge  him.  People  ▼. 
Hawley  (Cai).  84  P.  404. 

Burden  is  upon  defendant,  in  trial  of  felonies  other  than  capital  cases,  to 
show  that  be  was  injured  by  the  separation  of  the  jury  before  yenlict.  Tervin 
▼.  State  (Fla.>.  20  So.  551. 

Separation  of  several  jurors  from  their  fellows  during  the  progress  of  a  mur- 
der trial,  so  as  to  be  out  of  sight  of  the  officer  who  had  them  in  charge,  con- 
trary to  the  order  of  the  court,  is  not  sufficient  ground  for  a  new  trial,  when  it 
does  not  appear  that  anything  was  said  to  either  of  them  concerning  the  case, 
or  that  they  were  guilty  of  any  misconduet.  or  did  any  act  inconsistent  with 
their  duties  as  jurore  during  separation.    People  y.  Bemmerly  (Cal.),  33  P.  203. 

Fact  that  a  juror,  while  delilicrating  on  the  verdict,  left  the  custody  of  the 
officer,  went  upstairs  to  a  friend's  room,  took  a  drink  of  whiskey,  and  stated, 
on  being  asked,  that  the  jury  had  not  agreed  on  a  verdict,  Is  not,  in  the  ab> 
sence  of  proof  of  prejudice,  sufficient  cause  for  reversing  a  conviction  of 
assault,  with  intent  to  murder.     Stewart  v.  State  (Tex.  App.),  19  S.  W.  906. 

Under  art.  687,  Tex.  Code  Crim.  Proc.,  separation  of  a  juror  from  his 
fellows  without  consent,  by  going  to  a  fire  200  yards  distant,  to  look  after  the 
safety  of  his  horse,  where  he  was  absent  about  an  hour  and  mingled  with  people 
on  the  street,  is  a  sufficient  ground  for  reversing  a  conviction,  notwithstanding 
affidavits  by  all  the  jurors  that  their  verdict  was  not  affected  by  the  separation. 
Robinson  v.  Stete  (Tex.  App.),  17  S.  W.  1082. 

The  fact  that  the  jury  in  a  criminal  case  were  given  a  recess  and  separated 
for  five  minutes  after  the  case  was  submitted  to  them,  and  before  they  retired 
to  the  jury-room,  and  that  one  of  the  jurors,  on  account  of  lameness,  was  left 
in  the  jury  room  with  the  door  locked  wnile  the  others,  under  the  charge  of 
the  bailiff,  were  at  their  meals,  is  no  ground  for  a  reversal,  where  it  appeara 
they  talked  with  no  one,  and  heard  no  remarks  concerning  the  case.  Terri- 
tory V.  King,  50  N.  W.  623;  6  Dak.  131. 

Fact  that  one  of  the  jurors,  in  disobedience  of  a  previous  order  of  the  court, 
left  the  jury  box  and  joined  in  pursuit  of  the  defendant,  who  had  escaped 
from  the  court  room  during  the  trial,  is  not  such  misconduct  as  to  require  a 
new  trial,  when  he,  on  returning,  stated,  in  response  to  questions  by  the  court, 
that  he  had  not  conversed  with  any  one  as  to  the  guilt  or  innocence  of  the  de- 
fendant.   Dobson  V.  State  (Ark.),  17  S.  W,  8. 

Sections  1910,  1966,  R.  S.  Mo.  1879,  do  not  apply  to  separations  of  the  jury 
during  the  progress  of  the  trial  and  before  their  retirement.  State  v.  Orrick 
(Mo.  Sup.),  17  S.  W.  176  ;  106  Mo.  111. 

But,  under  section  1909,  R.  8.  Mo.  1879,  separation  of  the  jury  during  tlie  trial 
in  a  felony  case,  though  before  they  have  retired  to  consider  their  verdict, 
will  be  ground  for  a  n^w  trial,  unless  it  affirmatively  apix^ars  that  the  jurora 
were  not  thereby  subjected  to  improper  influences.  State  v.  Orrick  (Mo.  Sup.)» 
17  B.  W.  176;  106  Mo.  111. 
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Where  the  sheriff,  during  the  progress  of  a  murder  irial  and  before  the  re- 
tirement of  the  Jury,  took  them  from  his  house  to  the  jury-room,  leaving 
behind  one  juror  who,  before  the  sheriff's  return,  left  his  room  and  joined  the 
slieriff's  family  in  the  house,  the  court,  when  the  sheriff  and  juror  testified  that 
he  was  not  subjected  to  improper  influences,  was  held  warranted  in  finding  that 
defendant  was  not  prejudiced  by  the  separation.  Btate  v.  Orrick  (Mo.  Sup.), 
17  8.  W.  176;  106  Mo.  111. 

An  assignment  of  error,  in  that  the  jury  were  allowed  to  separate  after  being- 
impaneled  and  sworn  in  a  criminal  case,  is  not  ground  for  reversal,  where  it  is- 
not  alleged  that  they  were  not  admonished  by  the  court,  under  Crim.  Code 
Neb.  section  484,  providing  that,  if  the  jury  are  permitted  to  separate  during- 
the  trial,  they  shall  be  admonished  by  the  court  as  to  their  duties  until  the 
cause  is  finally  submitted  to  them.  Langford  v.  »tate  (Neb.),  49  N.  W.  766 ;. 
di  Neb.  782. 

The  fact  that  some  of  the  jurors,  during  their  deliberations  upon  their  verdict, 
are  taken  by  the  bailiff,  under  the  orders  of  the  court,  from  the  jury-room  to- 
the  water  closet  and  returned,  if  nothing  of  a  prejudicial  character  occurs  dur- 
ing such  separation,  is  no  ground  for  setting  aside  the  verdict  and  granting  a. 
new  trial.     State  v.  Flack  (Kan.),  29  P.  571 ;  48  Kan.  146. 

Where,  under  sections  4142,  4458,  4460,  44(»2,  4470,  Iowa  Code,  the  jury 
ascreed,  in  a  prosecution  for  keeping  a  liquor  nuisance,  upon  a  verdict  of  guilty, 
sealed  and  delivered  the  same  to  the  ofilcer  and  then  separated,  each  going  his 
way,  a  judgment  on  such  verdict  will  be  set  aside,  though  the  jury,  two  hours 
after  such  separation,  reconvened  and  delivered  the  same  verdict  in  open  court. 
Stale  V.  Fertig  (Iowa).  60  N.  W.  546. 

Fact  that  the  offense  charged  was  a  misdemeanor,  is  immaterial.  State  ▼» 
Pertig  (Iowa).  50  N.  W.  645. 

The  denial  of  a  motion  for  a  new  trial,  made  upon  the  ground  that  there  had 
been  an  illegal  separation  of  the  jury,  is  in  the  discretion  of  the  court,  where 
the  proofs  raise  a  question  of  doubt.  People  v.  Buchanan,  145  N.  Y.  1 ;  64  S. 
R.  427 ;  9  N.  Y.  Cr.  428. 


NOTE  ON  "COMMENT  ON  OMISSION  OP  DEPENDANT  TO  TES- 
TIFY IN  HIS  OWN  BEHALF.*' 

It  is  improper  for  the  counsel  for  the  prosecution  to  make  any  reference  ta 
the  failure  of  the  accused  to  take  the  stand.  Wilson  v.  United  States,  18  Sup. 
Ct.  765;  149  U.  S.  60. 

Comment  by  prosecuting  attorney  in  argument  on  the  failure  of  a  defendant 
to  testify  upon  anv  particular  point,  is  improper.  People  v.  Sanders  (Cal.),  4^ 
P.  158;  State  v.  Pairlamb  (Mo.  Sup.),  25  S.  W.  895. 

No  allusion  can  be  made  as  to  the  failure  of  defendant  to  go  on  the  witoes* 
stand  on  a  former  trial.    Richardson  v.  State  (Tex.  Ct.  App.),  27  S.  W.  189. 

So,  no  illusion  to  the  fact  that  he  has  not  testified  at  the  pending  trial,  can 
be  made.    Brazell  v.  State  (Tex.  Ct  App.),  26  8.  W.  728. 
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Nor,  can  any  comment,  which  reflects  on  such  failure,  be  made.  Dawson 
▼.  Slate  (Tex.  Ct.  App.).  24  8.  W.  414. 

But  a  remark,  made  before  defendant  had  refused  or  failed  to  testifj,  is  not 
a  yiolation  of  the  statute.    Diebel  y.  State  (Tex.  Ct  App.),  24  S.  W.  26. 

Comment  by  prosecuting  attorney,  in  making  his  argument  to  the  jury,  on 
defendant's  failure  to  testify,  is  reversible  error.  Hunt  v.  State,  12  S.  W.  727;  28 
Tex.  App.  149;  Johnson  v.  Stale  (Tex.  Ct.  App.),20  8.  W.  980;  31  Tex.  Cr.  R.  464. 
Section  223,  Ky.  Crim.  Code,  which  provides  that  a  defendant's  failure  to 
testify  shall  not  be  commented  on.  or  be  allowed  to  create  a  presumption 
against  him,  does  not  prevent  the  prosecution  from  asking  him  on  the  trial, 
why  he  did  not  testify  on  the  examining  trial.  Taylor  v.  Commonwealth 
(Ky),  34  S.  W.  227. 

Subsequent  charge  to  disregard  comment  of  the  prosecuting  attorney  upon 
defendant's  failure  to  testify  does  not  cure  a  violation  of  the  statute  forbidding 
comment.    Commonwealth  v.  Holtham  (Quart.  Sess.),  1  Lack.  Leg.  N.  870. 

In  Alabama,  it  was  held  that  a  bastardy  proceedings,  though  penal  in  char- 
acter, is  not  a  criminal  prosecution,  within  the  meaning  of  section  4473,  Code, 
which  forbids  counsel  from  commenting  upon  defendant's  failure  to  testify  in 
his  own  behalf.    Miller  v.  State  (Ala.),  20  So.  392. 

It  was  held  erroueous  for  the  prosecuting  attorney  to  state,  in  a  reply  to  a 
remark  of  defendant's  counsel  as  to  producing  witnesses,  "  You  know  the  laws 
of  this  state  permitted  the  defendant  to  remain  silent,  and  it  would  be  im- 
proper and  cowardly  for  me  to  comment  upon  it,  and  it  is  not  my  intention  lo 
c-vmle  the  spirit  or  letter  of  the  law."    State  v.  Holmes  (Minn.;,  68  K  W,  11. 

Under  section  1741,  Miss.  Code,  comment  by  counsel  upon  defendant's  fail- 
ure to  testify  is  ground  for  reversal,  though  the  court  rebuked  him  and  di- 
rected the  jury  to  disregard  the  fact  alluded  to,  and  counsel  asked  that  his 
remarks  be  considered  as  withdrawn.    Sanders  v.  State  (Miss.).  18  So.  541. 

Statement  by  prosecuting  attorney,  in  his  closing  argument,  th^t  "not  a  par- 
ticle of  evidence  has  come  to  you  from  defendant,  from  his  side  of  the  case," 
was  held  not  a  comment  on  defendant's  failure  to  testify,  within  the  prohibi- 
tion of  cl.  4,  §  1798,  Ind.  R.  S.  1881.  Frazer  v.  State  (Ind.  Sup.).  34  N.  E.  817. 
Comment  by  attorney  general  to  the  Jury,  on  trial  of  an  indictment  charg- 
ing defendant  with  keeping  a  house  of  ill-fame,  that  it  was  improper  for  him 
to  remark  upon  the  failure  of  defendant  to  testify,  but  it  was  her  duty  to 
meet  those  charges,  etc.,  though  disapproved,  was  held  insufficient  ground  for 
a  new  trial,  where  no  objection  was  made  at  the  time,  and  no  request  was  made 
to  charge  the  Jury  not  to  consider  it.    State  v.  Hill  (R.  I.),  26  A.  191. 

Conviction  should  be  set  aside,  when  attorney  for  the  prosecution,  though 
interrupted  by  the  court  in  saying,  in  his  argument  to  the  Jury,  "  Defendant 
has  not  taken  the  stand,  which  is  his  privilege  under  the  law,  and  no  inference 
can  be  drawn  from  the  fact,"  continues  such  comment  by  saying  that  "de- 
fendant has  immolated  himself  on  an  altar  of  his  own  erection."  Yarbrough 
V.  State  (Miss.).  12  So.  551. 

Statement  by  state's  attorney,  made  in  argument  in  presence  of  the  Jury, 
that  **  they  have  the  same  right  to  put  the  defendant  upon  the  stand,  and  let 
him  tell  his  story,  the  same  as  we  have,"  is  in  violation  of  section  B686,  Iowa 
Code.    State  v.  Baldoser  (Iowa),  55  N.  W.  97. 
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Testimony  of  defendant,  in  his  own  behalf,  as  to  the  single  question  of  self 
defense  makes  him  a  witness  in  the  case,  and  permits  the  prosecuting  attorney 
to  comment  on  defendant's  failure  to  deny  certain  testimony  in  relation  to  facts 
of  which  he  must  have  had  knowledge.    Lee  v.  State  (Ark.),  19  S.  W.  16. 

Under  section  13,  article  1,  Constitution,  and  section  2643,  General  Statutes, 
unfavorable  comment  by  the  prosecuting  attorney  in  his  argument  upon  the 
fact  that  defendant  had  not  gone  upon  the  stand,  will  not,  though  improper, 
cause  a  reversal,  when  the  court,  by  charging  that  no  inference  can  be  drawn 
therefrom,  checks  any  evil  consequences.  State  v.  Howard  (S.  C),  14  S.  E. 
481. 

Statement  by  attorney  for  commonwealth  that,  though  he  had  no  right  to 
swear,  he  had  the  right  to  prove  the  statements  of  the  accused,  does  not  vio- 
late  section  3897  Virginia  Code.  Sawyers  v.  Commonwealth  (Ya.),  13  S.  E  708. 

Allusions  of  prosecuting  attorney,  in  his  argument  to  the  jury,  to  defend- 
ant's failure  to  testify  in  his  own  behalf,  if  withdrawn  on  exception,  furnish 
no  ground  for  a  new  trial,  where  the  court  declares  them  improper  and  directs 
the  jury  to  disregard  them.    State  v.  Chisnell  (W.  Ya.),  16  S.  E.  413. 


(October  13,  1896.) 
PEOPLE  V.  ARTHUR  MAYHEW. 

1.  Evidence — Accomplice — Gorroboration. 

It  is  not  necessaiy  that  the  corroborative  evidence  of  itself  should  be 
sufficient  to  show  the  commission  of  the  crime  or  to  connect  the  defendant 
with  it.  It  is  sufficient  if  it  tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime. 

2.  Same. 

The  corroborative  evidence  need  not  be  wholly  inconsistent  with  the 
theory  of  the  defendant's  innocence.  If  the  trial  judge  is  satisfied  that 
there  is  testUnony  tending  to  connect  the  defendant  with  the  commission 
of  the  crime,  as  the  statute  requires,  he  is  bound  to  submit  the  case  to  the 
jury,  who  are  the  sole  judges  whether  the  evidence  relied  upon  to  corro- 
borate the  accomplice  is  sufficient. 

8.  Same. 

Though  the  conviction  of  the  defendant  would  not  have  been  possible  in 
the  absence  of  the  testimony  of  the  accomplice,  evidence  oflPered  on  behalf 
of  the  defendant  to  the  effect  that  certain  disreputable  companions  of  the 
accomplice  were,  on  the  night  of  the  murder,  spending  money  freely  in 
certain  saloons,  and  then  next  day  at  a  hotel,  is  inadmissible. 
Vol.  XI -65 
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Appeal  from  a  judgment  convicting  defendant  of  murder  in  the 
first  degree,  and  from  an  order  entered  on  the  minutes  denying 
a  motion  for  a  new  trial. 

John  B.  Merrill,  for  appellant 

Daniel  Noble,  Dist.  Atty.,  for  the  People. 

BARTLETT,  J.  The  defendant,  a  colored  man,  stands  con- 
victed  of  murder  in  the  first  degree  under  the  second  count  of  the 
indictment  found  against  him,  which  chaises  that  he  killed  one 
Stephen  Powell  while  engaged  in  the  commission  of  the  crime  of 
robbery.  John  Waynes,  also  a  colored  man,  was  jointly  indicted 
with  the  defendant,  but  demanded  a  separate  trial.  This  alleged 
accomplice  of  tlie  defendant  was  the  principal  witness  for  the 
peo[)le,  and  it  is  undisputed  that  the  conviction  of  the  defendant 
would  not  have  been  possible  in  the  absence  of  this  testimony. 
The  case  was  tried  with  great  fairness,  and  there  are  no  exceptions 
that  are  seriously  presented  to  us  as  calling  for  a  reversal  of  the 
judgment. 

The  important  question  is  whether  the  testimony  of  the  accom- 
plice was  so  corroborated  as  to  sustain  the  verdict  of  conviction. 
The  Code  of  Criminal  Procedure  provides  as  follows:  "Section 
899.  A  conviction  can  not  be  had  on  the  testimony  of  an  accom- 
plice, unless  he  be  corroborated  by  such  other  evidence  as  tends 
to  connect  the  defendant  with  the  commission  of  the  crime."  It 
therefore  becomes  important  to  examine  the  corroborating  evi- 
dence upon  wliich  the  people  rely  to  sustain  the  conviction  of  de- 
fendant, and  determine  whether  it  is  sufficient,  under  the  section 
quoted,  as  construed  by  this  court 

On  Saturday  night,  March  7,  1896,  Stephen  Powell,  a  life-long 
resident  and  respected  business  man  of  the  village  of  Hempstead, 
Queens  county,  Long  Island,  was  murdered  between  eleven  and 
half  past  eleven  o'clock,  while  going  from  his  store,  on  Main 
street,  to  his  house,  on  Fulton  street,  a  distance  of  only  five  or  six 
blocks.  It  was  proved  to  have  been  a  habit  of  deceased  to  carry 
about  with  him  on  his  person  considerable  sums  of  money,  and 
that  this  fact  was  more  or  less  a  matter  of  common  knowledge  in 
the  community.     It  appears  by  the  undisputed  evidence  that  the 
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deceased  was  the  victim  of  a  highway  robbery,  and  that  his  death 
was  caused  by  wounds  inflicted  when  he  was  within  a  short  dist- 
ance of  his  residenca  Mr.  Powell  left  his  place  of  business  about 
eleven  oVlock,  stopped  at  a  grocery  store  at  the  corner  of  Main 
and  Fulton  streets,  made  some  purchases,  and  departed  for  home 
a  little  after  eleven  o'clock,  in  company  with  two  friends,  who  ac- 
companied him  to  within  a  block  and  a  half  of  his  residence,  when 
tliey  left  him.  This  way  about  eleven  o'clock.  At  about  11:18 
o'cloch  a  witness  named  Hines  passed  the  deceased,  who  at  that 
time  was  within  100  yards  of  his  home.  Five  minutes  or  less  later, 
one  Lowe,  who  lived  a  little  further  up  Fulton  street  than  the  de- 
ceased was  on  his  way  home,  and  found  Powell  lying  on  his  back 
on  the  sidewalk,  insensible,  his  legs  partially  drawn  up,  his  arms 
outspread,  his  overcoat,  coat,  and  vest  open,  the  buttons  of  the 
latter  torn  off,  and  the  right-hand  trousers  pocket  turned  inside 
out  Help  was  immediately  summoned,  The  victim  was  carried 
into  his  own  house,  and  .expired,  without  regaining  consciousftess, 
in  less  than  half  an  hour  after  the  assault  The  robbers,  in  their 
haste,  did  not  secure  all  the  money  that  the  deceased  had  with 
him,  as  fifty  dollars  werr  found  in  one  pocket,  and  sixty  dollars  in 
another.  The  defendant  and  his  alleged  accomplice  are  young 
colored  men,  of  rather  unsavory  reputations,  having  been  several 
times  convicted  of  misdemeanor  and  shown  to  have  been  fre- 
quenters of  places  of  low  resort,  and  consorters  with  those  of 
both  sexes  whose  characters  were  questionable. 

Waynes,  the  accomplice,  was  an  unwilling  witness;  and  it  is  evi- 
dent, on  reading  his  testimony,  that  he  did  not  give  a  full  and  ac- 
curate account  of  the  transactions  and  conversation  between  him- 
self and  tiie  defendant  during  the  last  forty  or  fifty  minutes  pre- 
ceding the  murder,  which  must  have  taken  place  between  11:15 
and  11:20  o'clock.  It  is  admitted  by  both  the  defendant  and 
-Waynes  that  they  were  together  in  saloons  and  on  the  street  until 
half  past  ten  o'clock  on  the  night  of  the  murder.  So  it  is  unne- 
cessary to  refer  to  a  large  amount  of  evidence  relating  to  the  move- 
ments of  these  two  men  prior  to  that  time.  As  to  the  all-import- 
ant hour  between  half  past  ten  and  half  past  eleven  o'clock  on  the 
night  in  question  the  stories  of  tlie  defendant  and  Waynes  are  in 
sharp  and  direct  conflict     Waynes  says  that  at  about  half  past 
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tea  o'clock  the  defendant  stated,  when  they  were  standing  together 
on  the  street,  that  "  he  would  like  to  have  some  money  tonight"; 
but  the  dibtiic;  attorney  was  unable  to  elicit  from  the  witness  any 
further  conversation  or  evidence  of  a  scheme  looking  to  the  way- 
laying and  robbing  of  the  deceased-  Waynes  states  that  he  and 
the  defendant  passed  along  over  a  certain  route  that  brought  thcin 
near  the  corner  of  High  and  Fulton  streets,  being  a  point  where 
the  deceased  would  pass  on  his  way  home  from  the  store,  and  that 
presently  they  saw  him  approaching,  and,  when  he  crossed  High 
street,  defendant  told  Waynes  to  come  along,  and  they  followed 
their  victim.  The  defendant  was  in  advance,  and  Waynes  saw 
him  take  sometliing  out  of  his  pocket  that  looked  like  a  black 
stocking  hanging  lirap,with  a  bunch  on  one  end  of  it,wrap  it  around 
his  hand,  and,  when  within  two  or  three  steps  of  the  deceased,  he 
swung  it  in  the  air,  and  struck  him  on  the  head,  felling  him  to  the 
ground.  It  may  be  remarked  here  that  the  attending  physician 
testified  that  the  skull  of  the  deceased  was  fractured  by  a  blow 
from  a  stone  or  some  blunt  instrument  Waynes  further  stated 
that  deceased  was  lying  on  his  face,  and  that  defendant  turned 
him  over  on  his  back,  and  rifled  his  pockets,  while  he  (Waynes) 
kept  watch,  and  then  both  ran  away.  It  is  impossible,  in  Ihe  ab- 
sence of  a  map  of  the  locality,  to  trace  intelligently  by  streets  the 
route  of  flight  from  the  scene  of  the  homicide  to  Clemens'  saloon, 
which  seems  to  have  been  the  objective  point  of  these  two  men. 
It  will  suffice  to  refer  in  a  general  way  to  certain  incidents  occur, 
iug  prior  to  and  during  this  flight,  which  are  claimed  on  behalf  of 
the  people  to  corroborate  the  testimony  of  the  accomplice  rn  a 
moat  satisfactory  manner.  The  statement  of  Waynes  that  he  and 
the  defendant  were  in  the  immediate  locality  of  the  homicide  a 
few  moments  before  it  took  place  is  corroborated  to  some  extent 
by  the  testimony  of  Mirando,  a  barber,  and  Mary  Hickey,  who, 
from  different  standpoints  and  just  prior  to  the  murder,  saw  two 
colored  men  in  the  vicinity,  one  seven  or  eight  inches  taller  than 
the  other.  The  defendant  is  much  taller  than  Waynea  Accord- 
ing to  Waynes*  story,  he  and  the  defendant,  in  the  early  part  of 
their  flight,  passed  the  corner  of  Jackson  street  and  Terrace  avenue; 
and  one  Treadwell  swears  that  at  11:20  o'clock,  when  going  up  the 
front  steps  of  his  house  at  that  point,  he  saw  by  the.  electric  light 
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two  men  running,  and  his  sister,  who  was  sitting  at  the  back  par- 
lor window  between  11  and  11:30  o'clock,  saw  two  men  running 
down  Jackson  street,  towards  the  house  of  Alanson  Abrams. 
Waynes  says  that,  when  near  Abraras'  barn,  defendant  asked  him 
for  his  knife ;  that  he  took  it  from  his  overcoat  pocket,  where  he 
carried  his  pipe  and  gave  it  to  him ;  that  defendant  cut  the  stock- 
ing, threw  it  in  the  road,  and  they  continued  their  flight  on  across 
Main  street  to  the  railroad  yard.  It  is  to  be  remarked,  in  passing, 
that  the  coacliman  of  Abrams  found  the  stocking,  a  tobacco  bag, 
and  Waynes*  pipe,  with  the  latter's  name  carved  on  it,  the  next 
morning,  in  front  of  Abrams'  barn,  and,  further  on,  two  stockings, 
one  of  which  had  been  cut  Mrs.  Brower  and  her  daughter,  at 
the  trial,  identified  these  stockings  as  given  by  them  to  defend- 
ant's alleged  wife  in  February,  1896,  being  the  month  before  the 
murder.  Waynes  swears  that,  when  they  passed  through  the 
railroad  yard,  they  saw  a  man  at  the  engine  house.  At  the  trial, 
an  engine  cleaner,  who  was  on  duty  at  the  engine  house  the  night 
of  the  murder  at  about  11:80  o'clock,  swore  that  he  saw  two  col- 
ored men  pass,  one  larger  than  the  other,  and  the  larger  man  had 
on  a  light  overcoat,  and  the  smaller  one  wore  either  rubber  boots 
or  shoes.  This  description  of  dress  agrees  perfectly  with  the  man- 
ner in  which  both  were  attired  on  the  night  in  question.  Waynes, 
continuing  his  narrative,  says  that,  after  leaving  the  railroad  yard, 
they  ran  down  Fulton  street,  to  the  church  and  old  burying 
ground ;  that  defendant  at  this  point  made  the  motion  of  throwing 
something  away  twice ;  and  that  he  (Waynes)  heard  some  object 
strike  the  gravestones  with  a  "clink."  At  the  trial  it  was  shown 
that  detectives,  after  Waynes  had  made  a  confession,  searched  in 
the  churchyard,  and  found  the  large  key  of  the  murdered  man's 
store,  and  a  round  stone  unlike  any  others  to  be  found  thera  The 
attending  physician  of  the  deceased  swore  that  this  stone  could 
have  .produced  the  fatal  injury.  Waynes  concludes  the  account 
of  the  flight  by  stating  that  further  on  they  met  certain  of  their 
companions  in  the  street,  and  finally  brought  up  in  Clemens'  sa- 
loon. This  latter  statement  is  corroborated  by  at  least  four  wit- 
nesses. 

It  is  unnecessary  to  go  over  defendants  story  in  detail.     He 
swears  that  he  parted  from  Waynes  at  halt  past  ten  o'clock  on 
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the  night  of  the  murder,  and  did  not  see  him  again  until  he  met 
him,  with  others,  in  front  of  the  town  hall,  about  half  past  eleven 
o'clock.  He  denies  in  the  most  positive  manner,  generally  and  in 
in  detail,  Waynes*  account  of  the  murder,  and  subsequent  flight, 
implicating  him,  and  avers  that  he  was  not  present  when  Steplien 
Powell  was  stricken  down  and  robbed.  The  only  corroboration 
of  this  attempt  of  the  defendant  to  prove  an  alibi  is  found  in  the 
testimony  of  Edward  Dorsey,  who  swears  he  saw  the  defendant 
on  the  night  of  the  murder,  at  six  or  seven  minutes  past  eleven 
o'clock,  in  front  of  the  town  hall,  and  he  asked  him  what  he  was 
doing  there,  and  he  said  he  was  waiting  for  John  Waynes.  The 
witness  then  went  home.  On  cross-examination,  Dorsey  swore 
tliat  he  had  never  mentioned  the  fact  before  he  testified  of  seeing 
the  defendant  at  this  time  to  any  one,  not  even  to  defendant's 
counsel.  The  improbable  story  of  this  witness  was  considered  by 
the  jury,  and  evidently  discredited.  If  the  defendant  had  stood 
for  an  hour  on  the  street,  as  he  claims,  in  the  busy  part  of  the 
town,  on  a  Saturday  night,  it  seems  quite  incredible  that  he  should 
be  unable  to  prove  the  fact  by  only  one  witness.  On  the  morning 
after  the  murder,  the  defendant  and  Wajnes  were  arrested,  taken 
before  the  coroner,  examined,  and  discharged.  The  defendant 
immediately  afterwards,  in  company  with  a  woman  who  lived 
with  him  as  his  wife,  went  to  Roslyn,  to  see  his  mother,  with,  as 
he  claims,  only  two  dollars  in  his  pocket.  At  Mineola  they  were 
too  late  for  the  train,  and  decided  to  drive  over  to  Roslyn,  and  a 
bargain  was  made  for  a  conveyance  with  James  McGuire,  the  bar- 
tender of  the  Mineola  Hotel,  defendant  agreeing  to  pay  $1.50. 
McGuire  was  sworn  at  the  trial,  and  testified  that,  when  defendant 
paid  him,  he  pulled  out  a  handkerchief,  and  took  from  it  the 
money,  and  that  there  was  still  money  in  the  handkerchief  when 
he  folded  it  again.  This  witness  could  not  say  how  large  the  roll 
of  bills  was,  but  would  only  swear  there  was  money  in  the  hand- 
kerchief when  returned  to  defendant's  pocket  After  arriving  at 
Roslyn,  defendant  took  his  companion  to  the  house  of  liis  mother, 
and,  leaving  her  there,  went  to  PearsalFs  saloon.  While  there, 
Gildersleeve,  a  constable  from  Hempstead,  entered  the  saloon.  He 
had  been  sent  over  to  rearrest  the  defendant.  Before  he  did  so, 
and  while  there,  in  the  presence  of  the  defendant,  the  latter  sent 
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«ome  one  to  his  mother's  house  to  borrow  forty  cents  with  which 
to  pay  for  drinks  he  had  ordered.  Gildersleeve  arrested  the  de- 
fendant, placed  him  in  a  wagon,  and  started  for  Hempstead.  At 
this  point  a  colored  man  named  Tolliver  came  out  of  the  house  of 
<lefendant's  mother,  and,  running  after  the  wagon,  asked  Gilder- 
sleeve to  allow  the  defendant  to  step  back,  as  he  wished  to  talk 
with  him.  Permission  was  granted,  and  defendant  walked  back 
to  where  Tolliver  stood.  The  latter  then  said  to  defendant,  "  Your 
wife  wants  money  to  get  home  with."  Tolliver  swearing  to  this 
incident  on  the  trial,  said  that  defendant  at  first  stated  he  had  no 
money,  but  finally  took  a  large  roll  of  bills  from  his  pocket,  and 
hand  it  to  the  witness,  who  gave  it  to  the  woman  known  as  de- 
fendant's wife.  The  defendant  denied  that  he  gave  Tolliver  any 
moi  y,  and  the  mother  and  the  woman  with  whom  defendant 
lived  swore  that  Tolliver  gave  no  money  to  the  latter,  or  any  one 
•else,  when  he  returned  after  this  iaterview  with  defendant  in  tlie 
road.  It  is  claimed  on  behalf  of  the  people  that  McGuire  and 
Tolliver  were  disinterested  witnesses,  and  that  the  jury  were  jus- 
tified in  believing  that  the  defendant  had  a  considerable  sum  of 
money  on  his  person  the  day  after  the  murder. 

As  before  intimated,  the  important  question  in  this  case  is 
whether  th«  testimony  of  Waynes  was  corroborated  by  such  other 
•evidence  "as  tends  to  connect  the  defendant  with  the  commission 
of  the  crime."  Code  Cr.  Proa  §  899.  Prior  to  the  enactment  of 
this  section,  a  jury,  if  satisfied  of  the  truth  of  statements  made  by 
;an  accomplice,  could  convict  on  his  testimony  alone.  People  v. 
Coitello,  1  Deniq,  83;  People  v.  Dyle,  21  N.  Y.  578;  Dunn  v. 
People,  29  id.  523;  Linsday  v.  People,  63  id.  154.  This  section 
introduced  a  new  rule  of  evidence.  In  People  v.  Elliott,  106  N. 
Y.,  ut  page  292,  12  N.  E.  603,  Judge  Earl,  in  commenting  on  this 
section,  said  :  "It  is  not  necessary  tliat  the  corroborative  evidence 
of  itself  should  be  sufficient  to  show  the  commission  of  the  crime, 
or  to  connect  the  defendant  with  it.  It  is  sufficient  if  it  tends  to 
connect  the  defendant  with  the  commission  of  the  crime.  Nor 
need  the  corroboracive  evidence  be  wholly  inconsistent  with  the 
theory  of  the  defendant's  innocence."  If  the  trial  judge  is  satis- 
fied that  there  is  testimony  tending  to  connect  the  defendant  with 
the  commission  of  the  crime,  as  the  statute  requires,  he  is  bound 
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to  submit  the  case  to  the  jury,  who  are  the  sole  judges  whether 
the  evidence  relied  upon  to  corroborate  the  accomplice  is  suffi- 
cient People  V.  Everhardt,  104  N.  Y.  591;  11  N.  E.  62.  In 
the  case  at  bar,  the  learned  trial  judge,  in  a  charge  so  ahsolutelj 
fair  that  both  sides  were  satisfied  with  it,  told  the  jury  that  thej 
were  called  upon  to  consider  some  direct  evidence,  some  circum- 
stantial evidence,  and  the  confession  of  the  accomplice,  and  he  left 
it  with  them  to  ascertain  the  tmth. 

After  a  careful  study  of  this  record,  we  are  of  opinion  that  the 
verdict  of  the  jury,  convicting  the  defendant  of  murder  in  the  first 
degree,  is  amply  justified  by  the  evidence.  The  corroborating 
evidence  from  the  time  the  defendant  and  his  accomplice  ap- 
proached the  scene  of  the  murder  until  the  termination  of  their 
flight  at  Clemens'  saloon  is  most  persuasive  and  impressive^ 
strongly  illustrating  that  strange  fatality  which  so  frequently  ac- 
companies the  commission  of  crima  It  is  also  to  l)e  remarked 
that  Waynes,  the  accomplice,  did  not  testify  with  the  promise  of 
full  indemnity,  the  record  showing  him  to  have  been  a  most  un- 
willing witness ;  and,  after  the  verdict  in  this  case,  he  was  ar- 
raigned, and  a  plea  accepted  of  manslaughter  in  the  firat  degree. 

The  only  exception  argued  in  this  case  was  as  to  the  rejection 
of  evidence  ofiEered  on  behalf  of  the  defendant  to  the  eflFect  that 
certain  disreputable  companions  of  Waynes,  in  Hempstead  sji- 
loons,  on  the  night  of  the  murder,  were  spending  money  freely 
the  next  day  at  an  hotel  in  Wantagh.  This  evidence  was  wholly 
immaterial,  and  properly  rejected.  The  judgment  of  conviction 
and  order  appealed  from  should  be  affirmed. 

All  concur.     Judgment  and  order  affirmed. 

NOTE  ON  «*  CORROBORATION  OP  AN  ACCOMPLICE." 

Testimony  of  an  accomplice  is  admissible.  State  v.  Crab  (Ifo.  Sup.),  d6  8. 
W.  548. 

An  accomplice  is  a  competent  witness  for  the  prosecution.  United  States  ▼. 
Ybanez  (C.  C.\  58  F.  636. 

The  uncorroborated  evidence  of  an  accomplice  should  be  received  with  great 
caution.     Woods  v.  Commonwealth  (Va.),  11  8.  E.  798 ;  86  Va.  929. 

Such  testimony  should  be  received  with  caution,  unless  corroborated  by  un* 
impeachable  evidence  as  to  some  material  points.  United  States  v.  Ybaues 
(C.  C).  53  F.  536. 
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Teatlmony  of  an  accessoiy  after  the  fact  need  not  be  corroborated  in  order 
to  sustain.  People  v.  Chadwick  (Utah).  25  P.  787.  §§  4891  and  4049  of 
Comp.  Laws  Utah  make  a  clear  distinction  between  an  accomplice  and  an 
accessory  after  the  fact.    Li. 

The  uncorroborated  evidence  of  an  accomplice,  if,  when  considered  with  the 
evidence,  it  satisfies  the  jury,  beyond  a  reasonable  doubt,  of  defendant's  guilt, 
will  support  a  conviction  of  larceny.  Lamb  v.  State  (Neb.),  58  N.  W.  968 ; 
Jenkins  v.  State  (Fla.).  12  So.  677  ;  State  v.  Patterson,  34  P.  784 ;  52  Kan.  836 ; 
Woods  V.  Commonwealth  (Va.),  11  8.  E.  798;  86  Va.  929. 

The  degree  of  credit  which  ought  to  be  given  to  the  testimony  of  an  accom- 
plice  is  for  the  jury.     State  v.  Patterson,  84  P.  784  ;  52  Kan.  335. 

The  judge,  if  requested,  should  advise  the  jury  not  to  convict  unless  such 
testimony  is  corroborated  by  other  evidence  as  to  some  material  fact.  State  v. 
Patterson,  84  P.  784 ;  52  Kan.  335. 

When  witnesses  introduced  by  defendant  confess  themselves  to  be  confed- 
erates in  the  crime,  the  rule  that  a  conviction  should  not  be  had  on  the  uncor- 
roborated testimony  of  an  accomplice  applies.  United  States  v.  Sykes  (D.  C), 
68  F.  1000. 

Evidence  in  corroboration  of  an  Accomplice  need  not  extend  to  the  whole  of 
his  testimony.    United  States  v.  Lancaster,  44  F.  896. 

Where  it  is  shown  that  the  accomplice  has  testified  truely  in  some  material 
particulars,  tlic  jury  may  confer  that  he  has  done  so  in  others.  United  States 
y.  Lancaster,  44  F.  896. 

The  truth  of  evidence,  introduced  to  corroborate  the  testimony  of  an  accom- 
plice, and  whether,  if  true,  it  tends  to  connect  the  defendant  with  the  crime 
are  for  the  jury.    People  v.  Bosworth,  19  N.  Y.  Supp.  114. 

Testimony  of  accomplices,  in  misdemeanors,  is  sufficient  to  warrant  a  con- 
Tiction.    Rountree  v.  State  (Ga.),  14  S.  E.  712  ;  88  Ga.  457. 

Testimony  of  an  accomplice  in  a  conspiracy  need  not  bo  corroborated  in 
every  part  of  the  act  which  goes  to  make  up  the  offense.  United  States  v. 
Howell.  (D.  C),  56  F.  21. 

It  is  sufficient  if  he  is  corroborated  in  some  material  fact.    Id. 

Though  the  jury  may  convict  defendant  of  burglary  on  the  incorroborated 
testimony  of  his  accomplice,  if  they  believe  it  to  be  true,  such  evidence,  when 
not  corroborated  by  some  person  not  implicated,  should  be  received  with  great 
caution,  and  the  jury  should  be  satisfied  of  its  truth  before  convicting  defend- 
ant thereon.     State  v.  Minor  (Mo.  Supp.),  22  S.  W.  1085. 

Corroborating  evidence,  which  does  not  tend  to  connect  defendant  with  the 
crime,  is  immalerial.    Oonway  v.  State,(Tex.  Cr.  App.),  26  8.  W.  401. 

An  accomplice  can  not  be  corroboroted  by  proof  of  declarations  made  after 
promises  of  immunity  had  been  made,  or  after  the  hope  of  obtaining  a  light 
punishment  by  becoming  a  witness  had  entered  his  mind.  Conway  v.  State, 
(Tex.  Cr.  App.),  26  S.  W.  401. 

The  jury  should  convict,  where  story  of  the  accomplice,  taken  with  the  other 
facts  and  circumstances  in  the  case,  carry  conviction  to  their  minds.    State  v. 
B  irber  (N.  C),  18  S.  E.  515 ;  113  N.  C.  711.    They  must  be  satisfied,  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defendant,  before  they  can  convict.    Id. 
Vol.  XI -6  3 
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Refusal  to  charge  that,  if  a  witness'  testimony  shows  him  to  be  an  accom- 
plice, the  jury  should  not  convict,  unless  his  testimony  is  corroborated  by 
testimony  that  they  believe  to  be  true,  beyond  a  reasonable  doubt,  is  proper- 
Vauglian  v.  State  (Ark.),  24  S.  W.  885  ;  68  Ark.  853. 

Testimony  of  an  accomplice,  unless  corroborated  by  other  evidence  tending 
to  connect  defendant  with  the  crime,  and  not  merely  showing  the  fact  and  cir- 
<3umstances  thereof,  can  not  support  a  conviction.  Yaughan  v.  State,  24  S.  W. 
«85  ;  58  Ark.  858. 

Such  testimony,  when  uncorroborated  by  some  person  not  implicated  in  the 
<;rime,  as  to  matters  connecting  defendant  with  its  commission,  ought  to  be  re- 
ceived by  the  jury  with  great  caution.    State  v.  Crab  (Mo.  Sup.),  26  S.  W. 

The  jury  ought  to  be  fully  satisfied  of  its  truth  before  convicting  defendant 
on  such  testimony.     State  v.  Crab  (Mo.  Sup.),  26  S.  W.  548. 

The  jury  are  at  liberty  to  convict  on  the  uncorroborated  testimony  of  an  ac- 
"Complice,  if  they  believe  his  statements  and  that  the  facts  sworn  to  by  him 
establish  defendant's  guilt.    State  v.  Crab  (Mo.  Sup.),  26  S.  W.  548. 

Section  899  of  N.  Y.  Code,  Crim.  Proc.  is  complied  with,  if  there  is  some 
other  evidence  fairly  tending  to  connect  defendant  with  the  commission  of  the 
•crime,  so  that  his  conviction  will  not  rest  entirely  on  the  evidence  of  the  ac- 
-complice.  People  v.  Everhardt,  5  S.  R.  793 ;  104  N.  Y.  591 ;  affg  4  S.  R.  518; 
People  V.  Elliott.  8  S.  R.  708;  106  N.  Y.  288;  rev'g  8  S.  R.  223;  People  v. 
•Sanborn,  14  S.  R.  128. 

In  Missouri,  conviction  can  be  had  on  the  uncorroborated  testimony  alone,  if 
the  jury,  after  being  duly  cautioned  by  the  court,  is  fully  satisfied  that  his  testi- 
mony  is  true.    17  S.  W.  301 ;  106  Mo.  174. 

Testimony  of  one  accomplice  is  not  corroborative  of  that  of  another.  Whit- 
low v.  State  (Tex!  App.),  18  S.W.  865. 

Where  all  the  witnesses  are  accomplices,  defendant  cannot  be  convicted  on 
the  testimony  of  the  accomplices,  unless  corroborated  by  other  evidence. 
Whitlow  V.  State  (Tex.  App.),  18  S.  W.  865. 

The  fact  that  the  statement  of  three  persons,  who  are  jointly  charged  with  a 
conspiracy, — one  of  whom  makes  a  voluntary  confession,  another  becomes  a 
witness  for  the  government  under  an  implied  promise  of  pardon,  and  the  other 
makes  a  declaration  during  the  pendency  of  the  criminal  enterprise,  are,  m  all 
material  respects,  identical,  is  corroborative  of  the  testimony  of  the  accomplices, 
and  of  the  credit  of  a  witness  who  testifies  to  the  declaration,  in  the  absence  of 
collusion  or  knowledge  inter  sese  with  reference  to  the  several  statementa. 
United  States  v.  Lancaster,  44  F.  896. 

See  notes  on  **  Corroborative  Evidence,"  1  Federal  and  State  Cr.  Bep.  820 
and  2  Silv.  (Ct.  Ap.),  512. 
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(October  20,  1896.) 

PEOPLE  V.  WILLIAM  W.  McLAUGHLIK 

1.  Criminal  law — Removal  of  case. 

Defendnnt  has  a  right  to  apply  for  a  remoTal  of  the  action  to  another 
county  before  trial,  upon  the  ground  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  indictment  was  found. 

2.  Same. 

A  district  attorney,  who  insists  upon  proceeding  with  the  trial  in  total 
disregard  of  the  right  of  defendant  to  secure  a  removal  of  the  action  before 
trial,  docs  so  at  his  peril,  though  he  first  obtains  an  improper  and  irregular 
order,  in  form,  setting  aside  the  defendant's  application  and  stay. 

3.  Same. 

Upon  the  reversal  of  such  irregular  order,  the  decision  invalidates  the 
proceedings  intermediate  the  order  and  its  ref  usaL 

4  Same— Stay. 

The  right  of  a  stay  of  proceedings  upon  procuring  an  order  for  removal 
of  an  action  before  trial  is  dependent  upon  the  discretion  of  the  Judge,  to 
whom  application  is  made. 

C  Same. 

If  cause  is  shown  which  the  Judge  in  his  discretion  regards  as  sufficient, 
a  stay  may  be  granted  which  confers  upon  the  defendant  a  right  which 
should  not  be  disregarded  until  the  hearing  and  determination  of  the  ap- 
plication, unless  under  very  exceptional  and  extraordinary  circumstances. 

6.  Same. 

The  authority  to  determine  the  propriety  of  setting  aside  such  stay  is 
conferred  upon  the  Judge  to  whom  the  application  was  originally  made. 

7.  Same — Procedure. 

The  right  of  removal  of  criminal  actions  before  trial,  and  the  procedure 
to  be  adopted,  are  provided  for  and  regulated  by  the  Code  of  Criminal 
Procedure. 

8.  Same. 

A  Judge  of  co-ordinate  Jurisdiction  is  not  authorized  to  vacate  or  inter- 
fere with  such  order  made  by  another  Judge. 

9.  Same. 

If  application  is  made  to  the  Judge  who  granted  the  order,  he  may,  it 
seems,  nave  authority  to  vacate  or  modify  it. 
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10.  Sama 

Where  the  appellant  is  presumptively  entitled  to  the  ordinary  relief 
which  follows  the  reversal  of  an  order,  the  party  obtaining  such  order 
should  not  be  permitted  to  retain  any  benefit  derived  from  it  to  the  disad- 
vantage of  the  appellant. 

11.  Indictment — Counta 

The  trial  court  has  the  right,  especially  upon  the  consent  of  the  defend- 
ant, to  retain  the  first  counts  in  an  indictment  for  the  purpose  of  explaining 
the  reference  contained  in  the  last  count. 

12.  Criminal  law — Extortion. 

Fear,  such  as  will  constitute  extortion,  may  be  induced  by  a  threat  to  do 
an  unlawful  injury  to  the  person  or  property  of  the  individual  threatened 

13.  Evidence — Memorandum. 

An  original  entry  or  a  memorandum  made  by  a  witness  at  the  time  of  a 
transaction  is  admissable  in  evidence,  as  ancillary  to  his  testimony,  opiy 
when  without  its  aid  he  is  unable  to  recollect  distinctly  the  fact  to  which 
it  relates.  Where  he  has  a  distinct  recollection  of  the  essential  facts  to 
which  the  entry  relates,  so  that  primary  common  law  proof  may  be  fur 
nished,  the  necessity  for  secondary  evidence  does  not  arise,  and  it  is  in- 
competent. 

14.  Same. 

8uch  memorandum,  if  admissible,  can  be  received  only  as  evidence  of 
the  facts  stated  therein,  and  not  as  to  the  conclusions  it  contains.  It 
cannot  be  admitted  to  prove  the  conclusions  of  the  witness,  his  purpose  or 
the  object  of  another  person. 

Appeal  from  a  judgment  and  order  of  the  appellate  division  of 
the  supreme  court  in  the  first  department,  affirming  a  judgment 
rendered  in  the  Oyer  and  Terminer  in  and  for  the  city  and  county 
of  New  York,  convicting  defendant  of  the  crime  of  extortion; 
also  from  an  order  of  the  appellate  division  which  reversed  an 
order  of  the  special  term,  shortening  the  time  for  hearing  the  de- 
fendant's application  for  a  change  of  the  place  of  trial  in  this 
action,  and  which  denied  such  application  and  vacated  the  stay  of 
proceedings  granted,  to  enable  the  defendant  to  have  such  appli- 
cation heard  and  determined. 

Edward  C.  James,  Abram  L  Elkus  and  Edward  E.  McCall,  for 
appellant 

Austen  G.  Fox  and  Diiniel  G.  Rollins,  for  the  Peopla 
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MARTIN,  J.— The  appellant  for  indicted  for  bribery,  and  also 
for  the  crime  of  extortion.  The  indictment  contained  five  counts. 
The  first  four  were  for  bribery,  and  the  last  for  extortion.  lie 
was  arraigned  upon  this  indictment,  and  pleaded  not  guilty. 
Afterwards  he  was  brought  to  trial  thereon  at  an  oyer  and  ter- 
miner held  in  and  for  the  city  and  county  of  New  York  for  the 
crime  of  extortion  only.  The  trial  commenced  April  15,  1895, 
and  continued  until  May  11,  1895,  when  the  jury,  being  unable 
to  agree,  was  discharged.  The  court  then  set  the  case  down  for  a 
second  trial,  to  commence  on  the  20th  of  the  latter  month.  On 
May  18th  the  appellant  served  upon  the  district  attorney  notice  of 
an  application  to  remove  the  action  before  trial,  to  be  heard  at  a 
special  term  held  in  and  for  the  city  and  county  of  New  York  on 
the  8d  day  of  June,  1895.  The  motion  was  upon  the  ground 
that  the  appellant  could  not  obtain  a  fair  and  impartial  trial  in  the 
city  and  county  of  New  York.  It  was  based  upon  the  affidavit  of 
the  defendant,  and  voluminous  papers  attached  to  and  forming  a 
part  of  such  affidavit,  which  tended  to  show  the  existence  of  a 
general  prejudice  against  the  defendant,  and  that  he  could  not  ob- 
tain a  fair  and  impartial  trial  in  the  city  and  county  of  New  York. 
There  is  nothing  in  the  motion  papers  or  record  to  indicate  that 
the  motion  was  not  made  in  good  faith,  or  that  the  defendant  was 
guilty  of  any  laches  in  making  such  application.  Indeed,  consid- 
ering the  volume  of  papers  and  their  contents,  it  is  evident  that 
the  defendant  proceeded  with  diligence  and  in  good  faith.  The 
defendant  also  obtained  from  a  judge  of  the  supreme  court  an 
order,  staying  the  proceedings  upon  the  indictment  until  the  hear- 
ing and  determination  of  his  application.  At  7  o'clock  on  the 
morning  of  May  20th,  the  district  attorney  served  upon  the  de- 
fendant's attorney  an  order  made  by  Mr.  Justice  Andrews,  requir- 
ing the  defendant  to  show  cause  at  a  special  term  to  be  held  by 
Mr.  Justice  Ingraham,  at  10  o'clock  a.  m.  of  the  same  day,  why 
the  time  for  hearing  the  defendant's  application  should  not  be 
changed  from  June  3d  to  May  20th,  and  the  motion  be  then  and 
there  forthwith  made.  This  order  was  based  upon  an  affidavit  of 
the  district  attorney,  which,  without  denying  any  of  the  facts  set 
forth  in  the  affidavit  of  the  defendant  and  the  accompanying 
papers,  stated  what  proceedings  had  already  been  had   in  the 
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action;  that  he  believed  a  postponement  of  the  trial  would  preja- 
dice  the  public  interest ;  and  that  he  would  be  ready  to  proceed 
with  the  argument  of  the  motion  to  remove  the  action  before  trial 
on  the  20th  of  May,  at  11  o'clock  a.  m.  At  the  time  mentioned 
in  the  show-cause  order,  the  defendant  appeared  specially  for  that 
purpose,  and  filed  objections  to  the  hearing  of  tlie  motion,  which, 
among  others,  were  that  the  proceeding  for  the  change  of  the  place 
of  trial  was  a  special  proceeding  under  the  statute,  and  that  the 
supreme  court  had  no  power  or  jurisdiction  over  it,  except  such  as 
is  given  by  statute;  that  the  order  made  by  Mr.  Justice  Andrews 
was  null  and  void;  that  he  had  no  power  or  jurisdiction  to  make 
it;  that  the  defendant  desired  to  serve  other  papers  to  be  used  on 
the  application  to  change  the  place  of  trial,  that  were  not,  and 
could  not  have  been,  previously  prepared ;  that  his  counsel  could 
not  be  present,  as  he  was  engaged  in  tlie  argument  of  cases  in  the 
court  of  appeals;  and  several  other  grounds-  apparently  sufficient 
to  show  that  the  motion  could  not  be  properly  made  at  tliat  time. 
The  defendant  then  askeJ  to  postpone  the  hearing  of  tluit  motion^ 
owing  to  the  absence  of  his  counsel.  This  the  court  denied.  It 
then  directed  that  the  motion  on  the  order  to  show  cause  should 
proceed.  The  court  immediately  ordered  the  defendant  to  make 
the  motion  to  change  the  place  of  trial  then  and  there.  This  he 
declined  to  do,  insisting  that  he  had  the  statutory  right  to  have  it 
heard  at  the  time  for  which  it  was  noticed,  and  that  for  other  rea- 
sons stated,  which  seemed  to  be  sufficient,  he  was  unable  to  make 
it  at  an  earlier  time.  The  court  tlien,  without  any  application  by 
the  defendant  or  in  any  other  way  having  that  motion  before  it,, 
denied  the  defendant's  motion  to  change  the  place  of  trial.  After 
denying  the  motion,  the  court  also  vacated  thestiiy  of  proceedings 
granted  by  Mr.  Justice  Pratt,  without  any  notice  to  the  defendant 
of  an  application  for  that  purpose.  Upon  the  same  day,  the  de- 
fendant appealed  from  the  order  of  the  special  term  to  the  general 
term  in  the  first  department 

Immediately  after  the  entry  of  the  order  granted  by  the  special 
term,  the  court  of  oyer  and  terminer,  which  had  been  awaiting  the 
result  of  the  people's  motion,  ordered  the  second  trial  of  this  action 
to  proceed.  Thereupon,  before  any  proceedings  were  had  va  the 
action,  the  defendant  called  the  attention  of  the  court  to  the  mo- 
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tion  papers  ami  stay  of  proceedings  which  had  been  iiidoraed 
thereon  and  filed  on  the  preceding  Saturday,  and  objected  to  the 
court's  proceeding  with  the  trial  of  the  action  because  that  appli- 
cation was  pending  and  the  trial  stayed.  A  certified  copy  of  the 
order  of  the  special  term  was  then  procured  and  filed,  and  there- 
upon the  defendant's  objections  were  overruled,  to  which  he  duly 
excepted.  The  defendant's  counsel  then  objected  to  proceeding 
with  the  trial,  upon  the  ground  that  the  order  of  the  special  term 
was  illegal  and  void;  that  the  court  had  no  power  to  grant  it; 
that  the  stay  of  proceedings  was  in  full  force  and  effect;  and  that 
the  court  had  no  jurisdiction  to  proceed  with  the  trial  in  violation 
of  such  stay,  or  to  deprive  the  defendant  of  his  statutory  right  to 
have  his  application  for  a  change  of  the  place  of  trial  heard  and 
determined  as  provided  by  law.  The  court  overruled  these  ob- 
jections, and  the  defendant  excepted.  The  defendant  then  moved 
for  a  postponement  of  the  trial,  because  liis  senior  counsel  was  en- 
gaged in  tiie  court  of  appeals,  and  read  an  affidavit  in  support  oY 
that  motion.  The  facts  stated  in  that  affidavit  were  not  denied  or 
contradicted,  but  the  court  denied  the  motion,  and  an  exception 
was  taken  by  the  defendant  Tlie  following  Friday,  May  24:th^ 
before  any  juror  was  sworn,  the  defendant's  counsel,  having  re- 
turned, objected  to  the  swearing  of  the  jurors  until  the  defendant's 
motion  for  a  change  of  the  place  of  trial  was  regularly  heard  and 
decided,  at  the  time  and  place  for  which  it  had  been  noticed. 
This  objection  was  made  upon  all  the  grounds  stated  in  opposition 
to  the  motion  at  special  term.  The  court  overruled  it,  and  the  de- 
fendant excepted.  After  the  jury  was  selected,  but  before  the 
case  was  opened  or  any  evidence  given,  the  defendant's  counsel 
«ngain  moved  to  discharge  the  jury  and  postpone  the  trial,  on  the 
ground  that  proceeding  with  the  trial  was  in  violation  of  the  stay, 
in  derogation  and  denial  of  the  defendant's  right  to  make  an  ap- 
plication to  change  the  place  of  trial ;  that  the  order  of  the  special 
term  made  May  20ih  was  without  jurisdiction,  and  in  violation  of 
the  defendant's  right,  and  gave  no  authority  to  the  oyer  and  tei^ 
miner  to  violate  such  stay  or  proceed  with  the  trial ;  and  that 
an  appeal  from  such  order  was  pending,  and  no  further  proceed* 
ings  should  be  taken  in  the  action  until  the  hearing  and  determin- 
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ation  of  that  appeal.     The  court  denied  that  motion,  and  the 
defendant  excepted. 

The  appellant's  first  contention  is  that,  upon  the  reversal  of  the 
order  of  the  special  term,  the  appellate  division  should  also  have 
reversed  or  set  aside  the  intermediate  trial  and  proceedings  which 
resulted  in  the  defendants  conviction.  The  appellate  division 
unanimously  reversed  the  order,  not  only  to  the  extent  that  it 
denied  the  defendant's  motion  to  change  the  place  of  trial,  but  also 
so  far  as  it  set  aside  the  stay  of  proceedings.  From  that  order  no 
appeal  has  been  taken  to  this  court,  except  so  far  as  necessary  to 
a  review  of  its  propriety  in  not  setting  aside  the  proceedings  and 
trial,  which  took  place  intermediate  the  time  when  such  order  was 
granted  and  when  it  was  reversed.  The  appellant  had  a  right  to 
apply  for  a  removal  of  the  action  to  another  county  before  trial, 
upon  the  ground  that  a  fair  and  impartial  trial  could  not  be  had 
in  the  city  and  county  of  New  York.  The  right  to  remove  the 
place  of  trial  from  one  county  to  another,  where  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  county  where  the  indictment  is 
pending,  has  long  existed.  It  existed  at  common  law,  and  was 
subsequently  incorporated  into  the  statutes  of  the  state.  The 
provisions  of  the  Code  of  Criminal  Procedure  upon  the  subject 
have  been  evolved  from  previous  legislation,  and,  so  far  as  they 
extend,  now  contain  the  rule  of  law  governing  such  an  applica- 
tion. As  they  stood  at  the  time  of  the  trial,  so  far  as  material, 
they  were  as  follows :  "  A  criminal  action,  prosecuted  by  indict, 
ment,  may,  at  any  time  before  trial,  on  the  application  of  the 
defendant,  be  removed  from  the  court  in  which  it  is  pending,  as 
provided  in  this  chapter,  in  the  following  cases:  *  *  *  (2) 
From  a  court  of  oyer  and  terminer  or  sessions,  or  a  city  court  to 
the  court  of  oyer  and  terminer  of  another  county,  on  the  ground 
that  a  fair  and  impartial  trial  cannot  be  had  in  the  county  or  city 
where  the  indictment  is  pending."  Section  844  If  a  former 
trial  has  been  had,  the  indictment  may  be  removed  before  a  new 
trial.  Section  845.  **  The  application  for  the  order  of  removal 
must  be  made  to  the  supreme  court  at  a  special  term  in  the  dis- 
trict, upon  notice  of  at  least  ten  days  to  the  district  attorney  of  the 
county  where  the  indictment  is  pending,  with  a  copy  of  the 
affidavits  or  other  p«n]iei-s  on  which  the  application  is  founded." 
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Section  846.  "  To  enable  the  defendant  to  make  the  application, 
a  judge  of  the  supreme  court  may,  in  his  discretion,  upon  good 
cause  shown  by  affidavit,  make  an  order  staying  the  trial  of  the 
indictment,  until  the  application  can  be  made  and  decided."  Sec- 
tion 847.  That  the  right  thus  given  is  a  substantial  one,  and  lias 
always  been  regarded  as  of  great  importance  to  a  defendant,  is 
manifest,  not  only  from  the  time  it  has  existed,  but  also  from  its 
paramount  necessity  to  fairly  protect  his  just  rights  and  interests. 
The  right  of  every  person  accused  of  crime  to  have  a  fair  and  im- 
partial trial,  before  an  unbiased  court  and  an  unprejudiced  jury, 
is  a  fundamental  principle  of  criminal  jurisprudence.  For  the 
protection  of  persons  accused  of  crime,  the  law,  as  a  safeguard 
against  local  prejudice,  has  benignly  provided  this  remedy. 
Under  the  statute,  the  defendant  has  an  absolute  right  to  apply  to 
the  supreme  court  for  a  removal  of  the  action  before  trial,  upon 

'  the  ground  relied  upon.  Of  this  he  has  been  deprived.  Having 
thus  been  deprived  of  a  substantial  right,  and  the  district  attorney 
having  proceeded  with  the  trial  of  the  indictment,  which  resulted 
i  I  the  defendant  s  conviction,  in  defiance  of  such  right,  we  are  un- 
able to  perceive  any  proper  ground  upon  which  the  action  of  the 
appellate  division  can  be  sustained  so  far  as  it  failed  to  set  aside 
the  proceedings  and  trial,  and  thiis  accord  to  the  defendant  the 
b  inefit  of  this  statutory  remedy.  The  learned  district  attorney, 
when  he  insisted  upon  proceeding  with  the  trial  in  total  disregard 
of  this  right,  did  so  at  his  peril,  although  he  first  obtained  an  im- 
proper and  irregular  order,  in  form,  setting  aside  the  defendant's 
application  and  stay.  When  that  order  was  reversed,  the  logical 
result  of  the  decision  was  to  invalidate  the  proceedings  intermedi- 
ate the  order  and  its  reversal.  That  such  a  result  would  neces- 
sarily follow  seems  obvious,  and  the  district  attorney  must  have 
understood  that  the  regularity  of  the  trial  was  dependent  upon 
the  validity  of  the  order  of  the  special  term. 

In  this  case  the  right  to  apply  for  a  change  of  the  place  of  trial 

*  was  valueless  without  a  stay.  The  stay  was  as  important  as  the 
right  to  apply  for  a  removal  of  the  action.  The  latter  right  is  ab- 
solute, while  the  former  is  dependent  upon  the  descretion  of  a 
judge.  Still  each  is  so  dependent  upon  the  other  as  to  indicate 
that  the  purpose  of  the  statute  is  that,  subject  to  the  descretion  of 
Vol.  XI-67 
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a  judge,  the  stay  shall  also  be  absolute  It  could  hardly  have  beea 
the  intention  of  the  legislature  to  do  a  useless  thing  by  granting  a 
defendaut  the  right  to  make  an  application  to  remove  an  action 
and  apply  for  a  slay,  and  still  permit  it  to  be  rendered  ineffectual 
in  the  manner  pursued  in  this  case.  Manifestly,  the  purpose  of 
this  statute  is  to  give  a  defendant  the  right  to  make  an  application 
for  a  stay;  and,  if  cause  is  shown  which  the  judge  in  his  descre- 
tion  regards  as  sufficient,  a  stay  may  be  granted  which  confers 
upon  him  a  right  which  should  not  be  disregarded  until  the  hear- 
ing and  determination  of  the  application,  unless  under  very  ex- 
ceptional and  extraordinary  circumstancea  To  prpvent  delay  by 
groundless  motions,  the  legislature  provided  that  such  a  motion 
should  not  delay  the  trial,  unless  a  judge  should  deem  it  proper, 
and  so  order.  The  authority  to  determine  that  question  is  con- 
ferred upon  the  judge  to  whom  the  application  is  made.  "Tlie 
general  rule  is  that  a  party  cannot  appeal  from  one  judge  to 
another  of  co-ordinate  jurisdiction,  by  motion  for  relief,  from  an 
order  or  judgment  against  him,  but  must  seek  his  remedy  by  ap- 
peal to  a  tribunal  having  appellate  jurisdiction  in  the  premises." 
Kamp  V.  Kamp,  59  N.  Y.  212,  215 ;  in  re  Niagara  Falls  &  W.  B. 
Co.,  121  N.  Y.  319,  24  N.  E.  452.  If  this  were  a  proceeding  m  a 
civil  action,  section  772  of  the  Code  of  Civil  Proceedure  might  be 
sufficient  to  authorize  the  court  to  vacate  or  modify  the  order. 
But  it  was  a  proceeding  in  a  criminal  action,  and,  by  virtue  of  the 
provisions  of  section  962  of  the  Code  of  Criminal  Procedure,  is 
regulated  by  tliat  Code,  and  not  by  the  Code  of  Cival  ProceduiT. 
That  section  provides:  *'This  Code  applies  to  criminal  actions, 
and  to  all  other  proceedings  in  criminal  cases  which  are  herein 
provided  for,  from  the  time  when  it  takes  effect-"  The  right  of 
removal  of  criminal  actions  before  trial,  and  the  procedure  to  be 
adopted,  are  provided  for  and  regulated  by  the  Code  of  Criminal 
Procedure.  The  Code  of  Criminal  Procedure  further  declares 
that  "  the  only  mode  of  reviewing  a  judgment  or  order  in  a 
criminal  action,  or  special  proceeding  of  a  criminal  nature,  is  by 
appeal.'*  Section  515.  That  section  is  applicable  to  judgments, 
orders,  and  special  proceedings  which  are  provided  for  tin  heCo<le 
of  Criminal  Procedure.  People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y. 
219,  3S  N.  E.  308.     That  being  the  case,  we  think  it  doubtful  if  one 
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judge  of  co-ordinate  jurisdiction  is  authorized  to  vacate  or  interfere 
with  another  order  made  by  another.  Where  such  an  application  is 
made  before  a  court  presided  over  by  another  justice  than  the  one 
granting  the  order,  it  is  practically  an  appeal  from  one  judge  of 
co-ordinate  jurisdiction  to  another,  and  we  find  no  such  appeal 
provided  for  in  the  system  of  practice  governing  criminal  proceed- 
ings in  this  state.  If,  however,  an  application  had  been  made  to 
the  judge  who  granted  the  order,  perhaps  he  might  have  had 
authority  to  vacate  or  modify  it,  on  tlie  ground  that,  as  the  statute 
conferred  upon  him  the  power  to  grant  it  in  his  discretion,  it  also 
contained  an  implied  authority  to  vacate  or  modify  it  Indeed, 
that  appeal's  to  have  been  the  opinion  of  the  learned  district  attor- 
ney, as  he  subsequently  applied  to  Judge  Pratt  to  vacate  the  stay, 
which  was  denied.  In  this  case  the  judge  who  granted  the  stay 
provided  in  the  order  that  the  people  might  be  heard  upon  the 
question  of  its  propriety.  But,  instead  of  availing  himself  of  that 
provision,  the  district  attorney  instituted  a  proceeding  before 
another  judge,  which  proceeded  with  severe  and  surprising  celer- 
ity, and  resulted  in  a  denial  of  the  defendant's  rights.  The  mani. 
fest  purpose  of  the  statute  was  to  insure  the  defendant  an  oppor- 
tunity of  having  his  application  heard  before  trial,  provided  a 
judge  of  the  supreme  court  should,  in  the  exercise  of  his  discre- 
tion, grant  a  stay.  Byanother  section  of  the  Code  of  Criminal 
Procedure,  a  certificate  of  reasonable  doubt  by  such  a  judge 
operates  as  a  stay  of  proceedings  upon  appeal.  Section  527. 
Can  it  be  that,  where  such  a  certificate  is  granted,  a  special  term 
has  jurisdiction  to  set  it  aside?  If  not,  can  it  be  held  that  it  had 
juriisdiction  to  set  aside  the  discretionary  stay  granted  in  this 
case?  The  purpose  of  the  two  provisions  is  similar.  One  is  to 
provide  for  a  stay  until  an  appeal  can  be  heard  and  decided.  The 
other  is  to  provide  for  a  stay  until  an  application  can  be  made  and 
determined. 

But  it  is  unnecessary  to  further  discuss  the  validity  of  that  order, 
as  the  appellate  division  held  it  to  be  improper,  and  reversed  it. 
As  that  decision  is  not  appealed  from,  it  must  be  regarded  as 
final  on  this  appeal,  and  cannot  be  reviewed  by  this  court,  except 
to  determine  whether  upon  its  reversal  the  conrt  should  have 
granted  the  relief  contended  for  by  the  appellant     The  record 
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fails  to  Jisclose  any  reason  for  the  omission  of  the  appellate  divi- 
sion to  grant  the  defendant  the  relief  to  which  he  was  apparei>tly 
entitled,  but  the  opinion  shows  that  it  was  not  because  of  the  in- 
sufficiency of  the  papers  upon  which  the  application  was  ma<ie. 
That  court,  in  effect,  said  that  the  papers  were  such  as  to  call  for 
serious  and  careful  consideration ;  that  many  of  them  were  un- 
doubtedly of  great  force,  and  might  well  have  led  the  defendant 
to  believe  that  it  was  doubtful  whether  an  impartial  jury  could  be 
procured  to  try  this  case  within  the  county  of  New  York ;  and 
that  they  were  such  as  called  upon  the  court  to  whom  they  were 
presented  to  carefully  weigh  and  consider  them,  if  it  did  not  call 
upon  the  people  to  answer  or  explain  them.  It  then  said :  '*  It  is 
apparent  from  the  papers  that  no  such  consideration  was  had." 
After  having,  in  effect,  held  that  the  application  o.  the  defendant 
was  proper,  that  the  defendant  was  not  guilty  of  laches,  that  it 
was  made  in  good  faith,  and  upon  papers  which  required  the  de- 
liberate consideration  of  the  court,  and  that  the  defendant  was 
deprived  of  such  a  consideration,  for  which  the  order  should  be 
reversed,  it  then  held  that  the  defendant  had  no  reason  to  com- 
plain because  the  case  was  tried  before  an  impartial  jury.  How 
that  fact  was  ascertained  it  is  impossible  to  determine.  There  is 
nothing  in  the  record  from  which  such  an  inference  can  be  prop- 
erly drawn.  It  may  well  be  that,  so  far  as  could  be  discerned 
from  the  record,  the  jury  might  have  seemed  to  be  an  impartial 
one,  and  yet  the  defendant  have  fallen  far  short  of  having  a  fair 
and  impartial  trial. 

That  jurors  are  sometimes  prejudiced,  and  courts  may  be  un- 
consciously biased  to  the  injury  of  one  of  the  parties,  must  be 
admitted.  Prejudice  is  often  an  insuperable  barrier  to  the  fair 
and  impartial  administration  of  the  law.  Its  influence  is  subtle, 
insidious,  and  often  unconsciously  warps  the  judgment  and  blinds 
the  intelligence  of  those  surrounded  by  its  atmosphera  But  its 
presence  can  usually  be  discovered  only  from  the  circumstances 
and  conditions  which  produce  it.  In  discussing  this  question  in 
another  case  it  was  said:  "But  there  cannot  well  be  any  serious 
misapprehension  as  to  the  existence  of  facts  [showing  prejudice 
against  the  defendant],  especially  where  they  are  of  a  public 
nature.     The  principal  question  is  as  to  the  inferences  to  be  drawn 
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from  them.  It  [the  trial]  is  the  very  thing  which  the  law  seeks 
to  avoid,  when  it  is  seen  that  the  party  may,  and  probably  will,  be 
drawn  into  a  trial  by  a  jury  who,  under  an  influence  of  which 
they  may  themselves  be  hardly  conscious, — an  influence  which, 
perhaps,  no  human  sagacity  can  detect, — may  pronounce  a  verdict 
against  him,  and  conclude  his  rights  forever.  Above  all  would  it 
be  dangerous  to  require  that  he  should  risk  his  trial  by  a  panel 
selected  from  a  community  already  sought  to  be  influenced  by  the 
course  of  the  press ;  that  very  panel  being  personally  appealed  to 
by  the  opposite  party's  own  press,  or  one  put  in  motion  by  him  or 
by  some  other  person."  People  v.  Long  Island  R  Co.,  4  Parker, 
Cr.  R  602,  604;  People  v.  Webb,  1  Hill,  179. 

The  papers  in  this  case  disclosed  that  upon  the  first  trial  it  re- 
quired three  weeks  to  obtain  a  jury ;  that  its  deliberations  were 
attended  by  unusual  excitement,  and  even  by  passion ;  that  those 
voting  for  acquittal  were  threatened  with  imprisonment  by  their 
fellows ;  that  it  was  reported  that,  after  their  discharge,  their  in- 
telligence, honesty,  and  motives  were  assailed  in  public  meetings 
and  by  the  clergy ;  and  thfit  the  public  press  joined  in  an  attack 
upon  such  jurors  and  upon  any  prospective  jurora  who  should  so 
vote  upon  a  subsequent  trial.  These  facts  and  many  others  are 
set  forth  in  minute  detail  in  the  papers  upon  which  the  defendant 
made  his  application.  They  are  undenied,  and  hence,  upon  this 
appeal,  must  be  regarded  as  trua  With  the  condition  of  affairs 
set  forth  in  the  moving  papers,  it  was  impossible,  we  think,  for  the 
learned  appellate  division  to  properly  determine  that  the  defend- 
ants second  trial  was  fair  and  impartial.  We  are  unable  to 
discover  any  process  by  which  that  court  could  determine  that 
there  was  not  an  atmosphere  of  prejudice  surrounding  the  court, 
and  pervading  the  jury  box,  which  affected,  if  it  did  not  control, 
the  result.  That  the  papers  upon  which  the  motion  was  made 
were  sufficient  to  require  a  court  to  seriously  consider  that  ques- 
tion, was  the  unanimous  opinion  of  the  appellate  division.  There 
is  nothing'in  the  record  to  show  that  the  same  condition  did  not 
continue  and  exist  at  the  time  of  the  second  trial.  On  the  con- 
trary, if  the  record  discloses  anything  upon  the  subject,  it  serves 
to  corroborate  the  statements  contained  in  the  moving  papers. 
Presumptively,  the  defendant  was  entitled  to  the  ordinary  relief 
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which  would  follow  the  reversal  of  the  order.  As  it  was  invalid, 
the  party  obtaining  it  should  not  be  permitted  to  retain  any  benefit 
derived  from  it  to  the  disadvantage  of  the  other  party.  We  caa 
find  in  the  record,  from  which  alone  this  question  must  be  deter- 
mined, nothing  whatever  to  justify  the  learned  court  in  refusing 
to  award  the  defendant  the  benefit  which  naturally  followed  the 
reversal  of  the  order.  We  think  the  court  should  have  set  aside 
the  trial  and  all  proceedings  intermediate  the  granting  of  the  order 
appealed  from  and  its  reversal,  permitted  the  defendant  to  renew 
bis  motion  to  change  the  place  of  trial,  and  stayed  the  proceedings 
upon  the  indictment  until  it  was  heard  and  determined. 

The  appellant  also  contends  that  the  court  erred  in  its  rulings 
upon  the  trial  of  challenges  to  jurors:  First,  in  improperly  reject- 
ing individual  jurors  upon  the  ground  of  a  lack  of  intelligence,  by 
reason  of  their  failure  to  sustain  certain  novel  and  extraordinary 
educational  tests  invented  by  the  prosecution ;  second,  that  jurors 
were  improperly  rejected  for  alleged  bias ;  third,  that  disqualified 
and  biased  jurors  were  accepted  and  participated  in  the  verdict; 
fourth,  that  disqualified  and  biased  juors  were  accepted,  and  the 
defendant  was  required  to  use  his  peremptory  challenges  to  ex- 
clude them  from  the  jury;  and,  fifth,  that  valid  exceptions  to  the 
decisions  of  the  court  were  taken  to  the  admission  or  rejection  of 
testimony  on  the  trial  of  challenges  for  actual  bias  to  jurors  who 
participated  in  the  verdict.  An  examination  of  the  questions  thus 
raised  would  necessarily  involve  the  investigation  of  a  great  num- 
ber of  rulings  made  by  the  trial  court  As  we  have  reached  the 
conclusion  that  the  judgment  should  be  set  aside  and  vacated  up- 
on other  grounds,  we  are  not  required  to  examine  the  yarious 
questions  presented  by  those  rulings,  as  this  court  has  so  recently 
stated  the  principles  and  rules  relating  to  challenges  of  jurors,  and 
how  far  such  questions  are  reviewable  by  it,  that  it  is  unnecessary 
to  examine  the  questions  presented  for  the  purpose  of  establishing 
rules  which  should  control  in  future  cases.  In  passing,  however, 
it  may  be  said  that  the  tests  employed  by  the  district  attorney  for 
the  alleged  purpose  of  determining  the  intelligence  of  jurors  were 
unusual,  if  not  extraordinary.  An  examination  of  the  record  dis 
closes  tliat  the  questions  asked  the  jurors  were  involved,  compli 
cated,  and  couched  in  language  difficult  to  be  understood  by 
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persons  who  were  not  educated  in  the  law.  While  we  deem  it 
-unnecessary  to  determine  the  question  whether  the  tests  thus  em- 
employed  raise  a  question  of  law  for  this  court  to  decide,  or 
whether  the  trial  court,  by  reason  of  such  tests,  illegally  rejected 
jurors  who  should  have  been  permitted  to  act,  yet  we  think  the 
employment  of  extraordinary  educational  teats  in  the  examination 
of  jurors  is  not  to  be  encouraged.  We  deem  it  better  that  the 
ordinary  procedure  in  such  cases  be  followed,  as  a  departure  from 
it  might  lead  to  errors  which  would  invalidate  the  trial. 

The  «nppellant  also  urges  that  the  indictment  in  this  case  was 
insufficient,  and  for  that  reason  the  court  ought  to  have  dismissed 
It,  and  discharge  the  defendant  As  we  have  already  seen,  the  in- 
dictment contained  five  counts,  four  charging  the  defendant  with 
the  crime  of  bribery,  and  the  fifth  with  the  qrime  of  extortion. 
Upon  the  first  trial  the  district  attorney  elected  to  present  the 
•case  to  the  jury  upon  the  fifth  count  of  the  indictment  alone.  On 
the  second  trial,  before  the  ease  was  opened,  the  defendant's  coun- 
«el  moved  to  dismiss  the  indictment,  and  discharge  the  defendant, 
upon  the  ground  that  the  fifth  count  was  insufficient,  because  it 
<iid  not  contain  the  essential  elements  of  the  crime  of  extortion, 
-except  by  reference  to  the  other  counts  in  the  indictment,  which 
were  for  bribery,  and  which  the  district  attorney  had  elected  to 
disregard  in  the  piesentation  of  the  case  to  the  jury  upon  the  for- 
mer trial.  That  motion  was  denied,  upon  the  ground  that  the 
•defendant  had,  in  effect,  consented  to  the  retention  of  the  bribery 
counts  for  the  purpose  of  reference,  that  the  objection  was  too 
late,  and  that  there  were  no  deficiencies  in  the  fifth  count  of  the 
indictfinent  To  this  ruling  the  defendant  excepted.  While  an 
indictment  must  contain  every  essential  element  of  the  crime 
•charged,  and  the  charge  must  be  made  directly,  and  not  inferen- 
tially,  yet,  under  the  circumstances  of  this  case,  we  are  of  the 
opinion  that  the  court  had  the  right,  especially  upon  the  consent 
of  the  defendant,  to  retain  the  first  four  counts  for  the  purpose  of 
explaining  the  reference  contained  in  the  fifth  count,  and  tliat, 
when  retained  for  that  purpose,  the  indictment  was  sufficient. 
The  facte  in  tliis  case  are  unlike  those  in  the  case  of  People  v. 
Werbin,  27  Hun,  811.  In  that  case  the  indictment  contained 
three  counts,  and,  after  the  jury  bad  retired,  a  nolle  prosequi  was 
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entered  upon  the  first  and  second  counts,  whereapon  the  coansel 
for  the  defendant  moved  for  his  discharge,  apon  the  ground  that 
the  third  count  was  insufficient.  The  motion  was  denied,  and  an 
exception  taken.  The  general  term  held  in  that  case  that  tlie 
effect  of  the  nolle  prosequi  was  to  strike  out  the  first  and  second 
counts,  and  they  became  extinct,  and,  as  the  third  was  insufficient, 
it  was  error  to  deny  the  defendant's  motion.  In  this  case  the  peo- 
ple elected  to  submit  the  case  to  the  jury  upon  the  fifth  count 
alone,  and,  with  the  consent  of  the  defendant,  the  preceding 
counts  were  retained  for  the  purpose  of  references  On  the  subse- 
quent trial  the  court  refused  to  strike  out  the  preceding  counts, 
but  retained  them  to  explain  the  reference  contained  in  the  fifth 
count  We  think  the  court  had  the  power  to  retain  such  portion 
of  the  preceding  counts  as  was  necessary  to  explain  the  reference 
contained  in  the  fifth  count,  and  that  it  properly  denied  the  de- 
fendant's motion.  We  do  not,  however,  pass  upon  the  question 
whether  the  retention  in  the  indictment  of  the  counts  for  bribery 
entitled  the  defendant  to  additional  peremptory  challeni^es  to 
jurors,  as  that  question  was  not  raised. 

The  appellant  further  insists  that  the  court  erred  in  allowing 
the  people  to  prove  facts  relating  to  other  distinct  and  discon- 
nected crimes,  as  circumstances  from  which  the  jury  was  per- 
mitted to  draw  an  inference  that  the  defendant  was  guilty  of  the 
crim'e  charged  in  the  indictment  The  last  count  of  the  indict- 
ment was  for  extortion  from  Francis  W.  Seagrist,  Jr.,  of  the  sum 
of  $50  on  November  21,  1891.  To  maintain  the  action,  it  was- 
necessary  for  the  people  to  prove  that  the  defendant  had  obtained 
the  money  from  Seagrist  with  his  consent,  induced  by  a  wrong- 
ful use  of  force  or  fear,  or  under  color  of  official  right  Feiir, 
such  as  will  constitute  extortion,  may  be  induced  by  a  threat  to 
do  an  unlawful  injury  to  the  person  or  property  of  the  indiviilual 
threatened.  Pen.  Code,  §§  55  i,  553.  On  the  trial  there  was  no 
evidence  that  the  defendant  had  made  any  threat  whatever  to 
Seagrist,  or  that  any  money  was  paid  by  him  to  the  defendant 
at  the  time  or  in  relation  to  the  transaction  allepjed  in  the  indict- 
ment The  evidence  of  Seagrist  was  to  the  effect  that  he  had 
paid  i^oO  to  the  defenJaiit,  or  to  Burns,  but  he  was  unable  ta- 
testiCy  to  which  one  he  paid  it     Thus,  upon  the  evidence  of  Sea- 
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grist,  there  was  no  direct  proof  that  the  defendant  had  either 
made  the  threat,  received  the  money,  or  had  any  connection  what- 
ever with  the  crime  for  which  he  was  indicted  and  tried.  The 
people  sought  to  overcome  this  defect  by  charging  the  defendant 
as  a  principal,  under  the  provisions  of  section  29  of  the  Penal 
Code.  The  prosecution  attempted  to  establish  the  defendant's 
guilt  on  the  theory  that,  although  he  neither  made  the  threat  nor 
received  the  money,  he  nevertheless  aided  or  abetted  Burns  in 
the  commission  of  the  crime,  or  directly  or  indirectly  counseled, 
commanded,  induced,  or  procured  him  to  commit  it.  To  estab- 
lish that  fact,  the  people  were  permitted  to  prove  circumstances 
and  facts  relating  to  other  separate  crimes  or  transactions  with 
Seagrist  and  other  persons,  in  which  it  was  claimed  that  the  de- 
fendant and  Burns  had  taken  part,  previously  and  subsequently 
to  the  offense  for  which  the  defendant  was  tried.  From  this 
proof  the  jury  was  permitted  to  infer  that  Burns  and  the  defend- 
ant acted  jointly  and  with  a  joint  criminal  purpose  in  those 
various  transactions,  and  to  further  infer  therefrom  that  the  de- 
fendant and  Burns  were  criminally  associatsd  in  the  commission 
of  the  crime  charged  in  the  indictment  These  transactions  were : 
(1)  A  transaction  with  Seagrist  in  August,  1888,  in  which  Burns 
threatened  to  stop  his  work,  and  told  him  he  could  not  go  on 
until  he  saw  the  captain,  and  he  paid  the  defendant  $50,  and  was 
not  further  molested ;  (2)  a  similar  transaction  with  Seagrist  in 
May,  1889,  when  he  paid  the  defendant  $100 ;  (8)  a  transaction 
in  February,  1890,  between  Burns  and  one  Chesley,  the  employer, 
of  the  witness  Lincoln,  by  which  the  former  agreed  to  pay 
Burns  three  dollars  a  day  for  each  policeman  detailed  to  suppress 
a  strike  that  was  then  in  progress  by  the  men  in  Ghesley^s  em- 
ploy ;  and  (4)  a  transaction  in  November,  1891,  whereby  Thomas 
Galligan  paid  Burns  $100  after  the  defendant  had  threatened  to 
arrest  his  carts  if  they  continued  to  drop  dirt  on  the  streets.  The 
only  other  evidence  there  was  bearing  upon  this  question  was 
that  of  Seagrist  as  to  a  conversation  between  him  and  the  defend- 
ant some  time  in  or  after  the  year  1891. 

The  case  was  submitted  to  the  jury  upon  the  theory  that  it 
might  consider  those  transactions  for  the  purpose  of  establishing 
"  a  criminal  agency  "  on  the  part  of  the  defendant,  and    thus 
Vol.  XI— 68 
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render  him  a  principal,  under  the  provisions  of  section  29  of  the 
Penal  Code.  The  judge's  charge  was  to  the  effect  thai,  if  th^ 
found  or  inferred  from  the  evidence  as  to  other  transactions  that 
there  was  a  concert  of  action  between  Burns  and  the  defeodani 
in  regard  to  them,  they  might  then  infer  a  like  concert  of  action 
in  respect  to  the  crime  charged  in  the  indictment  Thus,  the 
question  is  presented  whether  a  pei'son  may  be  indicted  and  con- 
victed as  a  principal  for  a  crime  he  did  not  personally  commit, 
by  proving  circumstances  from  which  a  jury  might  infer  that  he 
had  been  associated  wiCh  another  in  other  transactions  or  in  the 
commission  of  other  and  different  crimes,  and  then  permitting  the 
jury  to  infer  from  such  other  inferences  that  he  was  guilty  of  the 
crime  for  which  he  was  tried.  It  is  an  elementary  principle  that 
the  commission  of  one  crime  is  not  admissible  in  evidence  to  es- 
tablish the  guilt  of  a  party  of  another.  But,  if  the  evidence  is 
material  and  relevant  to  the  issue,  it  is  not  inadmissible  simply 
because  it  tends  to  prove  the  defendant  guilty  of  another  crime 
€oleman  v.  People,  55  N.  Y.  81 ;  People  v.  Corbin,  56  id.  363 
People  V.  Shulman,  80  id.  376,  People  v.  Sharp,  107  id. 
427;  14  N.  E.  319;  People  v.  Greenwall,  108  N.  Y.  296;  15 
N.  R  404 ;  People  v.  Shea,  147  N.  Y.  79 ;  41  N.  K  505 ;  Pfeople 
v.  McKane,  143  N.  Y.  455 ;  38  N.  E.  950 ;  People  v.  Murphy, 
135  N.  Y.  450 ;  32  N.  E.  138 ;  Hope  v.  People,  83  N.  Y.  41& 
The  foregoing  authorities  not  only  establish  the  rule  above  stated, 
but  also  practically  determine  what  exceptions  there  are  to  it 

There  is,  we  think,  a  clear  and  important  distinction  between 
allowing  evidence  of  the  commission  of  another  crime  to  show 
motive,  intent,  or  guilty  knowledge,  or  where  the  crime  proved 
is  an  incident  to,  a  part  of,  or  leads  up  to,  the  crime  with  which 
XI  defendant  is  charged,  and  a  case  where  the  crime  proved  is 
entirely  independent  of,  and  disconnected  with,  the  crime  alleged 
in  the  indictment.  We  do  not  think  the  cases  of  People  v.  Mc- 
Kane, or  Hester  V.  Com.,  85  Pa.  St  139,  are  in  confliot 
with  the  principle  stated.  The  Hester  Case  is  unlike  the  case  at 
bar.  There  the  people  proved  by  direct  evidence  a  conspiracy 
which  included  the  oflfense  for  which  the  defendants  were  tried. 
In  the  case  at  bar  the  people  endeavored  to  establish  the  exist- 
ence of  a  criminal  conspiracy  by  proof  of  other  distinct  and  sepa- 
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rate  transactiona  It  is  possible  that  the  prosecution  was  prop- 
erly allowed  to  introduce  evidence  as  to  the  commission  of  other 
similar  offenses  or  of  similar  transrctions  with  Seagrist,  as  evi- 
dence that  the  defendant  and  Bur-ns  were  engaged  in  the  joint 
purpose  of  obtaining  money  from  him  illegally.  But  the  prose- 
cution was  also  permitted  to  prove  by  the  witness  Lincoln,  who 
was  the  superintendent  of  Chesley,  a  contractor,  that  he  had  gen- 
eral charge  of  a  new  building  upon  which  his  employer  was  do- 
ing the  carpenter  work,  and  that  he  had  about  thirty  men  at 
work  for  him  when  a  strike  occurred;  that  a  number  of  years 
prior  to  February,  1890,  he  had  known  a  man  on  the  police  force 
named  McLaugdlin,  who  was  a  detective,  and  had  occasionally 
seen  him  afterwards,  but  he  could  not  say  that  he  had  been  in- 
troduced to  him,  nor  could  he  identify  the  defendant  as  the  man  ; 
and  that,  about  a  week  after  the  strike  began,  he  met  James 
Burns  on  the  sidewalk.  He  was  then  asked  to  give  his  conver- 
sation with  James  Burns  on  that  occasion.  This  was  objected 
to;  the  objection  was»  overruled;  and  the  defendant  excepted. 
Omitting  that  part  of  the  evidence  of  the  witness  which  did  not 
fall  within  the  defendant's  objection,  it  was  practically  as  follows : 
^*I  told  James  Bums  I  had  seen  Michael  Burns,  and  had  some 
conversation  with  him,  and  he  referred  me  to  the  captain.  *  *  * 
I  told  him  that  we  wanted  some  protection  there  for  the  men ; 
that  we  could  get  men  to  go  to  woFk  if  we  could  have  protection. 
He  told  me  to  go  and  see  the  captain.  He  gave  me  to  under 
stand  that  he  could  do  nothing  himself  until  I  had  seen  the  cap- 
tain. I  went  and  saw  the  captain.  First  precinct,  near  the  foot 
of  Beaver  street  I  don't  know  as  it  was  the  captain.  I  knew 
McLaughlin  by  sight.  I  wouldn't  swear  it  was  him  I  saw  there. 
I  wouldn^t  swear  to  that.  I  saw  some  one  there.  I  wouldn't 
swear  that  I  saw  the  captain  thera  It  is  five  years  ago.  I  have 
known  McLaughlin  —  at  least,  the  man  I  supposed  was  Mc- 
Laughlin —  for  the  last  eight  or  ten  years.  I  wouldn't  swear 
that  I  saw  McLaughlin  in  the  station  house  that  day  I  went  there. 
I  know  a  man  that  I  supposed  was  McLaughlin.  I  couldn't 
swear  that  I  saw  him  in  the  station  house  when  I  went  down 
there."  The  witnes.;  was  then  examined  by  the  prosecution  as  to 
the  contents  of  an  affidavit  he  had  previously  made,  to  which  the 
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defendant  objected.      The  court  overruled  the  objection,  and   the 
defendant  excepted.     In  answer  to  the  question  relating  to  tlie 
aflSiavit,  he  testified  practically  as  follows :    "  I  made  a  statement 
that  I  knew  a  Captain  McLaughlin,  but  I  don't  know  as  I  Jo 
know  him.     I  don't  know  whether  it  is  this  Captain  McLaughlin- 
That  statement  was  true  when  I  made  it      Right  away,  after  f 
had   this  conversation   with  James  Burns,  I  went  down    to    tlie 
station  house.     I  asked  for  the  captain      I  went  to  the  sergeant  s 
desk.     He  referred  me  to  the  captain's  room.     I  went  in  ther^ 
I  did   not  see  the  man  inside  there  whom  I  had  supposed    to   be 
Captain  McLaughlin  from  my  previous  acquaintanca     I  was  told 
it  was  the  captain.     1  am  not  pssitive  that  was  the  same   Mc- 
Laughlin with  whom  I  had  been  on  speaking  terms.     I  think  it 
waa     I  think  he  had  no  uniform  on,  the  man  I  saw   there.     I 
don't  think  he  had  any  coat  on."     He  was  then  asked:  "Kow 
tell  us  what  took  place."     This  was  objected  to,  as  incompetent 
and  inadmissible,  upon  the  ground  it  was  not  proved  that  the  de- 
fendant was  there  on  that  occasion,  or  the  man  whom  he  saw  was 
the  defendant.     This  objection  was  overruled,  and  the  defendant 
excepted.     The  witness  answered :  "  I  told  him  what  I  was  there 
for,  and  who  sent  me  there,  and  he  referred  me  back  to  Burns.    I 
told  him  I  was  ovor  there  for  men  for  the  strikers.      I  told  him 
Burns  had  sent  me  there.     I  think  I  told  him,  in  substance,  that 
I  had  a  conversation  with  James  Burns.     I  told  him  we  wanted 
protection  thera     I  will  give  the  exact  words  as  near  as  I  can. 
I  told  him  we  were  having  trouble  at  the  building,  and  wanted 
some  help  there,  and  I  had  seen  Mr.  Burns,  and  he  referred  me 
to  him.     He  said :  *  You  go  back,  and  see  Burna     Whatever 
arrangements  he  makes  is  all  right'     That  is  all  the  conversation 
I  had  with  him.     *     *     *     I  went  back  towards  the  building. 
I  met  James  Burns  between  the  station  house  and  the  building, 
at  the  Morris  building,  on  Beaver  street,  about  halfway.     I  had  a 
conversation  with  him.     I  can  give  the  substance  of  it"     He  was 
then  asked  to  give  the  conversation.     This  was  objected  to,  over- 
ruled, and  an  exception  taken  by  the  defendant      The  witness 
answered:  " I  met  him,  and  I  told  nim  that  I  had  been  down  to 
the  station  house,  and  he  was  to  fix  it     I  think  I  told  him  that 
I  had  seen  the  captain.     *    *    *    He  fixed  it     He  sent  up  six 
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or  seven  men  there.  I  don't  know  just  how  many  at  the  time. 
We  had  no  more  trouble.  I  mean  that  James  Burns  sent  up  six 
or  seven  policemen."  He  then  testified:  "I  met  Mr.  Burns  at 
the  Morris  building.  He  said  he  could  hire  men  there  at  the  rate 
of  three  dollars  a  day,  all  we  wanted.  I  told  him  the  thing  was 
pretty  hard ;  I  would  have  to  see  Mr.  Chesley  first  The  terms 
were  finally  made  at  three  dollars  a  day  for  each  policeman." 
This  evidence  was  called  to  the  attention  of  the  jury  in  the  charge 
of  the  judge,  and  submitted  to  them  as  evidence  which  might  be 
considered  upon  the  question  of  the  defendant's  guilt  of  the  crime 
charged  The  court  also  permitted  the  witness  Galligan  to  testify 
to  a  conversation  which  occurred  in  November,  1891,  between 
himself  and  the  defendant,  and  also  a  transaction  which  occurred 
between  himself  and  Burna  He  testified:  "I  believe  Burns 
Baid  something  about  dirtying  the  streets,  and  that  the  captain 
wanted  to  see  me  at  the  station  house,  and  I  had  better  go  down. 
I  went  down  with  Burns  to  the  station  house,  and,  when  I  went 
in  on  the  floor,  the  captain  was  standing  there,  and  Burns  said  to 
the  captain  :  *  Here  is  the  man  that  is  digging  out  at  the  corner  of 
Fulton  and  Nassau  streeta'  Then  the  captain  said  to  me:  *  Do 
you  think  you  can  come  down  to  this  precinct  and  do  as  you 
please  ? '  I  said :  '  No ;  I  do  not  intend  to  come  down  and  do  as  I 
please.  What  do  you  mean?'  He  said:  *You  eame  down  herei 
und  you  filled  up  Burling  Slip  with  that  old  rubbish  in  your 
building,  and  I  have  had  all  the  merchants  and  everybody  pound- 
ing me  and  running  in  here.  I  will  arrest  every  cart  of  yours  that 
scatters  any  dirt  on  the  street  I  will  lock  them  up.*  Then  we 
had  it  pretty  hot  there,  right  and  left,  on  the  floor.  I  can't  re- 
member the  conversation.  I  went  out,  and  met  Bums  on  the 
street  Then  we  walked  along  to  Fulton  street,  back  again  to  the 
job,  and  Burns  asked  me  what  I  was  going  to  do  about  it  I  said 
I  was  going  to  headquarters,  and  see  if  he  could  interfere  with  me 
in  that  way.  Then  he  said:  *What  are  you  going  to  do  that  for? 
I  can  make  that  all  right,— fix  it  all  right'  I  asked  if  $50  would 
do  it  He  said :  *No,  make  it  $100.'  Then  I  said  I  would  see 
him  next  day.  I  left  Burns  at  Fulton  street,  and  started  to  go  to 
headquarters.  I  met  somebody  on  the  way.  I  can't  remember 
now  who  it  was.     I  had  a  conversation  with  liini  with  reference  to 
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the  conversation  I  had  had  down  town.  Next  day  I  met  Buf  nsL 
Then  I  gave  him  $50.  I  paid  him  two  sums  of  $50.  After  that 
there  were  no  further  complaints."  All  this  evidence  was  taken 
subject  to  the  defendant's  objection  and  exception.  On  the  cross- 
examination,  the  witness  testified:  '*I  do  not  mean  that  Captain 
McLaughlin  made  any  demand  on  me  for  any  money  ;  nothing  of 
the  kind  from  him  ;  no  intimation  of  anything  of  the  kind.  The 
captain  said  merchants  had  been  finding  fault;  that  I  was  not  to 
be  allowed  to  scatter  dirt  upon  the  streets  from  my  carts.  I  know  it 
is  a  rule  or  ordinance  here  that  carts  are  not  permitted  to  drop  dirt 
in  the  streeta  I  guess  the  captain  meant  to  require  me  to  obey 
the  laws  and  ordinances  in  that  respect  I  did  not  see  or  observe 
anything  showing  that  the  captain  had  any  knowledge  of  this  de- 
mand that  Burns  made  upon  me.  Burns  did  not  ask  me  to  pay 
anything  for  Captain  McLaughlin.  He  did  not  mention  his  name 
in  connection  with  it." 

At  the  close  of  the  people's  case,  the  defendant  moved  to  strike 
out  this  testimony.  The  motion  was  denied,  and  the  defendant 
excepted.  This  evidence  was  also  submitted  to  the  jury  as  evi- 
dence bearing  upon  the  question  of  a  conspiracy  or  joint  action 
between  the  defendant  and  Burns,  and  to  show  that,  under  section 
29  of  the  Penal  Code,  the  defendant  was  guilty  of  the  crime 
charged  in  the  indictment,  although  the  money  was  not  paid  to 
him,  but  to  Burns.  The  charge  in  that  respect  was  excepted  to^ 
and  there  were  many  other  exceptions  to  the  admission  of  the  evi- 
dence, and  to  the  language  employed  by  the  judge  in  charging  the 
jury  upon  this  subject,  which  cannot  be  examined  in  detail  within 
the  proper  limits  of  this  opinion.  It  will  be  seen  from  an  examin- 
ation of  the  evidence  set  forth  that  the  people  was  permitted,  not 
only  to  show  Bums  participation  in  these  transactions,  but  also  to 
prove  other  transactions  between  Seagrist  and  the  defendant  per- 
sonally, all  of  which  was  admitted  under  the  defendant's  objections 
and  exceptions. 

The  charge  of  the  learned  trial  judge  seems  to  indicate  that  he 
entertained  the  opinion  that  what  he  denominated  "criminal 
agency  "  could  be  established  in  the  same  way,  and  by  the  same 
species  of  evidence,  as  may  be  employed  in  a  civil  action  to  estab- 
lish  the  relation  of  principal  and  agent  in  favor  of  third  persons. 
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We  think  no  such  rule  exists.  We  find  no  principal  of  criminal 
law  which  recognizes  the  relation  of  principal  and  agent  in  the 
sense  in  which  the  term  is  used  in  reference  to  business  or  com- 
mercial transactiona  It  is  true  that  in  civil  actions  upon  contract 
the  coui-se  of  dealing  between  parties  may  be  proved  to  establish  a 
general  agency,  but  that  principle  has  no  place  in  crimmal  juris- 
prudence. From  such  evidence  in  civil  actions  a  presumption  is 
raised  t)>at  the  relation  shown  to  exist  in  other  transaations  con- 
tinues, or  an  estoppel  is  created  which  prevents  the  principal  from 
denying  the  agency,  and  hence  is  presumptive  or  conclusive  evi- 
dence of  that  fact  No  such  presumption  or  estoppel  arises  in  a 
criminal  case.  There  the  presumption  is  of  innocence,  and  the 
doctrine  of  estoppel  has  no  application.  Manifestly,  this  evidence 
was  not  admitted  to  prove  guilty  knowledge,  intent,  motive,  or 
notice;  nor  did  the  transactions  thus  proved  have  any  relation  to 
or  connection  with  the  transaction  upon  which  the  indictment  was 
based.  T-iiey  were  entirely  distinct  and  separate,  had  with  other 
persons,  at  other  times,  under  diflEerent  circumstances,  and  consti- 
tuted different  crimes.  They  formed  no  link  in  the  cbam  of  cir- 
cumstances or  facts  which  led  up  to  the  transaction  involved,  and 
were  no  part  of  it  We  think  this  evidence  did  not  fall  within 
any  exception  to  the  general  rule,  and  was  therefore  improperiy 
received.  Without  further  discussion  ef  this  question,  we  a-re  of 
the  opinion  that  the  evidence  as  to  other  transactions  in  the  in- 
stances to  which  we  have  specially  referred  was  improper,  and  that 
the  court  erred  in  admiiting  it,  and  charging  the  jury  that  it 
might  take  it  into  consideration  in  determining  the  guilt  or  inno- 
cence  of  the  defendant 

On  the  trial,  after  the  witness  Seagrist  had  testified  as  to  the 
transaction  which  took  place  between  him  and  the  defendant,  and 
stated  that  it  was  upon  Saturday,  November  21,  1891,  and  two 
other  papera  had  been  admitted  in  evidence  to  show  that  that  was 
the  date  of  its  occurrence,  the  court  permitted  the-  people  to  read 
in  evidence  a  memorandum  taken  from  the'cash  book  of  the  wit- 
ness, which  was  as  follows:  "November  21,  1891.  Material. 
Paid  to  McLaughlin  for  protection,  per  Sergeant  Burns,  ordinance 
officer,  $59 ; "  and  thereupon  the  book  was  exhibited  to  the  jury. 
The  witness  .could  tell  neither  from  his  recollection  nor  from  this 
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memorandum  whether  the  $50  referred  to  was  paid  to  the  defend 
ant,  or  whether  it  was  paid  to  Burns.  This  book  was  submitted 
to  the  jury  as  proof  in  the  case,  not  to  establish  time,  but  as  inde- 
pendent evidence  of  the  matters  stated  therein.  An  original  entry 
or  a  memorandum  made  by  a  witness  at  the  time  of  a  transaction 
is  admissible  in  evidence,  as  auxiliary  to  his  testimony,  only 
when  without  its  aid  he  is  unable  to  distinctly  recollect  the  fact  to 
which  it  relates.  The  evidence  is  admitted  only  as  a  matter  of 
necesaity.  Where  the  witness  has  a  distinct  recollection  of  the 
essential  facts  to  which  the  entry  relates,  so  that  primary  com- 
mon-law proof  may  be  furnished,  the  necessity  for  secondary  evi- 
dence does  not  arise,  and  it  is  incompetent  Bank  v.  Madden,  114 
N.  Y.  280,  21  N.  E.  408 ;  Bank  of  Monroe  v.  Culver,  2  Hill,  531; 
Cole  V.  Jessup,  10  N.  Y.  96 ;  Halsey  v.  Sinsebaugh,  15  K  Y.  485; 
Russell  V.  Railroad  Co.,  17  N.  Y.  184;  Guy  v.  Mead,  22  N.  Y. 
462 ;  Squires  v.  Abbott,  61  N.  Y.  530,  535 ;  Howard  v.  Mc- 
Donough,  77  N.  Y.  592;  Peck  v.  Valentine,  94  K  Y.  569. 
Mayor,  etc.,  v.  Second  Ave.  R.  Co.,  102  N.  Y.  572,  580,  7  N.  E 
905;  Brown  v.  Jones,  46  Barb.  400;  Meacham  v.  Pell,  51  Barb. 
65 ;  Kennedy  v.  Railroad  Co.,  67  Barb.  169,  182.  Applying  to 
this  question  the  rule  established  by  the  cases  cited,  it  is  quite  ob- 
vious that  the  court  erred  in  admitting  this  evidence.  It  is  true 
the  witness  was  unable  to  testify  whether  he  paid  the  $50  to  the 
defendant,  or  whether  he  paid  it  to  Burnsw  That  was  the  only 
part  of  the  transaction  that  he  testified  he  was  unable  to  remem- 
ber. The  question  put  to  him  was,  *'  Have  you  no  memory  now, 
even  after  looking  at  that,  as  to  the  precise  person  to  whom  you 
paid  it?"  to  which  he  replied  he  had  not  The  question  was  not 
asked  as  to  his  memory,  after  looking  at  the  memorandum,  as  to 
the  facts  that  were  stated  therein,  or  as  to  the  time  when  the  trans- 
action occurred.  Without  further  proof  that  the  witness  could 
not  recollect  the  matters  stated  in  this  memorandum,  it  was  re- 
ceived as  primary  evidence  or  evidence  in  chief,  under  the  defend- 
ant's objection  and  exception.  The  memorandum  was  as  ambig- 
uous and  uncertain  as  the  evidence  of  the  witness,  so  far  as  it 
related  to  that  portion  of  the  transaction  in  regard  to  which  the 
witness  was  unable  to  testify.  No  person,  by  reading  the  memo- 
randum, can  say  that  it  shows  that  the  money  was  actually  paid 
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to  the  (lefcnclant,  nor  that  it  was  actually  paid  to  Burna  It  .was 
only  as  to  that  fact  that  it  was  at  all  adnfiissible.  There  is  no 
claim  or  pretense  that  as  to  any  other  portion  of  the  transaction 
the  recollection  of  the  witness  was  at  fault.  The  effect,  then,  of 
this  ruling,  was  to  admit  in  evidence  a  memorandum  in  no  way 
establishing  the  fact  as  to  which  the  witness  could  not  recollect, 
but  which  tended  to  prejudice  the  defendant  by  reason  of  a  state- 
ment, not  of  what  transpired  between  the  witness  and  the  defend- 
ant, or  the  witness  and  Burns,  but  the  witness'  purpose  in  paying 
the  money.  The  statement,  "Paid  to  Captain  McLaughlin  for 
protection,"  may  have  been  received  by  the  jury  as  evidence  that 
the  witness  paid  the  money  to  McLaughlin,  and  that  he  paid  it 
for  protection,  although  it  found  no  other  sufficient  proof  of  it 
Such  a  memorandum,  if  admissible,  could  be  received  only  as  evi- 
dence of  the  facts  stated  therein,  and  not  as  to  the  conclusions  it 
contained.  This  memorandum  contains  what  must  have  been  the 
conclusion  of  the  witness  that  the  payment,  if  made  to  Burns,  was 
a  payment  to  McLaughlin  for  his  protection,  or  if  it  was  a  pay- 
ment to  McLaughlin  that  it  was  for  his  protection  by  Burns. 
Had  there  been  no  lapse  in  the  memory  of  the  witness,  he  could 
not  have  been  properly  permitted  to  state  more  than  the  facts. 
He  could  not  have  testified  that  he  paid  the  money  to  Burns  for 
McLaughlin,  or  that  he  paid  money  to  McLaughlin  for  protection 
by  Burns.  He  could  only  have  testified  to  what  was  said  or  done, 
A  memorandum  made  by  a  witness  cannot  be  admitted  to  prove 
the  conclusions  of  the  witness,  his  purpose,  or  the  object  of  another 
person.  It  is  admissible  only  so  far  as  it  states  facts  as  to  which 
the  memory  of  the  witness  has  failed.  Any  other  rule  would  be 
fraught  with  great  danger,  and  could  result  only  in  injustice  and 
evil  consequencea  We  think  this  evidence  was  clearly  inad- 
missible, and  that  the  question  was  fairly  raised  by  the  defend- 
ants objections  and  exceptions. 

There  are  many  other  exceptions  in  this  case  which  present 
»  questions-both  interesting  and  important,  but  it  is  quite  impossible, 
within  the  limits  to  which  this  opinion  should  be  confined,  to  dis- 
cuss them  alL  As  the  attention  of  the  parties  has  already  been 
called  to  them  by  the  arguments  and  briefs  of  oo  nisei  which  have 
been  made  and  submitted  upon  the  appeals  in  this  case,  presum- 
Vol  XI— 69 
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ably  any  errors  presented  by  these  exceptions  will  be   avoided 

upon  a  retrial,  and  no  farther  discussion  of  them  at  this  time  i»  ^ 

deemed  necessary.  ^ 

These  considerations  lead  to  the  conclusion  that  the  order  ap- 
pealed from  should  be  modified  by  providing  that  all  proceedings 
after  the  motion  papers  to  change  the  place  of  trial  and  the  stay 
granted  by  Judge  Pratt  were  served,  be  set  aside,  including  the 
trial  and  judgment,  and  judgment  of  the  appellant  division  affirm- 
ing the  judgment  of  conviction ;  and  that  the  defendant  have  leave 
to  renew  his  application  for  a  change  of  the  place  of  trial  upon  the 
papers  already  served,  and  such  additional  papers  as  he  may  serve 
at  least  ten  days  })efore  the  time  for  the  hearing  of  such  motion; 
and  that  such  motion  may  be  brought  to  a  hearing  before  a  special 
term  held  in  and  for  the  city  and  county  of  New  York  upon  ten 
days'  notice  by  either  party ;  that  the  stay  be  continued  until  the 
hearing  and  determination  of  such  application ;  and,  as  so  modified, 
that  the  order  be  affirmed  ;  and  that  the  judgment  appealed  from 
and  the  judgment  of  conviction   be  reversed,  and  a  new  trial 
granted.     All  concur,  except  that,  as  to  the  admissibility  of  evi- 
dence of  other  transactions,  ANDREWS,  C.  J.,  and  BABTLEIT 
|and  VANN,  JJ.,  express  no  opinion;  and  GRAY,  J.,  dissents, 
except  as  to  the  sufficiency  of  indictment 


December  15,  1896. 

PEOPLE  V.  WILLIAM  YOUNGS. 

1.  Court  of  appeals  —  Power  under  section  528  of  the  Criminal 
C  de. 

The  court  of  appeals,  while  \t  has  the  power  in  a  capital  case  to  review 

the  facts  and  grant  a  new  trial  when  satisfied  that  the  accused  has  not  had 

a  fair  trial,  or  when  it  appears  that  injustice  has  been  done,  must,  how* 

erer,  observe  the  rules  and  principles  which  apply  to  all  tribunals  oxer- 

'^      eising  appellate  jurisdiction. 
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2.  Same 

When  the  issue  of  fact  is  once  determined  by  the  jury  upon  evidence 
which  is  sufficient,  eren  though  it  may  be  capable  of  diverse  and  oppos- 
ing inferences,  the  court  of  appeals  has  no  more  right  than  the  trial  court 
to  substitute  its  own  judgment  in  the  place  of  that  of  the  jury  or  to  usurp 
its  legitimate  functions. 

8.  Supreme  court — Designation. 

The  requirement  of  section  282  of  the  Code  of  Civil  Procedure,  requir- 
ing justices  of  the  appellant  division  to  make  the  appointmenU  before  the 
1st  day  of  December,  1895,  is  directory,  and  the  fact  that  they  did  not 
make  the  designations  until  three  days  afterwards,  does  not  affect  the 
validity  of  the  act. 

4  SarnoL 

The  fact  that  the  appellate  division  had  no  legal  existence*  under  the 
Constitution  until  January  1, 1896,  does  not  exclude  the  power  of  the  jus- 
tices, after  their  appointment  and  before  that  day,  to  assemble  and  desig- 
nate the  terms  of  the  court  and  assign  the  justices  who  were  to  preside 
therein. 

6.  Same. 

But  if  any  irregularity  in  the  designation  arose  from  this  fact,  It  was 
cured  by  the  redeslgnatlon  on  that  day,  when  the  jurisdiction  of  the  court 
became  complete. 

6.  Grand  jury — ^De  facto. 

A  grand  jury  regularly  drawn  from  the  body  of  the  county,  summoned 
and  sworn  as  provided  by  law,  is  at  least  a  de  facto  jury,  and  sufficient 
for  the  protection  of  all  the  defendant's  constitutional  rights,  though  the 
designation  of  the  term  of  the  court  was  not  in  strict  compliance  with  the 
Constitution  or  the  statute. 

7.  EvidenceTT-Insanity — Expeii; 

It  is  not  legal  error  to  permit  a  medical  expert  who  has  made  a  personal 
examination  of  the  patient  for  the  purpose  of  determining  his  mental  con- 
dition, to  give  his  opinion  as  to  that  condition  at  the  time  of  the  examina- 
tion, without  in  the  first  instance  disclosing  the  particular  facts  upon 
which  the  opinion  is  based. 

8.  Same. 

When  it  is  shown  that  a  medical  expert  has  made  the  proper  profes 
slonal  examination  of  the  patient  In  order  to  ascertain  the  existence  of 
some  physical  or  mental  disease,  he  is  then  qualified  to  express  an  opinion 
on  the  subject,  th'^ugh  he  may  not  yet  have  stated  the  scientific  or  external 
8y!T>pt.)ms  on  which  it  is  based. 
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9.  Same — Nonexperts. 

Nonexperts  are  not  allowed  to  express  an  opinion  on  the  subject  of 
•anitj  or  Insanity,  or  as  to  whether  the  parly  was  in  fact  rational  or  ir. 
rational,  but  only  to  state  the  impression  that  the  acts  and  declarations  of 
the  party  concerning  whom  the  inquiry  is  made  produced  upon  their 
minds  at  the  time. 

10.  Sama 

Where  the  testimony,  though  the  questions  were  improper  in  form, 
amounts  to  nothing  more  than  the  impressions  which  the  witnesses  de- 
rived from  the  acts  and  conversations  related,  and  there  is  no  reason  to 
believe  that  it  was  understoodr  by  the  Jury  in  any  other  sense,  error  in  ad- 
mitting it  is  not  ground  for  reversaL 

11.  Same — Objection. 

Objection,  so  made  as  not  fairly  to  indicate  the  ground,  raises  no  ques- 
tion on  appeal. 

12.  Witness — Impeachment 

A  question,  or  an  offer  of  proof  intended  to  be  the  foundation  of  the 
impeachment  of  a  witness,  should  be  clear  and  specific.  If  it  does  nol 
embrace  all  the  elements  of  a  contradictory  or  inconsistent  act  or  state- 
ment made  out  of  court,  it  may  properly  be  excluded. 

13.  Court  of  appeals — ^New  trial. 

The  power  of  the  court  of  appeals  to  grant  a  new  trial  upon  erroneous 
rulings  at  the  trial  is  ample,  even  though  no  exception  has  been  taken; 
but,  in  such  a  case,  it  should  appear  that  some  principle  or  rule  of  law 
has  been  violated  to  the  prejudice  of  the  accused. 

14.  Sama 

The  power  to  grant  a  new  trial  for  legal  error  must  be  exercised  in  con- 
formity with  another  provision  of  the  statute,  which  requires  that  judg 
ment<  upon  an  appeal  must  be  rendered  without  reg^ud  to  technical 
errors  or  defects,  or  exceptions  which  do  net -affect  the' substantial  rights 
of  the  parties. 

Appeal  from  a  judgment  of  conviction  of  murder  in  the  fiist 
degree,  rendered  at  a  term  of*  the  supreme  court  held  in  and  for 
the  county  of  Montgomery. 

Louis  H.  Reynolds,  for  appellant. 

Z.  S.  Westbrook  and  L.  F.  Fisb,  for  the  People. 

O'BRIEN,  J. — The  defendnnt  was  convicted  of  murder  in  the 
first  degree,  and  appeals  to  this  court  for  a  new  trial     There  is 
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no  dispute  whatever  with  respect  to  the  fact  that  on  tlie  14th  day 
of  December,  1895,  at  the  place  eharged  in  the  indictment,  the 
defendant  shot  and  killed  his  wife  with  a  revolver,  having  de- 
liberately fired  two  shots  at  her,  both  of  which  took  efifect,  and 
one  of  them  inflicting  a  mortal  wound  producing  death.  The 
facts  and  circumstances  attending  the  commission  of  the  act  are 
fully  disclosed  by  the  record,  but  it  is  not  necessary  to  repeat 
them  here  at  much  length.  The  defense  was  insanity,  or  at  least 
the  existence,  at  the  time  of  the  commission  of  the  act  by  the  de- 
fendant, of  such  mental  disturbance  or  defect  of  reas(m  as  to  ren- 
der him  irresponsible  for  his  act  Some  proof  was  given  by  tlie 
defendant  tending  to  support  this  defense,  which  was  answered 
by  the  people  by  proof  of  his  acts  and  declarations  before  and 
after  the  shooting,  and  by  the  testimony  of  medical  experts  to  the 
effect  that  the  defendant  was  sane  at  the  time  he  committed  the 
act  charged.  It  cannot  be  and  is  not  seriously  claimed  *by  the 
learned  counsel  for  the  defendant,  that  the  verdict  of  the  jury  m 
finding  that  the  defendant  was  responsible  is  against  the  weight 
of  evidence,  or  that  there  is  any  just  ground  for  complaint  in  that 
respect  It  is  proper  to  say  that,  after  a  careful  examination  of 
all  the  testimony  in  regaid  to  the  mental  condition  of  the  defend- 
ant at  the  time  of  the  homicide,  it  does  not  fairly  permit  any 
other  conclusion  than  that  the  shooting  was  the  willful,  delib- 
erate, and  premeditated  act  of  a  person  who  understood  perfectly 
well  the  nature,  quality,  and  consequences  of  his  act  Indeed 
but  for  the  atrocious  circumstances  attending  and  preceding  the 
act,  and  the  absence  of  all  cause,  provocation,  or  apparent  motive 
for  the  commission  of  the  crime,  the  defendant's  responsibility,  in 
the  legal  sense,  could  scarcely  be  doubted.  It  appears  that  the 
defendant  and  the  deceased  had  been  married  something  over  six 
years,  and  had  two  children.  They  lived  together  until  the 
month  of  October,  1895,  when  the  deceased  left  the  defendant, 
and  entered  the  hospital  for  treatment  of  a  private  disease  which 
she  claimed  had  been  communicated  to  her  by  the  defendant 
This  disease  seriously  affected  her  health,  and  destroyed  the  sight 
of  one  of  her  eyes.  Whatever  may  be  the  truth  as  to  the  respon- 
sibility of  the  defendant  for  his  wife's  condition,  it  is  quite  clear 
that  she  believed  that  he  was  the  author  of  the  wrong,  and  re- 
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fused  to  live  with  him  any  longer,  and  finally  threatened  to  apply 
for  a  divorce.  The  proof  would  seem  to  indicate  that  the  wife 
looked  upon  the  defendant  with  feelings  of  hatred  and  disgust, 
but  that  he  was  anxious  to  have  her  return,  and  resame  her 
marital  relations  with  him.  He  attempted  to  bring  this  result 
about  tlirough  the  intervention  of  friends  and  neighbors  and 
otherwise,  but  failed.  When  he  became  convinced  that  his  wife 
intended  to  separate  from  him,  he  sold  his  household  effects,  with 
the  intention,  apparently,  of  leaving  the  place.  The  deceased  re- 
turned from  the  hospital  about  a  week  before  the  homicide,  and 
with  her  children  went  to. the  house  of  a  neighbor,  where  she  had 
been  invited  by  his  wife  and  grown-up  daughter,  who  evidently 
sympathized  with  her  misfortunea  The  defendant  was,  or  pre- 
tended to  be,  jealous  of  the  relations  that  existed  between  his 
wife  and  this  neighbor,  in  whose  house  she  had,  for  the  time  a( 
least,  taken  up  her  abode ;  and  this  is  the  only  motive  suggested 
for  the  commission  of  the  crime.  Whatever  may  have  been  the 
real  state  of  the  defendant's  feelings  on  this  subject,  there  is  no 
proof  in  the  record  to  indicate  that  he  had  the  slightest  cause  to 
suspect  that  anything  improper  had  taken  place  between  them,  or 
was  likely  to.  The  deceased  wife  seems  to  have  sought  the  shel- 
ter of  this  neighbor's  house,  for  the  time  at  least,  for  heraelf  and 
children,  and  he  and  his  wife  and  daughter  extended  it  to  her  as 
an  act  of  kindness.  On  the  14th  day  of  December,  1895,  the  de- 
fendant went  to  this  house,  armed  with  a  revolver,  entered 
through  the  kitchen  door  without  any  warning  or  invitation,  then 
passed  into  another  room,  where  his  wife  was,  and  there  fired  the 
shot  which  caused  her  deatL  It  appears  that  for  some  days  prior 
to  the  homicide  the  defendant  had  the  revolver  in  his  possession, 
and  practiced  with  it,  and  that  he  made  various  statements  to  dif- 
ferent persons  in  the  neighborhood  with  respect  to  his  wife,  and 
his  intentions  towards  her,  which  the  jury  was  warranted  in  in- 
terpreting as  threats  on  his  part  to  take  her  life. 

Looking  at  the  case  upon  the  merite,  it  is  impossible  to  find 
any  ground  for  the  interference  of  this  court.  The  questions  in 
the  case  were  for  the  jury,  and  the  verdict  is  well  supported  by 
the  evidence.  While  this  court  has  the  power,  in  a  capital  case, 
to  review  the  facts,  and  to  grant  a  new  trial  when  satisfied  that 
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the  accused  has  not  bad  a  fair  trial,  or  when  it  appears  that  in- 
justice has  been  done,  yet  it  must  observe  the  rules  and  princi- 
ples which  apply  to  all  tribunals  exercising  appellate  jurisdiction. 
It  is  the  province  of  the  jury  to  determine  questions  of  fact  de- 
pending upon  conflicting  evidence,  and  to  deckre  by  their  verdict 
what  the  truth  is ;  and  when  the  issue  of  fact  is  once  determined 
upon  evi'-lence  which  is  sufficient,  even  though  it  may  be  capable 
of  diver-e  and  opposing  inferences,  this  court  has  no  more  right 
than  the  trial  court  to  substitute  its  own  judgment  in  the  place 
of  that  of  the  juiy,  or  to  usurp  its  legitimate  functions.  People 
V.  Kerrigan,  U7  N.  Y.  210;  41  N.  E.  494.  There  cannot  be 
any  serious  ground  for  the  claim,  and,  indeed,  it  is  not  claimed 
that  this  is  a  case  which  would  justify  this  court  in  interfering 
with  the  facts  as  determined  by  the  jury. 

We  can  only  consider,  upon  this  appeal,  certain  exceptions 
taken  at  the  trial,  and.  which  have  been  urged  upon  the  argument 
as  grounds  for  the  reveraal  of  the  judgment  The  defendant  was 
indicted  at  a  term  of  the  court  held  on  January  20,  1896,  which 
was  appointed  by  the  justices  of  the  appellate  division  in  the 
t'.iird  department  on  December  8,  1895.  On  January  1,  1896, 
the  same  justices  reconvened  and  made  the  appointments  for 
terms  of  courts  as  before,  thus  ratifying  what  had  been  done  at 
their  first  meeting.  The  justices  were  required  to  make  these 
appointments  by  article  6,  section  2,  of  the  new  constitution,  and 
also  by  section  232  of  the  Code  of  Civil  Procedure.  It  is  true 
that  by  %\\e  provisions  of  the  Code  they  were  required  to  make 
the  appointments  before  the  1st  day  of  December,  1895 ;  but  this, 
we  think,  was  directory,  and  the  fact  that  they  did  not  make  the 
designations  until  three  days  afterwards  does  not,  we  think,  affect 
the  validity  of  the  act  The  constitution  conferred  upon  them 
this  power  in  explicit  language,  and  their  jurisdiction  was  not  af- 
fected by  the  circumstance  that  the  act  was  not  performed  on  the 
precise  day  that  the  legislature  had  designated  for  that  purpose. 
It  is  further  said  that,  as  the  appellate  division  had  no  legal  ex- 
istence under  the  constitution  until  January  1,  1896,  the  designa- 
tion  of  the  terms  of  the  court  on  December  3,  1895,  was  prema- 
ture. It  is  true  that  the  jurisdiction  of  the  appellate, division  as 
a  court  was  not  complete  until  January  1,  1896,  and  exists  from 
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that  day  only.  But  we  tbink  that  this  fact  would  not  exclude 
the  power  of  the  justices  after  their  appointment,  and  before  that 
day,  to  assemble  and  designate  the  terms  of  the  oourt,  and  assign 
the  justices  who  were  to  preside  therein.  -  The  constitution  re- 
quired them  to  perform  this  duty  without  designating  any  time, 
and  the  legislature,  under  the  constitution,  had  directed  the  per- 
formance of  the  act  prior  to  the  1st  of  December.  The  designa- 
tion of  the  particular  day  was,  as  we  liave  already  remarked,  di- 
rectory, and  the  observance  of  the  date  was  not  essential  to  the 
jurisdiction  to  perform  the  act. 

But  if  it  could  be  shown  that  there  was  any  irregularity  in  the 
designation  made  by  the  appellate  division  justices  arising  from 
the  fact  that  they  did  not  constitute  a  court  until  the  1st  day  of 
January,  1896,  still  we  think  that  the  irregularity,  if  any,  was 
cured  by  the  redesignation  on  that  day,  when  the  jurisdiction  of 
the  court  became  complete.  We  think,  therefore,  that  there  is 
no  substantial  ground  upon  which  the  legality  or  regularity  cf 
the  court  where  the  indictment  was  found  can  be  questioned. 
People  V.  Herrmann,  149  N  Y.  190;  43  N.  E.  646.  Bnt,  even 
if  this  were  otherwise,  and  it  could  be  said  that  the  desic^nation 
of  the  terms  of  the  court  was  not  in  strict  compliance  with  the 
constitution  or  the  statute,  the  objection  would  not,  we  think 
avail  the  defendant  The  court  in  which'  the  indictment  was 
found  was  appointed  to  be  held  by  the  body  which  the  constitu- 
tion and  the  statute  had  designated  for  that  purpose.  The  grand 
jury  was  regularly  drawn  from  the  body  of  the  county,  sum- 
moned and  sworn,  as  provided  by  law.  It  was  at  least  a  de  facto 
jury,  selected  and  organized  under  the  forms  of  law,  and  that  was 
sufficient  for  the  protection  of  all  the  defendant's  constitutional 
rights.     People  v.  Petrea,  92  K  Y.  128. 

It  appears  by  the  record  that  certain  medical  experts  were 
called  as  witnesses  by  the  prosecution,  who  testified  that  they  had 
made  a  personal  examination  of  the  defendant  with  reference  to 
his  sanity,  and  were  then  asked  whether,  in  their  opinion,  he  was 
sane  at  the  time  of  such  examination.  These  questions  were  ob- 
jected to  by  the  defense  as  incompetent,  but  the  objection  was 
overruled,  and  there  was  an  exception.  It  is  now  urged  that 
these  experts  should  not  have  been  permitted  to  express  an  opin- 
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Ion  without  first  stating  the  facts  upon  which  such  opiiiion-was 
based.  The  testimony  of  experts  is  an  exception  to  the  general 
yule  which  requires  that  the  witness  must  state  facts  and  not  ex- 
press opinions.  In  such  cases  the  opinion  of  the  witness  may  be 
based  upon  facts  so  exclusively  within  the  domain  of  scientific 
or  professional  knowledge  that  their  significance  or  force  cannot 
be  perceived  by  the  jury,  and  it  is  because  the  facts  are  of  such 
a  cliaracter  that  they  cannot  be  weighed  or  understood  by  the 
jury  that  the  witness  is  permitted  to  give  an  opinion  as  to  what 
they  do  or  do  not  indicate.  In  such  cases  it  is  the  opinion  of  the 
witness  that  is  supposed  to  possess  peculiar  value  for  the  infor- 
mation of  the  jury.  Of  course,  all  the  facts  or  symptoms  upon 
which  the  opinion  is  based  may  be  drawn  out  also  either  upon 
the  direct  or  cross-examinations.  It  is  undoubtedly  the  better 
practice  to  require  the  witness  to  state  the  circumstances  of  his 
examination,  and  the  facts,  symptoms,  or  indications  upon  which 
his  conclusion  is  based,  before  giving  the  opinion  to  the  jury. 
But  we  think  that  it  is  not  legal  error  to  permit  a  medical  expert, 
who  has  made  a  personal  examination  of  a  patient  for  the  pur- 
pose of  determining  his  mental  condition,  to  give  his  opinion  as 
to  that  condition  at  the  time  of  the  examination,  without,  in  the 
first  instance,  disclosing  the  particular  facts  upon  which  the  opin- 
ion is  based.  The  party  calling  the  witness  may  undoubtedly 
prove  the  facts  upon  which  the  opinion  is  based,  and,  as  we  have 
already  observed,  that  is  doubtless  the  safer  practice.  It  may 
also  be  true  that  the  court,  in  the  exercise  of  a  sound  discretion, 
may  require  the  witness  to  state  the  facts  before  expressing  the 
opinion,  and  in  all  cases  the  opposing  party  has  the  right  to  elicit 
the  facts  upon  cross-examination.  But  the  precise  question  here 
is  whether  the  court  committed  an  error  in  permitting  the  witness 
to  give  the  opinion  before  the  facts  upon  which  it  was  founded 
were  all  disclosed,  and  we  think  that,  when  it  is  shown  that  a 
medical  expert  has  made  the  proper  professional  examination  of 
the  patient  in  order  to  ascertain  the  existence  of  some  physical  or 
mental  disease,  he  is  then  qualified  to  express  an  opinion  on  the 
subject,  though  he  may  not  yet  have  stated  the  scientific  facts  or 
external  symptoms  upon  which  it  is  based.  People  v.  Kemmler^ 
Vol.  Xr-70 
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119  N.  Y.  580;  24  N.  E.  9;  People  v.  Taylor,  138  N.  T.  398; 
54  N.  E.  275;  People  v.  Hoch,  150  K  Y.  291 ;  44  N.  K  976. 

Tlie  prosecution  called  several  persons  as  witnesses,  who  were 
not  experts,  and  they  testified  to  various  acts  and  conversations 
with  the  defendant  at  or  about  the  time  of  the  homicide,  and 
they  were  then  asked  whether  those  acts  and  conversations  were 
rntional  or  irrational,  and  the  answer  was  that  they  were  rationaL 
These  answers  were  received  under  objection  and  exception  by 
the  defendants  counsel.  It  is  now  urged  that  these  questioiis 
were  improper ;  that  the  inquiry  should  have  been,  not  whether 
the  defendant  was  absolutely  rational  or  otherwise,  but  as  to  the 
opinion  or  impression  which  the  witness  derived  from  his  acts 
and  converaations  at  the  time  on  this  subject,  or  with  reference 
to  his  mental  condition.  It  is  doubtless  true  that  such  is  the 
form  of  the  question  which  the  courts  have  long  sanctioned  for 
the  examination  of  nonexpert  witnesses.  They  are  not  allowed 
to  express  an  opinion  on  the  subject  of  sanity  or  insanity,  or  as  to 
whether  the  party  was  in  fact  rational  or  irrational,  but  only  to 
state  tlie  impressions  that  the  acts  and  declarations  of  the  party 
concerning  whom  the  inquiry  is  made  produced  upon  their  minds 
at  the  time.  Paine  v.  Aldrich,  133  N.  Y.  544,  30  N.  E.  726 ; 
Clapp  -v.  Fullerton,  34  N.  Y.  190 ;  O'Brien  v.  People,  36  N.  Y. 
276.  But,  while  these  questions  were  improper  in  form,  it  is  quite 
apparent,  when  the  whole  examination  is  read,  that  the  witnesses 
were  all  the  time  stating  nothing  more  than  their  opinions  and  im- 
pressions derived  from  the  acts  and  conversations  stated,  and  such 
must  have  been  the  understanding  of  the  court  and  jury.  There 
was,  no  doubt,  a  technical  error  committed  in  permitting  the  dis- 
trict attorney  to  propound  the  questions  in  that  form,  but  it  is 
equally  clear,  we  think,  that  the  defendant  was  in  no  way  harmed 
or  prejudiced  by  the  ruling.  When  the  testimony  given  by  these 
witnesses  is  carefully  examined,  it  will  be  seen  that  it  amounts  to 
nothing  more  than  the  impressions  which  the  witnesses  derived 
from  the  acts  and  conversrtions  related,  and  there  is  no  reason  to 
believe  that  it  was  understood  by  the  jury  in  any  other  sense. 
Moreover,  it  should  be  observed  that  the  objection  to  the  question 
to  these  witnesses  as  well  as  that  to  the  experts  was  so  general  as 
not  fairly  to  indicate  the  ground  now  urged  against  the  ruling. 
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It  appeared  from  the  testimony  of  the  defendant's  witnesses  that 
for  some  time  prior  to  the  homicide,  and  while  his  wife  was  in  the 
hospital,  and  when  it  became  known  to  him  that  she  intended  to 
separate  from  him,  he  was  seen  to  exhibit  considerable  emotion, 
and  on  some  occasions  to  shed  tears.  It  was  upon  his  acts,  state- 
ments, and  general  appearance  on  such  occasions  that  the  wit- 
nesses called  in  his  behalf  formed  their  opinions  in  regard  to  his 
mental  condition.  Whether  his  condition  at  these  times  was  due 
to  any  mental  disease  or  to  his  intemperate  habits,  was,  of  course, 
A  question  for  the  consideration  of  the  jury.  But  the  principal 
medical  expert  called  by  the  people  was  asked  whether  those  acts 
and  this  conduct  on  the  part  of  the  defendant  did  not  indicate  in- 
sanity. The  witness  stated,  in  substance,  that  crying  in  most,  if 
not  all,  cases  is  no  indication  of  insanity;  that  it  is  more  an  indi- 
cation of  returning  sanity,  as  the  insane  never  cry.  On  cross-ex- 
amination he  was  asked  by  the  defendant's  counsel  whether  he  had 
ever  examined  a  man  named  Jacob  Heiser.  This  question  was 
objected  to  as  incompetent,  and  the  counsel  then  stated  that  the 
purpose  was  to  show  that  the  same  symptoms  existed  in  the  case 
of  Heiser,  and  upon  the  doctor's  certificate  he  was  sent  to  an  in- 
sane asylum;  that  he  cried  a  good  deal,  as  the  defendant  did. 
The  court  sustained  the  objection,  and  excluded  the  answer.  No 
exception  appears  to  have  been  taken  to  this  ruling.  We  cannot 
say  that  the  ruling  was  erroneous  without  injecting  into  the  offer 
some  things  which  it  does  not  contain  as  it  appeai-s  in  the  record. 
We  could,  perhaps,  fairly  assume  that  the  doctor  who  made  the 
certificate  upon  which  Heiser  was  sent  to  the  asylum  was  the  wit- 
ness then  upon  the  stand ;  but  there  was  no  offer  to  show  that  the 
man  had  been  sent  to  the  asylum  upon  the  same  indications  that 
existed  in  the  case  of  the  defendant,  and  upon  those  alona  If 
such  had  been  the  offer,  the  inquiry  was,  perhaps,  admissible  as 
tending  to  affect  the  credibility  of  the  witness  and  the  value  of  his 
opinion  with  the  jury.  Whether  the  witness  had  or  had  not  at 
some  time  examined  another  person,  was,  upon  its  face,  a  collateral 
and  immaterial  inquiry.  There  was  no  error  in  excluding  the 
answer,  unless  it  appeared  from  the  offer  that  it  was  a  proper  basis 
for  impeaching  the  witness  by  proof  of  some  act  or  declaration 
out  of  court  which  was  contradictory  of  or  inconsistent  with  bis 
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testimony  already  given.     Wbat  the  counsel  proposed  to  show 
was  that  Heiser  was  sent  to  the  asylum  upon  the  doctor's  certifi- 
cate, though  he  cried  as  the  defendant  did.     It  was  not  proposed 
to  show  that  this  was  the  ground  upon  which  the  certificate  was 
made,  or  even  that  the  witness  observed  or  knew  of  any  such 
symptom  in  liis  case.     In  order  to  render  the  question  competent 
<'as  a  basis  of  impeachment,  it  should  have  appeared  from  the  offer 
tliat  the  witness  made  a  certificate  or  statement  in  another  case 
contradictory  of  or  inconsistent  with  his  tesUmony  at  the  triaL 
To  say  that  Heiser  cried  at  some  time  or  frequently  was  of  no 
consequence,  since  it  was  not  proposed  to  go  further,  and  show 
that  the  witness  recognized  it  as  a  symptom  of  insanity,  or  that  it 
entered  into  and  infiuenced  his  action  in  making  the  certificates 

Legal  error  cannot  be  predicated  upon  an  offer  to  impeach  a  wit- 
ness when  the  offer  is  expi-essed  in  language  so  vague  and  indefi- 
nite. The  court  may  properly  exclude  such  collateral  matters, 
unless  it  is  made  to  appear  clearly  that  the  evidence  will  tend  to 
impeach  or  discredit  the  witness,  and  it  seems  to  us  that  the  offer 
made  by  the  defendant's  counsel  did  not  meet  this  requirement 
A  question,  or  an  offer  of  proof  intended  to  be  the  foundation  of 
'the  impeachment  of  a  witness,  should  be  clear  and  specifia  If  it 
does  not  embrace  all  the  elements  of  a  contradictory  or  inconsis- 
tent act  or  statement  made  out  of  court,  it  may  properly  be  ex- 
cluded. The  question  and  the  offer,  when  read  together,  did  not 
necessarily  indicate  to  the  court  any  proper  basis  for  an  impeach- 
ment of  the  witness.  But,  even  if  all  this  were  otherwise,  there 
is  no  reason  to  believe  that  the  defendant  was  in  any  degree  prej- 
udiced by  the  ruling.  It  was,  at  most,  a  technical  error  in  exclud- 
ing a  collateral  inquiry  into  the  conduct  of  the  expert  in  granting 
a  certificate  in  another  case,  and  there  is  no  ground  stated  to  justify 
the  belief  that,  had  it  been  puraued,  it  would  have  resulted  in  any- 
thing that  could  have  benefited  the  defendant  upon  the  issues 
in  the  case.  The  power  of  this  court  to  grant  a  new  trial  upon 
erroneous  rulings  at  the  trial  is  simple,  even  if  no  exception  has 
been  taken ;  but  in  such  a  case  it  should  appear  that  some  prin- 
ciple or  rule  of  law  has  been  violated,  to  the  prejudice  of  the 
accused.  If  it  appeared  in  this  case  that  the  accused  had  been  or 
might  have  been  prejudiced  by  an  erroneous  ruling,  we  would  not 
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hesitate  to  grant  a  new  trial,  thought  no  exception  appears  in  the 
record.  But  a  careful  examination  of  the  whole  case  has  satisfied 
us  that  the  ruling,  if  deemed  to  be  erroneous,  was  of  no  conse- 
quence, and  could  have  had  no  effect  upon  the  result  The  power 
to  grant  a  new  trial  for  legal  error  must  be  exercised  in  comform- 
ity  with  another  provision  of  the  statute,  which  requires  that 
judgment  upon  an  appeal  must  be  rendered  without  regard  to 
technical  errors  or  defects,  or  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties.  Code  Cr.  Proa  section  542. 
The  rulings  which  we  have  referred  to,  and  which  are  discussed 
at  length  upon  the  brief  of  the  defendant's  counsel,  fall,  as  we 
think,  within  the  provisions  of  this  section.  On  the  whole  case 
we  are  compelled  to  say  that  the  record  does  not  disclose  any  sub- 
stantial ground  upon  which  this  court  would  be  justified  in  inter- 
fering with  the  judgment,  and  it  must,  therefor,  be  affirmed*  All 
<5oncur ;  BARTLETT,  J.,  in  result    Judgment  affirmed. 


dmxt  it  ^m^t* 

April  7, 189& 

PEOPLE  V.  JOHN  A.  WILLIAMa 

1.  Criminal  law — Indictment — Perjury. 

By  force  of  section  100  of  the  Penal  Code  an  Informatloii  charging  the 
making  of  a  false  affidavit  will  not  be  supported,  unless  it  appears  on  the 
trial  that  something  more  had  been  done  Uian  the  mere  taking  of  the  oath 
by  the  affiant. 

%  Same. 

It  is  sufficient  that  the  indictment  charges  that  the  defendant "  made '' 
the  affidavit 

8.  Same — Perjury. 

The  crime  consists  In  the  making  of  a  false  affidavit  upon  a  material 
matter  in  an  action  or  special  proceeding. 
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4.  Sama 

The  making  must  be  averred,  and  the  fact  of  delivery  must  be  proved 
to  sustain  the  averment. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a  judg- 
ment on  the  verdict  convicting  defendant  of  forgery. 

George  A.  Fisher,  for  appellant 

Frank  L.  Smith,  for  the  People. 

ANDREWS,  C.  J.— Section  100  of  the  Penal  Code,  which  is 
embraced  in  the  chapter  relating  to  the  crimes  of  perjury  and  sub- 
ornation of  perjury,  declares  that  **tlie  making  of  a  deposition  or 
certificate  is  deemed  to  be  complete  within  the  provisions  of  this 
chapter,  from  the  time,  when  it  is  delivered  by  the  defendant  to 
any  other  pei*son  with  intent  that  it  be  uttered  or  published  as 
true."     Section  96,  which  dt-fines  the  crime  of  perjury,  includes 
among  the  acts  constituting  perjury  a  false  affidavit  in  an  action  or 
special  proceeding.     The  indictment  charges  that  the  affidavit 
counted  on  was  **made  and  is  entitled  in  an  action  or  special  pro- 
ceeding."   In  the  absence  of  any  statute  regulating  the  matter 
it  has  been  held  that  the  crime  of  perjury  in  swearing  to  an  affi- 
davit, was  complete  when  the  oath  was  taken  by  the  affiant  in  a 
judicial  proceeding  or  course  of  justice,  although  the  affidavit  was 
never  delivered  or  used,  provided  the  matter  sworn  to  was  false, 
and  known  to  the  affiant  to  be  so,  and  was  material.     Rex  v. 
Ilailey,  1  Car.  &  P.  258;  Rex  v.  Crossley,  7  Term  R  315.     Sec- 
tion  100  of  the  Penal  Code  is  a  statutary  rule  defining  what  shall 
be  sufficient  to  constitute  a  making  of  an  affidavit  so  as  to  bring 
it  within  the  operation  of  the  ninety -sixth  section.     By  force  of 
section  100  an  indictment  charging  the  making  of  a  false  affi- 
davit will  not  be  supported  unless  it  appears  on  the  trial  that 
something  more  had  been  done  than  the  mere  taking  of  the  oath 
by  tiie  affiant     He  must,  in  addition,  have  delivered  the  affidavit 
with  the  intent  stated.     Until  that  has  been  done,  he  has  made 
no  affidavit  within  the  meaning  of  the  statute  of  perjury.     But 
it  is  sufficient,  we  think,  that  the  indictment   charges  that  the 
defendant  "made"  tlie  affidavit     Tiiis  allegation   comprehends 
every  act  which  enlers  into  the  statutory  definition  of  a  making. 
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If  it  turns  out  on  the  trial  that  the  affidavit,  although  sworn  to 
by  the  defendant,  was  not  delivered  by  him,  the  indictment  will 
fail  from  lack  of  proof  to  sustain  the  allegation  of  making.  On 
the  other  hand  if  it  is  shown  that  the  defendant  did  deliver  it 
with  intent  to  utter  it  as  true,  the  allegation  that  he  made  the  affi- 
davit is  supported.  The  crime  consists  in  the  making  of  a  false 
affidavit  upon  a  material  matter  in  an  action  or  special  proceeding. 
The  making  must  be  averred,  and  the  fact  of  delivery  must  be 
proved  to  sustain  the  averment,  because  by  section  100  there  must 
be  a  delivery  with  the  intent  stated  before  there  is  a  complete  mak- 
ing. The  defendant  was  fully  apprised  by  the  indictment  of  the 
charge  made  against  him,  and  of  the  transaction  upon  which  it 
was  founded.  We  think  the  indictment  sufficiently  sets  forth 
the  crime  of  which  the  defendant  was  convicted.  It  charges  both 
the  crime  and  the  act  constituting  the  crima  The  other  questions 
in  the  case  are  fully  considered  in  the  opinion  at  general  term,  and 
we  concur  in  the  conclusions  reached.  The  judgment  should  be 
affirmed.  All  concur,  except  MARTIN,  J.,  not  sitting.  Judg- 
ment affirmed. 


April  14,  1896. 

PEOPLE  V.  CHARLES  PUSTOLKA 

Evidence— Homicide — Photographs. 

Photographs  of  the  premis  s  wliere  the  homicide  took  place  and  of  cer» 
tain  articles  of  clothing,  are  admissible  upon  the  trial  of  an  indictment  for 
a  homicide. 

Appeal  from  a  judgment  convicting  defendant  of  murder. 
Thomas  Garret  Fennell,  for  appellant 
John  D.  Lindsay,  for  the  People, 
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BARTLETT,  J.— This  case  was  submitted  to  us  without 
argument  as  to  the  exceptions  contained  in  the  record,  and  the 
objection  to  the  jurisdiction  of  the  court  on  the  ground  that  Mr. 
Justice  Keogh  was  not  qualified  to  hold  a  term  of  court  in  the 
first  department  was,  under  stipulation  of  counsel,  to  be  disposed 
of  in  accordance  with  our  decision  of  tlie  same  point  raised  in 
People  V.  HeiTmann  (N.  Y.  App.),  8  F.  &  S.  Cr.  R  217,  being 
the  case  argued  immediately  preceding  this.  In  the  latter  case 
we  decided  that  Mr.  Justice  Keogh  was  duly  authorized  to  hold 
the  term  of  court  at  which  this  defendant  was  tried,  convicted, 
and  sentenced,  and  we  therefore  overrule  the  objection  to  the  ju- 
risdiction in  the  case  at  bar,  in  pursuance  of  the  stipulation  of 
counsel. 

We  have  carefully  examined  this  record,  and  reached  the  con- 
clusion that  no  reversible  error  is  presented  by  the  exceptions  or 
otherwise.  The  admission  in  evidence  of  the  photographs  of  the 
premises  where  the  homicide  took  place,  and  of  certain  articles  of 
clothing,  was  proper,  and  not  calculated  to  prejudice  the  defend- 
ant in  any  possible  aspect  of  the  case.  The  unsworn  evidence  of 
defendant's  little  ten  year  old  daughter  was  properly  received, 
and  her  statement  was  clearly  supported  by  other  evidence  in  the 
case,  as  required  by  section  392,  Code  Cr.  Proa 

The  judge*s  charge  was  fair,  clear,  and  impartial,  and  the  ex- 
ceptions do  not  call  for  extended  comment.  We  deem  it  unnec- 
essary to  discuss  in  detail  the  crime  of  which  the  defendant  has 
been  adjudged  guilty.  The  jury  has  found,  upon  practically 
undisputed  evidence,  that  on  the  28th  day  of  August,  1895,  the 
defendant  stabbed  his  wife  to  death,  at  their  nssidence,  in  the 
city  of  New  York,  and  that,  in  so  doing,  he  was  guilty  of  murder 
in  the  first  degree.  The  jury,  with  a  due  regard  for  their  oaths, 
could  not  have  reached  any  other  conclusion.  This  defendant 
has  had  a  fair  trial,  and  we  see  no  reason  to  interfere  with  the 
verdict  of  the  jury.  The  judgment  appealed  from  should  be 
affirmed,  and  the  record  remitted  to  the  supreme  court  to  carry 
out  the  sentenca 

All  concur. 

Judgment  affirmed. 
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AGRICULTURAL  LAW. 

Oleomargarine. 

The  words  "in  violation  of  the  provisions  of  this  arti- 
cle/' contained  in  section  28  of  Agricultural  Law^  are 
not  limited  to  a  legally  punishable  violation,  but  embrace 
any  article  made  contrary  to  the  provisions  of  the  act. 
People  V.  Fox  (Sup.  Ct.),  220. 

APPEAL. 

1.  Appealable  orders. 

An  order  denying  a  motion  for  a  remission  of  the  for- 
feiture of  a  bail  bond,  affects  a  substantial  right  and  is 
appealable.    People  v.  Young  (Sup.  Ct.),  149. 

2.  Burden  of  proof. 

Tlie  burden  of  proof  in  a  criminal  case,  never  shifts, 
and  the  people  are  bound  to  make  out  a  case  against  the 
prisoner  beyond  a  reasonable  doubt.  People  v.  Cassata 
(Sup.  Ct.),  261. 

3.  Charge. 

A  refusal  to  charge  the  request  that,  if  the  court  find 
that  the  plaintiff  and  the  defendant  were  legal  partners 
in  business,  it  would  not  be  a  crime  even  though  there 
was  an  intention  to. steal  upon  the  part  of  the  defendant, 
is  not  error.     People  v.  Hughes  (Sup.  Ct.),  155. 

4.  Conflict  of  evidence. 

The  weight  of  evidence  where  there  is  a  conflict,  the 
.  chai-acter  of  the  witnesses  and  their  credibility,  are  ques- 
tions within  the  province  of  the  jury;  and,  though  the 
prosecution  was  outweighed  in  the  number  of  witnesses, 
this  will  not  justify  interference  of  the  court  witli  the 
verdict  if  reached  after  legal  instructions  which  pre- 
served the  prisoner's  rights.  People  v.  Cassata  (Sup.  Ct.), 
261. 

Vox.  XI— 71  f 
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6.  Criminal  cases. 

A  conviction,  secured  on  the  testimony  of  a  witness^ 
who  claimed  at  the  time  of  the  trial  that  he  was  innocent, 
but  afterwards  plead  guilty  under  an  indictment  for  the 
Biime  orense,  will  be  reversed.  People  v.  Friday  (Sup. 
Ct.),  14. 

6.  The  provision  of  the  statute  that  the  court  may  remit 
the  forfeiture  or  any  part  thereof  uiK>n  such  terms  as  are 
just,  confers  a  discretionaiy  power.  People  v.  Young 
(Sup.  Ct.),  150. 

7.  One  court  will  not  review  the  discretion  of  another 
court,  unless  authorized  by  statute  to  do  so^  or  unless  such 
discretioimry  power  has  been  so  abused  as  to  constitute 
erroi*  in  law.     Id. 

8.  It  is  not  an  abuse  of  such  discretion  for  the  court  to 
refuse  to  remit  so  much  of  the  forfeited  bail  bond,  as  has 
been  extended  for  the  recapture  of  the  prisoner.     Id. 

9.  Exceptions. 

Tlie  court,  in  the  interests  of  justice,  even  where  no 
exception  is  taken,  has  the  right  to  reverse  for  erroi-s  in 
the  conduct  of  the  trial.  People  v.  Hughes  (Sup.  Ct.), 
155. 

10.  But  the  court  will  not  reverse,  even  though  such  errors 
appear,  where  it  is  satisfied  of  the  guilt  of  the  defendant* 
Id. 

11.  Exception. 

An  exception  to  the  entire  charge  does  not  benefit  the 
defendant.     People  v.  Schooley  (Sup.  Ct.),  453. 

12.  Facts. 

It  is  the  province  of  the  jury  to  determine  questions  of 
fact  and  decide  between  conflicting  inferences,  and  the 
duty  of  the  court  of  appeals  to  interfere  arises  only  when 
it  can  see  that  the  verdict  is  clearly  against  the  weight  of 
evidence,  or  appears  to  have  been  influenced  by  passion, 
prejudice,  mistake  or  corruption.  People  v.  Hampton 
(Ct.  App.),  185. 

13.  Harmless  error. 

The  court  will  not,  on  appeal,  reverse  the  judgment 
because  there  were  some  other  facts  stated  in  the  mem- 
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orandum  than  those  sought  to  be  proyed,  and  the  charge 
did  not  explicitly  limit  the  effect  to  be  given  to  it  as  evi- 
dence, where  no  such  question  was  raised  on  the  trial, 
and,  if  raised,  could  liave  been  obviated.  People  v.  Mc- 
Laughlin (Sup.  Ct.),  99. 

14.  If  the  admission  of  the  memorandum  in  evidence  Avas 
erroneous,  the  error  is  cured  by  its  being  stricken  out 
and  the  jury  instructed  to  disregard  it.     Id. 

15.  The  rule  that  an  error  committed  upon  a  trial,  may  be 
ovei'looked  when  the  party  complaining  is  not  injured 
thereby,  is  applicable  only  in  cases  where  the  error  could 
by  no  possibility  have  produced  injury.  People  v.  Alt- 
man  (Ct.  App.),  449. 

16.  Instructions. 

Instructions  which,  read  as  a  whole,  impress  the  jury 
with  the  court's  view  that  the  defence  was  shallow,  sus- 
picious and  unreliable,  are  erroneous.  People  v.  Cassata 
(Sup.  Ct.),  261. 

17.  Reversal. 

A  judgment  upon  conviction,  rendered  by  a  court  of 
special  sessions,  may  be  reversed  by  the  county  court 
upon  appeal,  and  not  otherwise.  People  v.  Hilderbrand 
(Queens  Co.  Ct.),  224. 

18.  T)ie  appeal  must  be  heard  upon  the  original  return, 
and  affidavits  and  other  papers  may  not  be  received  in  sup- 
port of  an  application  for  a  new  trial.    Id. 

19.  The  sentence  will  not  be  modified  because  excessive  and 
severe,  where  it  is  not  presented  as  an  alleged  ground 
of  error  by  the  appeal  affidavit,  and  the  return  does  not 
bring  with  it  the  evidence.     Id. 

20.  Striking  out  evidence. 

The  refusal  of  the  court  to  sti'ike  out  evidence,  compe- 
tent and  proper  wlien  I'eceived,  does  not  call  for  the 
reversal  of  the  judgment;  the  court  lias  the  right  to  let 
it,  when  once  in  the  case,  stand  for  what  it  is  worth, 
though  disproved.     People  v.  Schooley  (Sup.  Ct.),  28. 

21.  Where  the  motion  to  strike  out  relates  to  the  execution 
of  two  papers,  and  it  is  proper  to  refuse   it  as  to  one,  an 
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exception  to  the  denial  of  the  motion  is  not  ayailable  on 
appeal.     Id. 

22.  Tlie  refusal  of  the  court  to  strike  out  the  opinions  of 
exi)erts  does  not  call  for  a  reversal  of  the  judgment, 
where  they  were  competent  and  proper  evidence  when 
received;  in  such  case,  the  court  has  the  right  to  let  the 
evidence  stand  for  what  it  is  worth,  although  disproved. 
People  V.  Schooley  (Sup.  Ct.),  453. 

23.  Technical  errors. 

It  is  the  duty  of  the  appellate  court  to  give  judgment 
"without  regard  to  technical  errors  or  defects  or  lo  ex- 
ceptions which  do  not  aflfect  the  substantial  rights  of  the 
parties.'*    People  v.  Hess  (Sup.  Ct.),  364. 

24.  The  court,  at  every  stage  of  criminal  trials,  and  upon 
appeal,  must  disregard  technical  errors  and  defects.  Peo- 
ple V.  Slattery  (Sup.  Ct.),  378. 

25.  Vei^Jict. 

The  appellate  court  is  not  justified  in  interfering  with 
the  verdict,  where  the  facts  are  reasonably  capable  of 
divei^e  or  opposing  inferences,  unless  the  court  is  satis- 
fied, from  a  review  of  the  testimony,  that  injustice  has 
been  done.     People  v.  Schooley,  (Sup.  Ct.),  28. 

26.  The  appellate  court  is  not  justified  in  interfering  with 
the  verdict  of  the  jurj',  where  the  facts  are  reasonably  cap- 
able of  diverse  or  opposing  inferences,  unless  the  court 
is  satisfied,  from  a  review  of  the  testimony,  that  injustice 
has  probably  been  done.  People  v.  Schooley  (Sup.  Ct.), 
453. 

ASSAULT  AND  BATTERY. 
Proof. 

Upon  an  examination  of  the  evidence  in  this  case  by  the 
court,  it  was  held  that  the  conviction  was  against  the 
weight  of  evidence.     People  v.  Cui'i^n  (Sup.  Ct.),  123. 

BAIL, 
1.  Felony. 

In  cases  of  misdemeanor,  the  right  to  bail  Is  absolute, 
but  in  case  of  felony  the  right  to  bail  is  one  of  discretion, 
to  be  exercised  by  the  judge  of  the  court  having  jurisdic- 
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tion  of  the  case  on  trial.    People  v.  Watson  (Ct.  of  Gen. 
Sess.  N.  Y.  Co.),  207. 

2.  Insanity. 

Admission  to  bail  in  case  of  a  felony  will,  where  the  de- 
fendant pleads  present  insanity  in  addition  to  not  guilty, 
be  refused  until  the  determination  of  the  former  issue. 
Id. 

BASTARDY  PROCEEDING. 

1.  Appeal— Mother. 

Mother  cannot  appeal  from  any  order  or  ad  judication 
made  in  a  bastardy  proceeding  against  the  father.  People 
ex  rel.  Board  Police  Commis'rs,  etc.  v.  Shulman  (Sup.  Ct.) 
353. 

2.  Cross-examination  of  complainant. 

Where  complainant,  in  a  bastardy  proceeding,  testifies, 
upon  her  direct  examination,  that  she  never  had  connec- 
tion with  any  other  person  sare  the  appellant,  prior  or 
subsequent  to  the  date  of  her  connection  with  him,  and 
claims  throughout  that  she  was  a  virtuous  wowan  and  had 
in  fact  been  outraged  by  the  appellant  while  unconscious, 
the  defendant  may  cross-examine  her  for  the  purpose  of 
showing  that  she  had  intercourse  with  other  men.  People 
ex  rel.  Com.  of  Charities  and  Corr.  v.  Schildwachter 
(Sup.  Ct.),  302. 

3.  Overseers. 

One  overseer  of  the  poor  of  a  tow^n  may,  without  consult- 
ing with  the  other  overseer,  if  there  are  two,  institute 
bastardy  proceedings.  People  ex  rel.  Garrett  v.  Ogdeu 
(Sup.  Ct.),  350. 

4.  Proof. 

Where  the  evidence  adduced  by  the  prosecution  justifies 
fully  the  court  below  in  finding  that  conception  resulted 
from  the  intercourse  with  the  defendant  to  which  the  com- 
plainant testified,  and  the  testimony  adduced  by  the  de- 
fendant was  unworthy  of  credit,  judgment  convicting  de- 
fendant of  bastardy  is  supported  by  competent  evidence 
and  is  not  against  the  weight  of  evidence.  People  v.  Trip- 
icersky  (Sup.  Ct.),  219. 
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CONSPIRACY. 

1.  Competition. 

A  trading  corporation  is  entitled  to  all  the  adyaniages  it 
can  secure  under  fair  and  free  competition,  but  its  officers 
and  agents  may  become  criminally  liable  if  they  confed- 
ei*ate  to  secure  a  monopoly  by  threats  and  menaces  di- 
rected against  competitors  in  force  and  coerce  them  to 
i*elinquish  the  rights  to  the  fullest  enjoyment  of  which 
all  are  entitled.     People  v.  Duke  (Ct.  of  Gen.  Sess.),  472. 

2.  Cor|>orate  officers. 

Individuals  cannot  shield  themselves  from  the  conse- 
quences of  wrong  doing  by  pleading  that  their  wrongful 
acts  were  corporate  acts.     Id. 

3.  Public  welfare. 

Where  actual  or  possible  public  injury  does  not  arise 
from  the  business  methods  of  individuals  or  corporations, 
the  natural  law  of  supply  and  demand  may  be  depended 
upon  to  protect  the  public  welfare.     Id. 

4.  Restraint  of  trade. 

In  case  of  conspiracy  in  restraint  of  trade,  the  char- 
acter of  the  trade  is  immateiial  if  unlawful.     Id. 

5.  Sale  of  cigarettes  to  minors. 

Section  90  of  the  Penal  Code  should  not  be  construed  so 
sweepingly  as  to  hold  that  it  takes  the  entire  trade  out  of 
the  prohibition  against  monopolies.     Id. 

CONSTITUTIONAL  LAW. 

1.  Act  of  1895. 

So  much  of  chap.  570  of  1895,  as  gives  to  corporations 
organized  under  section  3  the  right  to  have  race  meet- 
ings and  to  contribute  purses,  prizes  or  premiums  to  be 
contested  for  at  those  races  by  the  owners  of  horses,  is 
constitutional.  People  ex  rel.  Lawrence  v.  Fallon  (Sup. 
Ct.),  279. 

2.  Alienation. 

Chapter  622  of  1894,  amending  section  2,  chapter  385  of 
1870,  is  in  conflict  with  the  federal  and  state  Constitutions 
and  violates  the  treaty  between  the  United  States  and 
Italy.     People  v.  Warren  (Buff.  Superior  Ct.),  434. 
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3.  Police  power. 

Section  364a  of  the  Penal  Code  does  not  deprive  owners 
of  their  property  without  due  process  of  law.  People  v. 
Webster  (Ct.  of  Gen.  Sess.  N.  Y.  Co.),  340. 

4.  Such  section  is  an  exercise  of  the  police  power  to  the 
legislature  to  prevent  frauds  upon  the  public  by  requir- 
ing that  all  silverware  so  marked  sliall  contain  a  fixed 
quantity  of  silver.     Id. 

5.  The  e^racement  of  the  mark  from  such  merchandise  does 
not  destroy  the  property  or  deprive  the  owner  thez^eof 
without  due  process  of  law.     Id. 

6.  Indictment— Statute. 

An  indictment  for  a  statutory  oflfense  charging  the  facts 
constituting  a  crime  in  the  words  of  the  statute,  and  con- 
taining averments  as  to  time,  place,  person  and  other  cir- 
cumstances to  identify  the  particular  transaction,  is  good 
as  a  pleading  and  justivies  putting  defendant  on  trial.     Id. 

7.  Failure  to  allege,  in  an  indictment  under  this  section  of 
the  Penal  Code,  that  the  word  '^Sterling"  indicated  and 
denoted  that  the  said  articles  were  tlien  and  there  ster- 
ling silver,  is  fatal  to  tlie  indictment.     Id. 

S,  Wlien  an  indictment  is  framed  upon  a  statute,  it  must 
state  all  the  circumstiinces  which  constitute  the  definition 
of  the  crime  in  the  statute,  so  as  to  bidng  the  accused  pre- 
cisely witliin  it.     Id. 

9.  Violation. 

Section  17,  chapter  570  of  1895,  is  not  unconstitutional  in 
that  it  does  not  violate  section  9,  article  1,  of  the  Consti- 
tution.   People  ex  rel.  Sturgis  v.  Fallon  (Sup.  Ct.),  273. 

CONTEMPT. 
Mandate. 

The  mandate  or  judgment  in  a  contempt  proceeding, 
where  it  convicts  the  person  charged  of  a  criminal  con- 
tempt and  imposes  punishment  by  fine  and  imprisonment, 
must  specify  the  particular  circumstances  of  the  offense 
as  required  by  section  11  of  the  Code.  People  ex  rel! 
Barnes  v.  Ct.  of  Sessions  Albany  ('o.  (Ct.  of  App.),  4G0. 
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CONTRACT. 
L  State. 

When  a  state  enters  into  a  contract  with  a  private  in- 
dividual, it  relinquishes  its  sovereign  character  by  such 
transaction  and,  as  a  general  rule,  can  claim  no  exemption 
from  the  rules  of  law  applicable  to  the  contracts  of  pri- 
vate parties  under  like  circumstances.  People  v.  Warren 
(Buff.  Superior  Ct.),  433. 

2.  In  such  case,  it  cannot  dictate  the  terms  and  conditions 
of  a  contiact  between  an  individual  and  one  of  its  muni- 
cii>al  cori>orations  wliich  would  be  illegal  if  the  contract 
was  made  diz'ectly  by  itself.     Id. 

COURT  OF  APPEAI5. 

1.  New  trial. 

The  power  of  the  court  of  appeals  to  grant  a  new  trial 
upon  erroneous  rulings  at  the  trial  is  ample,  even  though 
no  exception  has  been  taken;  but,  in  such  a  case,  it  should 
appear  that  some  principle  or  rule  of  law  has  been  vio- 
lated to  tlie  prejudice  of  the  accused.  People  v.  Youngs 
(Ct.  of  App.),  548. 

2.  The  power  to  grant  a  new  trial  for  legal  error  must  be 
exercised  in  conformity  with  another  provision  of  the 
statute,  which  requires  that  judgment  upon  an  appeal 
must  be  rendered  without  regard  to  technical  errors  or 
defects,  or  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties.     Id. 

3.  Power  under  sec.  528  of  Criminal  Code. 

However  great  the  latitude  of  power  conferred  upon 
the  court  of  appeals  by  the  statute,  in  review  of  capital 
cases,  to  order  new  trials,  that  power  is  not  called  into 
exercise  by  the  appearance  of  some  error  in  the  conduct 
of  the  trial  which  no  exception  pointed  out,  unless  the 
substantial  rights  of  the  accused  can  be  seen  to  have 
been  affected  by  it,  and  justice  demands  another  trial. 
People  V.  Hoch  (Ct.  of  App.),  488. 

4.  If  the  accused  has  had  a  fair  trial  upon  his  accusation 
and  the  court  of  appeals  is  satisfied  that  the  conviction  is 
sufficiently  supported  by  competent  evidence,  such  con- 
viction must  stand.     Id. 
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6.  The  court  of  appeals,  while  it  has  the  power  in  a  cap- 
ital case  to  reriew  the  facts  and  grant  a  new  trial  when 
satisfied  that  the  accused  has  not  had  a  fair  trial,  or  where 
it  appears  that  injustice  has  been  done,  must,  however, 
observe  the  rules  and  principles  which  apply  to  all  trib- 
unals exercising  appellate  jurisdiction.  People  v.  Youngs 
(Ct.  of  App.),  546. 

6.  When  the  issue  of  fact  is  once  determined  by  the  jury 
upon  evidence  which  is  sufficient,  even  though  it  may  be 
capable  of  diverse  and  opposing  inferences,  the  court  of 
appeals  has  no  more  right  than  the  trial  court  to  substitute 
its  own  judgment  in  the  place  of  that  of  the  jury  or  to 
usurp  its  legitimate  functions.    Id. 

CRIMINAL  I  AW. 

1.  Adjourament. 

Where  he  has  availed  himself  of  such  opportunity  and 
appears  by  counsel  on  the  adjourned  day  and  secures  fur- 
ther time,  incidentally  to  his  demand  for  a  jury,  he  is  not 
entitled  as  of  right  to  further  delay  on  the  ground  of  his 
counsel's  absence  where  no  excuse  is  offered  therefor. 
People  V.  Hilderbrand  (Queens  Co.  Ct.),  224. 

2.  Where  a  defendant  is  charged  with  a  misdemeanor,  a 
criminal  court,  whether  of  record  or  not  of  record,  may, 
in  the  absence  of  counsel,  proceed  with  the  trial,  particu- 
larly if  no  serious  excuse,  such  as  sudden  illness  rendering 
it  impracticable  to  secure  other  counsel  in  time,  is  pre* 
sented.     Id. 

3.  The  defendant  has  no  just  cause  for  complaint  that  the 
police  justice  denied  his  motion  for  an  adjournment  upon 
the  ground  of  the  absence  of  his  witnesses,  where  no  ex- 
cuse is  given  for  their  absence,  no  pooof  made  or  offered 
that  they  had  been  subpoenaed  or  even  that  they  were 
within  the  jurisdiction  of  the  court  and  could  be  com- 
pelled to  attend  by  subpoena  and  no  proof  made  that  their 
testimony  was  material  to  the  defense.     Id. 

4.  Adulteration  of  milk— Proof. 

Proof  merely  of  possession  by  servant  of  defendant  of 
impure  milk  "for  delivery  down  town,'' is  insufficient  to 
support  recovery  under  chapter  338  of  1893.     People  v. 
Wright  (N.  Y.  Sup.  Ct.),  479. 
Vol.  XI-TO 
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5.  There  must  be  a  sale  or  an  exposure  for  sale  of  some 
milk  in  order  that  the  penalty  may  be  incurred.     Id. 

6.  Tliere  is  no  exposure  for  sale  wliere  the  milk  is  not  upon 
the  wagon  for  siile,  but  for  delivery  to  some  person  or  per- 
sons undisclosed.     Id. 

7.  Nor  is  there  evidence  of  a  sale  merely  because  there 
was  an  intention  of  delivery.     Id. 

8.  Appeal— Harmless  error. 

Error,  if  any,  in  the  refusal  of  the  court  to  rule  that 
under  the  indictment,  the  defendant  can  only  be  placed  on 
trial  for  an  assault  in  the  third  degree,  is  harmless,  where 
the  conviction  was  only  for  assault  in  the  third  degree. 
People  V.  Doyle  (Sup.  Ct.),  322. 

9.  Arrest. 

For  mere  misdemeanors,  after  Iheir  commission,  an 
arrest  can  only  be  made  upon  a  warrant  from  a  magistrate. 
People  V.  Howard,   (Ct.  of  Special  Se^ions  Albany  Co.) 

468. 

10.  Arrest  without  warrant. 

Intoxication  in  a  public  place  is  an  offense  which  per- 
mits an  arrest  witliout  warrant  and  is  a  crime.  People  v. 
Doyle  (Sup.  Ct.),  322. 

11.  Assault— Second  degree. 

To  establish  the  offense  of  assault  in  the  second  degree, 
it  must  be  shown  that  the  weapon  with  which  the  assault 
is  made  is  likely  to  produce  grievous  bodily  harm.  Peo- 
ple V.  McKenzie  (Sup.  Ct.),  289. 

12.  Wliere  the  weapon  used  is  of  such  a  character,  or  is 
used  under  such  circumstances  or  in  sucli  a  manner,  that 
it  may  be  fairly  disputed  whether  it  is  likely  to  produce 
grievous  bodily  harm,  the  question  of  fact  is  for  the  juiy. 
Id. 

13.  In  the  statutorj^  offense,  it  is  not  the  apparent  character 
of  the  weapon  or  thing,  but  the  actual  charaeier,  that  con- 
stitutes the  crime.     Id. 

14.  Under  subdivision  4,  section  218  of  the  Penal  Code,  it  is 
not,  as  matter  of  law,  an  assault  in  the  Second  degree  io 
fire  a  pistol  loaded  with  blank  cartridges  at  a  person 
seventy-five  feet  distant.     Id. 
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15.  Cliange  of  venue. 

A  proceeding  to  change  the  place  of  trial  is  not  a  pro- 
ceeding in  the  criminal  action,  but  is  a  matter  outside  of 
that  action,  brought  to  obtain  relief  which  is  no  necessary- 
part  of  the  criminal  action  itself.  People  t.  McLaughlin 
(Sup.  Ct.),  68. 

16.  Such  proceeding  is  a  special  preceeding  within  the 
definition  of  sections  3333  and  3334  of  the  Code.     Id. 

17.  In  such  case  the  coui't  cannot  acquire  jurisdiction  upon 
any  shorter  notice  of  motion  than  ten  days.     Id. 

18.  After  the  court  has  jurisdiction  it  has  the  power  to 
hear  and  determine  the  subject  matter  in  controversy  be- 
tween the  parties,  and  not  only  to  decide  the  principal 
questions,  but  every  other  incidentiil  question  which 
might  arise  in  the  course  of  the  proceedings.     Id. 

19.  If  it  decides,  erroneously,  its  conclusion,  while  it  may 
be  reversed  by  eiTor,  is  not  void  for  want  of  jurisdiction. 
Id. 

20.  After  jurisdiction  has  been  acquired,  court  has  power 
to  entertain  any  motion  which  may  be  made  in  the  spe- 
cial proceedings,  and  it  is  its  duty  to  decide  any  question 
which  may  be  presented  to  it.     Id. 

21.  Such  motion  may  be  brought  on  either  by  an  order  to 
show  cause  or  by  a  notice  of  motion.     Id. 

22.  Tlie  court  is  not  divested  of  its  jurisdiction  by  proceed- 
ing, in  any  incidental  matter,  in  a  way  not  prescribed  by 
tlie  statute.     Id. 

23.  Its  action  after  acquiring  jurisdiction  in  doing  any- 
thing w^hich  the  law  says  may  be  done  in  the  proceeding 
although  it  may  be  mistaken  and  erroneous,  is  not  void 
but  reversible  only.     Id. 

24.  Under  the  provisions  of  the  Code  of  Criminal  Proce- 
dure, no  right  is  given  to  the  district  attorney  to  move 
to  change  the  place  of  trial  of  a  ci'iminal  action.     Id. 

25.  Though  the  court  has  jurisdiction  to  hear  and  decide 
such  application,  made  upon  the  motion  of  the  defendant, 
it  is  error  to  attempt  to  shorten  the  time  within  which 
the  motion  should  be  made.     Id. 
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26.  Wliere,  three  days  before  the  time  set  for  trial  of  an  in- 
dictment in  the  court  of  Oyer  and  Terminer,  defendant 
prepares  notice  of  motion  for  change  of  place  of  trial, 
fixing  the  seventeenth  day  thereafter  as  the  day  on  which 
it  shall  be  heard,  and  on  this  obtains  an  order  of  the  jus- 
tice of  the  supreme  court  stajdng  the  trial  of  the  indict- 
ment until  the  time  fixed  in  the  motion  for  hearing  and 
serves  these  papers  on  the  district  attorney,  an  order,  re- 
quiring defendant  to  proceed  forthwith  with  his  motion, 
and,  upon  his  refusal  so  to  do,  denying  the  motion  for  a 
change  of  place  of  trial  and  vacating  the  stay,  wliile  not 
void  for  want  of  jurisdiction,  is  erroneous  in  comi)elling 
defendant  to  proceed  to  a  hearing  of  his  motion  at  a  day 
earlier  than  that  fixed  in  his  notice.    Id. 

27.  Counsel. 

If  the  defendant  undertakes  to  secure  professional  as- 
sistiince,  the  responsibility  for  the  presence  of  counsel,  as 
well  as  for  the  consequences  of  his  absence,  rests  ujmn  the 
defendant.    People  v.  Hilderbrand  (Queens  Co.  Cl.),  224. 

28.  Discretion— Withdrawal  of  plea  of  not  guiliy. 
Question  whether  the  defendant  should  be  allowed  to 

withdraw  his  plea  of  not  guilty,  in  order  that  he  may 
make  a  motion  to  set  aside  the  indictmeiu  on  the  gnKiiid 
that  there  were  more  persons  acting  on  the  gi^nd  jurj^ 
than  were  entitled  to  act,  is  in  the  discredon  of  the  court. 
People  V.  Doyle  (Sup.  Ct.),  322. 

29.  Evidence. 

Wliere  the  events  of  a  former  trial  and  conviction  are 
introduced  into  and  made  a  partof  a  hypothetical  question 
intended  to  array  the  facts  for  the  opinion  of  defendant's 
insanity,  it  is  not  incompetent,  when  it  appeal's  that  the 
witness  has  then  examined  him  as  to  his  sanity,  to  elicit 
upon  the  cross-examination  tlie  facts  about  the  earlier 
examination.     People  v.  Hoch  (Cc.  of  Ai>p.),  489. 

30.  A  physician  who  has  attended  the  defendant  at  the 
special  employment  for  the  people,  for  the  purposes  of 
their  pi'osecution,  does  not  occupy  the  relation  toward 
the  prisoner  of  physician  and  patient,  so  as  to  make  the 
latter 's  communication  privileged.     Id. 

31.  Where  the  issue  turns  upon  the  prisoner's  mental  con- 
dition at  the  time  of  the  homicide,— whether  he  was  labor- 
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ing  under  such  defect  of  reason  as  to  render  him  incapable 
of  knowing  the  nature  and  quality  of  the  homicidal  act, 
or  was  incapable  of  knowdng  that  it  was  wrong,— no  com- 
petent evidence,  bearing  upon  his  mental  condition  at  the 
time  of  the  homicide  or  since  should  be  excluded.     Id. 

32.  Excise— Names  of  persons  to  whom  sales  were  made. 

In  an  information  for  unlawfully  selling  intoxicating 
liquors,  it  is  not  necessary  to  specify  the  names  of  the 
persons  to  whom  sales  were  made.  People  v.  Polhamus 
(Sup.  Ct.),  373. 

33.  Extortion. 

To  threaten  a  man  that  he  will  not  be  permitted  to  pui> 
sue  his  lawful  avocation  at  all  unless  he  goes  somewhere 
where  he  is  not  bound  to  go  or  does  something  which  he 
is  not  bound  to  do,  is  a  threat  of  unlawful  injury  to  prop- 
erty.   People  V.  McLaughlin  (Sup.  Ct.),  100. 

34.  If  such  threat  is  made,  and  the  money  is  paid  under  the 
apprehension  that,  if  is  it  not  paid,  the  threat  will  be 
carried  out,  the  offense  is  complete.     Id. 

35.  But  if  there  is  only  a  threat  to  enforce  the  laws  and 
oixiinances,  in  case  the  owner  violates  any  of  them  wliile 
taking  down  his  building,  or  if  his  fear  is  that  the  officer 
will  enforce  such  law^s  and  ordinances,  the  latter  cannot 
be  convicted.     Id. 

36.  Such  enforcement  of  the  laws  and  ordinances  against 
the  owner  cannot  be  an  unlawful  injury  to  his  property, 
though  it  interferes  with  his  work.     Id. 

37.  The  receipt  of  money  by  the  officer  as  a  consideration 
for  not  enforcing  the  la^v  and  ordinances  cannot  justify 
his  conviction  for  extortion.     Id. 

38.  A  threat  by  the  officer  to  do  a  lawful  act  as  captain  of 
the  police  force,  unless  money  is  paid  to  him,  will  not 
constitute  extortion.     Id. 

39.  The  failure  to  perform  a  legal  duty,  in  consideration 
of  the  receipt  of  money,  is  bribery.     Id. 

40.  Wliere  a  wardman  in  the  officer's  precinct,  acting  as  an 
agent,  informs  the  ownier  of  the  building,  who  is  obstruct- 
ing a  sidewalk  and  taking  down  the  building,  that  he 
must  not  proceed  with  the  work  at  all  until  he  has  seen 
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the  captain^  without  any  suggestion  as  to  the  work  being 
unlawful  in  the  absence  of  a  permit  or  as  to  the  pei-fonn- 
ance  of  their  duty  as  policemen  by  himself  and  the  officer 
in  preventing  the  obstruction  of  the  street  or  sidewalk, 
and  the  owner,  after  going  to  the  officer's  office  and  paying 
fifty  dollars,  goes  on  with  the  work  without  molestation 
the  offense  is  clearly  extortion  and  not  bribery.     Id. 

41.  Extortion. 

Fear,  such  as  will  constitute  extortion,  may  be  induced 
by  a  threat  to  do  an  unlawful  injury  to  the  person  or  prop- 
erty of  the  individual  threatened.  People  v.  McLaughlin 
(Ct.  of  App.),  524. 

42.  Indictment. 

An  indictment  without  evidence  or  upon  insufficient 
evidence,  is  invalid.  People  v.  Vaughan  (County  Ct.  Kings 
Co.),  389. 

43.  Where  there  is  no  act,  fact  or  declaration  by  defendant 
which  can  be  said  to  be  criminal,  proven  before  the  grand 
jury,  it  is  the  duty  of  the  court  to  set  aside  the  indict- 
ment.    Idt 

44.  Indictment— Duplicity. 

An  indictment,  which  alleges  the  forging  of  an  indorse- 
ment with  intent  to  defraud  a  certain  person  by  offering 
it  to  him  in  payment  for  goods  purchased,  charges  but  one 
offense  and  contains  only  the  plain  and  concise  statement 
of  the  act  constituting  the  crime,  which  the  statute  re- 
quires.    People  V.  Altman  (Ct.  of  App.),  449. 

45.  Indictment— Less  offense. 

Upon  the  trial  of  an  indictment  for  murder,  defendant 
cannot  be  convicted  of  an  assault.  People  v.  Connors 
(Ct.  of  Sess.  N.  Y.  Co.),  194., 

46.  Indictment— Perjur3\ 

By  force  of  section  100  of  the  Penal  Code  an  information 
charging  the  making  of  a  false  affidavit  will  not  be  sup- 
ported, unless  it  appears  on  the  trial  that  something  more 
had  been  done  than  the  mere  taking  of  the  oath  by  the 
affiant.     People  v.  Williams  (Ct.  of  App.),  557. 

47.  It  is  sufficient  that  the  indictment  charges  that  the  de- 
fendant "made"  the  affidavit.     Id. 


Digitized  by 


Google 


INDEX.  576 

48.  Indictment— Statute. 

The  words  used  in  a  statute  need  not  be  strictly  pur- 
sued in  an  indictment,  but  the  indictment  is  good  if  it 
follows  the  language  of  the  statute  deiining  the  crime. 
;  People  V.  Cleaiy  (Ct.  of  Sess.),  199. 

49.  Information. 

An  information,  which  does  not  designate  any  crime  or 
any  of  the  elements  of  a  particular  crime,  does  not  answer 
requirements  of  section  145  of  Code  of  Criminal  Procedure. 
People  ex  rel.  Laird  v.  Hannan  (Sup.  Ct.),  130. 

50.  An  information  charging,  u  >on  information  and  belief 
tluit,  on  divei's  days  within  the  last  two  years  at  a  certain 
place,  divers  i>ei"sons,  whose  names  are  unknown,  wrong- 
fully and  unlawfully  did  catch  and  take  certain  fisli  in  a 
manner  and  by  means  other  than  angliiig,  to  wit,  with 
nets,  in  violation  of  the  game  laws  of  this  state,  is  insuffi- 
cient to  give  the  justice  jurisdiction  of  the  subject-matter 
of  any  crime,  or  to  authorize  him  to  conduct  any  inves- 
tigation.    Id. 

61.  Subpcena. 

In  such  case,  he  is  wholly  without  authority  to  subpoena 
a  witness  or  to  examine  him  imder  oath,  or  to  compel  him 
to  answer.     Id. 

52.  It  is  not  necessary  to  state  in  the  information  the  pre- 
cise time  at  which  the  crime  was  committed.  People  v. 
Polhamus  (Sup.  Ct.),  372. 

53.  An  information  which  charges  the  sale  of  strong  and 
spirituous  liquors,  wines,  ale  or  beer,  in  quantities  of  less 
than  five  gallons  at  a  time,  to  be  drunk  on  the  premises, 
to  divers  i>ersons,  at  divei's  times  between  April  1,  1895 
and  July  5th,  inclusive,  and  particularly  on  July  3  and  4 
1895,  without  having  a  license  therefor,  is  sufficient.     Id. 

64.  Refusal  to  charge  that,  if  the  policeman  was  using  more 
force  on  a  prisoner  than  was  necessarj'' to  make  the  arresi, 
the  defendant  was  justified  in  stopping  him  from  using 
that  greater  force,  is  proper,  where  the  interference  of 
defendant  was  not  for  the  purpose  of  preventing  the  use 
of  unnecessary  force  but  to  prevent  the  arrest.  People  v. 
Doyle  (Sup.  Ct.),  323. 
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55.  Instruction  that  a  mere  preponderance  of  evidence 
would  suffice  to  convict  and  in  the  very  next  breath  that 
the  jury  could  not  convict  unless  the  defendant's  guilt 
was  established  beyond  a  reasonable  doubt  is  contradictory 
and  confusing.    People  v.  Levalie  (Sup.  Ct.),  288. 

56.  Wliere,  in  defining  the  degrees  of  murder,  the  judge 
read  section  184  of  the  Penal  Code  and,  in  so  doing  inad- 
vertently used  the  word  *'first"  instead  of  "second,"  it 
was  held  that  it  could  not  been  have  of  the  slightest  con- 
sequence, in  view  of  his  clear,  express  and  reiterated 
remarks  in  explaining  the  provisions  of  the  statute  and  in 
laying  down  the  law  by  which  the  deliberations  of  the 
jury  were  to  be  governed.  People  v.  Hoch  (Ct.  of  App.), 
489. 

57.  An  instruction,  which  is  no  injurious  or  censorious 
comment  upon  the  defendant's  refusal  to  testify,  but  is  ex- 
planatory of  his  silence  and  a  statement  of  his  legal  right 
to  remain  silent  as  to  the  charge,  which  the  people  were 
bound  to  establish  to  be  true  beyond  a  reasonable  doubt, 
is  not  prejudicial  to  him,  and,  therefore,  no  ground  for 
reversal  of  conviction.    Id. 

58.  Joinder  of  offenses. 

The  joinder  of  separate  and  distinct  misdemeanors 
which  may  be  followed  by  a  single  sentence,  is  allowable. 
People  V.  Polhamus  (Sup.  Ct.),  372. 

59.  Wliere  the  defendant  has  not  asked  that  the  proof  be 
confined  to  a  single  offense,  he  cannot  claim  that  he  lias 
been  prejudiced  by  the  form  of  the  allegations  in  the  in- 
formation.    Id. 

60.  Judgment 

In  police  courts,  there  is  but  one  mode  of  rendering 
judgment  and  that  is  by  pronouncing  sentence.  And  the 
only  record  of  judgment  is  the  certificate  of  the  sentence 
pronounced.  People  ex  rel.  Forbes  v.  Markell  (Sup.  Ct.), 
146. 

61.  Jurisdiction. 

Where  the  imprisonment  is  under  actual  process,  valid 
on  its  face,  it  will  be  deemed  prima  facie  legal,  and  the 
prisoner  must,  under  habeas  corpas  proceedings,  assume 
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the  burden  of  impeaching  its  validity  by  showing  a  want 
of  jurisdiction  in  the  magistrate  or  court  whence  it 
emanated.     Id. 

€2,  Where  the  police  justice  has  jurisdiction  of  the  person 
and  subject-matter,  the  relator  has  no  basis  for  relief  on 
a  writ  of  habeas  corpus.    Id. 

63.  Jurisdiction  of  a  subject-matter,  having  been  conferred 
upon  a  court  of  record,  must  be  presumed  to  continue 
until  the  contrary  appears  by  the  express  re]>eal  of  the 
statute  conferiing  jurisdiction.  People  v.  Levy  (Ct.  of 
Gen.  Sess.),  356. 

64.  Jurj^— Separation. 

AVherea  juror  was  taken  ill  and  put  in  charge  of  a  sworn 
officer,  to  enable  him  to  consult  a  ph3'sician,  with  the  con- 
sent of  the  defendant's  counsel  and  remains  in  such  charge 
over  a  day,  and  on  the  second  day  takes  his  seat  and  the 
trial  is  proceeded  with,  there  is  no  separation  of  the  jurj" 
constituting  a  misconduct  under  section  465  of  the  Criminal 
Code.     People  v.  Hoch  (Ct.  of  App.),  489. 

65.  Motion  to  set  aside  indictment. 

Section  671  of  the  Criminal  Code  is  sufficient  to  war- 
rant an  application  to  set  aside  the  indictment  upon  the 
giound  that  the  evidence  taken  before  the  grand  jury 
was  sufficient,  even  though  it  will  be  assumed  to  be  true, 
to  warrant  the  finding  of  an  indictment  and  putting  the 
defendant  to  his  trial.  People  v.  Vaughan  (County  Ct. 
Kings  Co.),  388. 

66.  Motive. 

AVliere  the  elements  of  a  crime  are  made  out,  it  is  not 
necessary  to  show  motive.  People  v.  Cassata  (Sup.  Ct.), 
261. 

67.  But,  in  determining  the  truth  of  different  versions 
connected  withxin  alleged  crime,  motive  has  an  imporuint 
bearing  and  should  always  be  considered.     Id. 

CS.  Xew  trial. 

Ujwn  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  it  must  appear  by  affidavit  (1.) 
That,  upon  another  trial,  the  defendant  can  produce  evi- 
dence such  as,  if  before  received  would  probably  have 
changed  the  veixlict ;  (2.)  that  such  evidence  has  been 
Vol.  XI— 73 
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discovered  since  the  trial;  (3.)  that  it  is  not  cumulatire; 
(4.)  tliat  failure  to  pro<luce  it  upon  the  trial  was  not  owing 
to  want  of  diligence.     People  v.  Sliea  (Sup.  Ct.),  307. 

69.  Upon  the  question  whether  ihe  proposed  evidence  would, 
if  given  on  the  ti'ial,  have  changed  the  venlict.  the  court 
is  i-equired  necessiirily  to  ccmsider  the  pro  liable  ei/ect  of 
the  proi>osed  evidence,  and  tht*  deLerniination  thereof 
necessarily  involves  an  in'qiiirv  into  the  diameter  of  the 
proffered  pixxif ,  and  the  esiiniate  the  jury  imxy  and  pn>p- 
erly  would  make  of  the  chanicter  of  the  projxised  %vit- 
ness  offei'ing  such  tesiimeny.     Id. 

70.  Tlie  coui't  Ciinnot,  upon  such  determination,  adopt  the 
humane  ride  of  giving  the  prisoner  the  bene -it  of  any 
reasoiuible  doubt,  which  should  contnd  a  jury  in  render- 
ing a  verdict  in  a  criminal  action.     Id. 

71.  Tlie  question  for  the  court  is  not  whether,  upon  all  the 
evidence,  there  is  a  lingering  doubt  of  the  guilt  of  the 
prisoner,  but  it  is  confined  to  the  single  inquiry  as  to  its 
probable  effect  on  the  verdict  of  a  jury.     Id. 

72.  The  affidavit,  in  this  case,  was  held  not  to  show  that  oa 
another  trial  the  defendants  could  pixxluce  evidence  such 
as,  if  received  before,  would  probably  liave  clianged  the 
verdict.     Id. 

73.  Cumulative  evidence  means  additional  evidence  to  sup- 
port the  same  point,  and  which  is  of  the  same  character 
with  evidence  already  produced.     Id. 

74.  Testimony,  offered  for  the  purpose  of  con  ti'adic  ting  the 
testimony  of  a  witness  on  the  trial,  is  cumulative  and  not 
cause  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence.     Id. 

75.  Offei'ing  forged  book  in  evidence. 

Upon  the  trial  of  an  indictment  for  introducing  a  forged 
and  false  book  of  accounts  in  evidence,  it  is  essential  that 
the  acts  charged  against  defendant  to  be  criminal  must 
have  been  committed  in  a  proceeding  authorized  by  law» 
People  V.  Levy  (Ct.  of  Gen.  Sess.  N.  Y.  Co.),  356. 

76.  Other  crimes. 

Proof  may  not  be  given  of  the  guilt  of  the  defendant  of 
other  crimes  for  the  purpose  of  raising  the  presumption 
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that  he  committed  the  crime  for  which  he  is  being  tried. 
But  it  is  not  true  that  proof  may-  never  be  given  of  the 
commission  of  other  crimes  than  that  charged  in  the  in- 
dictment upon  which  the  trial  is  being  had.  Such  proof 
may  be  given  as  bearing  upon  the  motive  and  intent  and 
u?x)n  the  question  of  agency.  People  v.  McLanglilin 
(Sup.  Cu),  98. 

77.  Evidence  which  tends  to  show  that  the  police  captain 
and  ward  man  occupied  the  same  official  relations  to  each 
other  during  the  years  1888,  1889,  1890  and  1891,  prior  to 
the  alleged  commission  of  the  crime  charged,  and  that 
they  were  engaged  in  the  same  genei'al  scheme  of  extor- 
tion,  the  ward  man  acting  under  the  advice,  commands 
and  procurement  of  the  officer,  apparently  in  pui*suance 
of  such  genei'al  scheme,  and  that  the  officer,  in  convei^sa- 
tions  had  with  him,  practically  conceded  such  agency  in 
such  prior  transactions,  is  competent,  ih  connection  with 
the  conversation  so  testified  to,  as  tending  to  establish  the 
agency  of  the  ward  man  for  the  officer  in  the  commission 
of  the  crime  for  which  the  latter  is  being  tried.    Id. 

78.  Principles. 

A  person  charged  in  an  indictment  with  the  commission 
of  a  felony  may  be  convicted  upon  proof  that,  though  ab- 
sent when  the  crime  was  committed,  he  advised  and  pro- 
cured its  commission.     Id. 

79.  Remarks  of  counsel. 

Wliere  the  counsel  for  the  prosecution  has,  in  his  clos- 
ing address  to  the  jury,  improperly  commented  upon  the 
failure  of  defendant  to  testify  in  his  own  behalf,  and  sub- 
sequently says  that  he  w^as  i>erfectly  willing  that  they 
should  be  stricken  out,''  and  the  court  not  only  so  ruled, 
but,  before  submitting  the  case  to  the  jury,  charged  them 
that  it  was  of  "no  legal  consequence,"  that  '* the  defendant 
did  not  testify  in  his  own  defense,"  it  was  held  to  fully 
avert  any  prejudice  to  the  accused  from  the  improper  al- 
lusion to  the  defendant's  silence.  People  v.  Hoch  (Ct.  of 
App.),  489. 

80.  Removal  of  case. 

Defendant  has  a  right  to  apply  for  a  removal  of  the  ac- 
tion to  another  county  before  trial,  upon  the  ground  that 
a  fair  and   impartial  trial  cannot  be  had  in  the  county 
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where  the  indictment  was  found.    People  v.  McLauglilia 

(Ct.  of  App.),  523. 

81.  A  district  attorney,  wlio  insists  upon  proceedins^  with 
the  trial  in  total  disrei^^ard  of  the  right  of  defendant  to 
secure  a  removal  of  the  action  before  trial,  does  so  at  his 
]>eril,  tliough  he  first  obtains  an  imprt»per  and  irregular 
order,  in  form,  setting  aside  the  defendant\s  applic^ition 
and  stay.    Id. 

82.  Upon  the  i-eversal  of  such  irregular  order,  the  decision 
inviilidates  the  proceedings  intermediate  the  order  and 
its  refusal.     Id. 

83.  The  right  of  removal  of  criminal  acii<ms  before  ti'ial, 
and  the  piocedui*e  to  be  adopted,  are  provided  for  and 
regulated  by  the  Code  of  Criminal  Procedure.     Id. 

84.  A  judge  of  oo-ordinate  jurisdiction  is  not  autliorized 
to  vacate  or  interfere  with  stich  order  made  by  another 
judge.     Id. 

85.  If  application  is  made  to  the  judge  wlio  glinted  the 
order,  he  may,  it  seems,  have  autlioiity  to  vacate  or  mod- 
ify it.    Id. 

86.  Where  the  appellant  is  presumptively  entitled  to  the 
ordinary  relief  which  follows  the  revei'sal  of  an  order, 
the  party  obtiiining  such  an  order  should  not  be  permitted 
to  retain  any  benelit  derived  from  it  to  the  disadvantage 
of  the  appellant.     Id. 

87.  Resubmission. 

Wliere  the  district  attonrey  strenuously  contends  that 
the  defendant  is  guilty  of  the  charge  against  him  and  claim 
to  have  evidence  in  his  possession  sufficient  to  warrant 
the  belief  that  the  defendant  will  be  convicted,  and  the 
defendant  is  not  free  from  laches,  the  dismissal  of  the  in- 
dictment should  be  without  prejudice  to  a  resubmission 
of  the  same  to  a  grand  jury  which  is  in  session.  People  v. 
Vaughan  (County  Ct.  Kings  Co.),  389. 

88.  Sentence. 

Upon  a  conviction  in  a  court  of  special  sessions,  the 
term  of  imi)risonment  must  be  definitely  fixed  and  de- 
clared by  the  judgment.  People  ex  rel.  Johnson  v.  Web- 
ster (Sup.  Ct.),  59. 
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89.  The  sentence  adjudged  that  defendant  be  imprisoned  for 
a  period  not  exceeding  180  days,  is  effectual  to  continue 
the  defendant  in  custody  for  any  length  of  time.     Id. 

90.  Section  221  of  the  Penal  Code  gives  the  court  power  to 
sentence  for  a  term  of  five  yeai^,  and  to  impose  imprison- 
ment for  nonpayment  of  a  fine  in  addition  to  the  absolute 
imprisonment.  People  ex  rel.  Gately  v.  Sage  (Westches- 
ter Co.  Ct.),  333. 

91.  Defendant  cannot  be  confined  at  hard  labor  in  a  state 
prison  as  an  alternative  to  the  payment  of  a  fine.     Id. 

92.  Special  sessions— Resentence. 

The  court  of  special  sessions  ceases  to  exist  for  the  pur- 
poses of  a  case  when  the  judgment  is  pronounced  and  the 
certificate  of  conviction  is  made;  and  it  cannot  be  reor- 
ganized to  take  further  proceedings  in  the  matter  of  such 
prosecution.  People  ex  rel.  Johnson  v.  Webster  (Sup, 
Ct.),  69. 

93.  In  such  case^  relator  is  entitled  to  his  discharge  from 
custody.    Id. 

94.  Stay. 

Court  of  Oyer  and  Terminer  has  jurisdiction  to  proceed 
with  a  criminal  action,  where  an  order  of  a  justice  ofthe 
supreme  court  staying  the  trial  is  vacated  by  the  special 
term  of  the  supreme  court,  though  the  order  of  vacation  is 
erroneous.     People  v.  McLiiughlin  (Sup.  Ct.),  97. 

95.  The  right  of  a  stay  of  proceedings  upon  procuring  an 
order  for  removal  of  an  action  before  trial  is  dependent 
upon  the  discretion  of  the  judge  to  whom  application  is 
made.     People  v.  McLaughlin  (Ct.  of  App.),  523. 

96.  If  cause  is  shown  which  the  judge  in  his  discretion  re- 
gards as  sufficient,  a  stay  may  be  granted  which  confers 
upon  the  defendant  a  right  which  should  not  be  disregarded 
until  the  hearing  and  determination  of  the  application, 
imless  under  veiy  exceptional  and  extraordinaiy  circum- 
stances.    Id. 

97.  The  authority  to  determine  the  propriety  of  set  ling 
aside  sucli  stay  is  conferred  upon  the  judge  to  whom  the 
application  was  oiiginally  made.     Id. 
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98.  Trial. 

A  criminal  case  cannot  be  partly  tried  before  one  mag"- 
istrute  and  partly  before  another.  People  v.  McPherson 
(Sup.  Ct.),  6. 

DISORDERLY  PFRSON. 

1.  Arrest  without  wari^ant. 

Section  177  of  the  Code  of  Criminal  Procedure,  which 
allows  a  peace  officer  to  arrest  a  pei^on  for  a  crime  com- 
mitted or  attempted  in  his  presence,  does  not  apply  to  a  dis- 
orderly pei*son.  People  v.  Fuei-st  (Ct.  of  Sess.  Queens 
Co.),  413. 

2.  Failure  to  supix)rt  wife. 

A  husband  is  not  bound  to  maintain  a  wife  who  has  been 
guilty  of  adultery  and  is  living  apart  from  him.  People 
V.  Brady  (Ct.  of  Sess.  Albany  Co.),  417. 

ELECTION. 
Residence— Prison. 

A  person  cannot,  nnder  the  guise  of,  or  if  even  without, 
a  commitment,  go  to  the  Tombs  as  a  prisoner  with  a  right 
to  be  there  only  as  a  prisoner,  and  gain  a  residence  there 
for  voting  pui'poses.    People  v.  Cady  (Ct,  of  App.),  10. 

EVIDENCE. 

1.  Accomplice— Corroboration. 

It  is  not  necessary  that  the  corroborative  evidence  of 
itself  should  be  sufficient  to  show  the  commission  of  the 
crime  or  to  connect  the  defendant  with  it.  It  is  sufficient 
if  it  tends  to  connect  the  defendant  with  the  commission 
of  the  crime.    People  v.  Mayliew  (Ct.  of  App.),  513. 

2.  Tlie  corroborative  evidence  need  not  be  wholly  incon- 
sistent with  the  theory  of  the  defendant's  innocence.  If 
the  trial  judge  is  satisfied  that  there  is  testimony  tending 
to  connect  the  defendant  with  the  commission  of  the  crime, 
as  the  statute  requires,  he  is  bound  to  submit  the  case  to 
the  jury,  who  are  the  sole  judges  whether  the  evidence 
relied  upon  to  corroboi'ate  the  accomplice  is  sufficient. 
Id. 

3.  Though  the  conviction  of  the  defendant  would  not  have 
been  possible  in  the  absence  of  the  testimony  of  an  ao- 
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complice,  evidence  offered  on  behalf  of  the  defendant  to 
the  efiect  that  cerUiin  disreputable  companions  of  the 
accomplice  were,  on  the  night  of  the  niurdei*,  spending 
numey  freely  in  cei*tiun  Siiloons,  and  then  next  day  at 
a  hotel,  is  inadmissible.     Id. 

4.  Documentary. 

Upon  the  issue  as  to  the  age  of  the  complainant  in  a 
prosecution  for  abductit>n,  a  record  by  a  former  teacher, 
in  her  own  handwriting,  of  the  attendance  ofcomplainant, 
and  other  pupils,  being  an  original  memorandum  kept  by 
her  its  requii-ed  by  law,  is  competent  evidence,  if,  on  look- 
ing at  it,  she  is  unable  to  remember  the  fact  of  the  age  of 
complainant.     People  v.  Brow  (Sup.  Ct.),  443.     * 

5.  Dying  declarations. 

Declarations,  made  in  apprehension  of  death,  by  a  si(»k 
or  wounded  peiNon,  in  respect  to  the  cause  of  his  condi- 
tion, are  admissible  in  trials  for  murder  and  manslaughter 
when  the  cause  of  the  declarent's  death  is  a  fact  in  issue. 
People  V.  Kraft  (Sup.  Ct.)  39. 

6.  "VNHiether  the  declarations  were  made  in  apprehension 
of  death  and  after  the  declarent  had  lost  all  hope  of  ra- 
coveiy,  is  to  be  determined  by  the  judge.     Id. 

7.  Tlie  same  weight  should  not  be  given  to  a  dying  declara- 
tion as  would  be  given  to  the  same  statements  testified  to 
in  the  presence  of  the  jury.     Id. 

8.  Forgery. 

Upon  the  trial  of  an  indictment  for  uttering  a  forged 
check,  evidence  of  other  similar  checks  found  upon  the 
pei"Son  of  the  defendant  with  the  forged  check  counted 
upon,  w^ithout  any  proof  as  to  their  handwriting  or  as  to 
whether  they  were  genuine  or  forged,  is  innnaterial  upon 
the  question  of  intent.  People  v.  Altman  (Ct.  of  Apji.) 
449. 

9.  Good  character. 

Where  evidence  of  good  character  is  given,  defendant 
is  entitled  to  an  instruction  that  is  to  be  considered  as 
primary  testimony  upon  the  question  of  his  guilt.  People 
V.  Friedland  (Sup.  Ct.),  62. 
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10.  Such  evidence  is  to  be  considered  as  directly  bearing 
upon  the  question  of  guilt  or  innocence,  even  though 
the  evidence  against  the  accused  is  of  the  most  direct  and 

positive  nature.     Id.  Id. 

11.  A  charge,  which  sabs  tan  tially  states  that  good  character 
is  only  to  be  considei'ed  when  a  reasonable  doubt  has  arise 
on  the  evidence  as  to  the  guilt  of  the  defendant,  is  eri'on- 
eous.     Id. 

12.  Homicide— Photographs. 

Phot  (►lymphs  of  the  premises  where  the  homicide  took 
j)lace  and  of  certain  articles  of  clothing,  are  admissible 
upon  the  trial  of  an  indictment  for  a  homicide.    People  v. 

PusLoliwU  (Cu  of  Ap[>.),  559. 

13.  Homicide. 

On  the  trial  of  an  indictment  for  murder  in  the  first  de- 
gree, sketches  made  by  an  artist,  showing  the  locality  of 
the  blood  stains  in  and  about  the  place  of  the  muixlei-, 
shown  to  be  accurate  by  the  testimony  of  the  pei*sons  who 
made  them,  are  admissible  in  evidence.  People  v.  John- 
son (Ct.  of  App.),  1. 

14.  Insanity— Expert. 

It  is  not  legal  error  to  permit  a  medical  expert  who  has 
made  a  personal  examination  of  the  patient  for  the  pur- 
pose of  determining  his  mental  condition,  to  give  his  opin- 
ion as  to  that  condition  at  the  time  of  the  examination^ 
without  in  the  first  instance  disclosing  the  particular  facts 
upon  which  the  opinion  is  based.  People  v.  Youngs  (Ct. 
of  App.),  547. 

15.  When  it  is  shown  that  a  medical  expert  has  made  the 
proper  professional  examination  of  the  patient  in  oixler 
to  ascertain  the  existence  of  some  physical  or  mental 
disease,  he  is  then  qualified  to  express  an  opinion  on  the 
subject,  though  he  may  not  yet  liave  stated  the  scientific 
or  external  symptoms  on  which  it  is  based.     Id. 

16.  Judicial  notice. 

Judicial  notice  will  not  be  taken  of  a  city  ordinance. 
It  must  be  proved  in  the  manner  prescribed  by  law,  and 
the  burden  of  its  proof  rests  witli  the  prosecution.  People 
v.  Casegeanda  (Ct.  of  Gen.  Sess.  N.  Y.  Co.),  129. 
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17.  Memorandum. 

A  witness  may  examine  a  memorandum  or  entry  made 
by  himself  at  the  time  of  the  occurrence  for  the  purpose 
of  refreshing  his  recollection.  If  it  does  not  refresh  his 
recollection,  but  he  states  that  he  made  the  entry  or  mem- 
ot^ndum  at  the  time,  and  made  it  truly,  and  made  it  in 
his  own  handwriting,  the  memorandum  is  bodily  admissi- 
ble as  evidence  in  chief.     People  v.   McLaughlin   J3up. 

18.  An  original  entry  or  a  memorandum  made  by  a  witness 
at  the  time  of  a  transaction  is  admissible  in  evidence,  as 
ancillary  to  his  testimony,  only  when  without  its  aid  he 
is  unable  to  recollect  distinctly  the  fact  to  which  it  re- 
lates. Where  he  has  a  distinct  recollection  of  the  essen- 
tial facts  to  which  the  entry  relates,  so  that  primary  com- 
mon law  proof  may  be  furnished,  the  necessity  for  second- 
ary evidence  does  not  arise,  and  it  is  incompetent.  Peo- 
ple V.  McLaughlin  (Ct.  of  App.),  524. 

19.  Such  memorandum,  if  admissible,  can  be  received  only 
as  evidence  of  the  facts  stated  therein,  and  not  as  to  the 
conclusions  it  contains.  It  cannot  be  admitted  to  prove 
the  conclusions  of  the  witness,  his  purpose  or  the  object  of 
another  person.     Id. 

20.  Nonexperts. 

Nonexperts  are  not  allowed  to  express  an  opinion  on  the 
subject  of  sanity  or  insanity,  or  as  to  whether  the  party 
was  in  fact  rational  or  irrational,  but  only  to  state  the 
impression  that  the  acts  and  declarations  of  the  party  con- 
cerning whom  the  inquiry  is  made  produced  upon  their 
minds  at  the  time.     People  v.  Youngs  (Ct.  of  App.),  548. 

21.  Where  the  testimony,  though  the  questions  were  im- 
proper in  form,  amounts  to  nothing  more  than  the  im- 
pressions which  the  witnesses  derived  from  the  acts  and 
conversations  related,  and  there  is  no  reason  to  believe 
that  it  was  understood  by  the  jury  in  any  other  sensOi 
error  in  admitting  it  is  not  ground  for  reversal.     Id. 

22.  Objection. 

Objection,  so  made  as  not  fairly  to  indicate  the  ground^ 
raises  no  question  on  appeal.     Id.  . 
Vol.  XI-74 
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23.  Opinion. 

A  question,  which  is  based  upon  the  assumed  truthful- 
ness of  the  defendant's  own  testimony  and  calls  for  an 
opinion  based  upon  clearly  assumed  facts,  is  proper.  Peo- 
ple V.  llieobold  (Sup.  Ct.),'  161. 

24.  Upon  the  trial  of  an  indictment  for  mutilating  a  liorse 
by  tearing  out  the  tongue,  the  prosecution  may  proi)erly 
asU  a  veterinary  surgeon  the  question,  *'If  the  tongue  wsis 
in  the  position  which  the  defendant  "testi lied  it  was,  would 
it  be  possible  for  the  horse  to  bite  it  off?"    Id. 

25.  Other  crimes. 

On  the  trial  of  an  indictment  for  larceny,  which  charged 
that  defendant  wi-ougfully,  unlawfully  and  feloniously 
embezzled  and  appropriateil  to  liis  own  use  numey  of  an- 
other pei'son,  evidence  tending  to  prove  that  defendant  at 
some  other  times,  had  committed  other  crimes  similar  in 
cliaracter  to  the  one  cliarged  in  the  indictment,  is  not 
admissible.     People  v.  Hurlburt  (Sup.  Ct.),  44. 

26.  On  the  trial  of  an  indictment  for  receiving  stolen  bonds, 
evidence  as  to  the  erasure  of  the  names  and  niunbers 
oidginally  upon  the  bonds,  is  competent  to  sliow,  not  only 
the  theft  of  the  bunds,  but  their  condition  when  they 
reached  the  receiver's  hands,  or  which  they  Iiad  assumed 
when  discovered,  though  it  tends  to  establish  the  commis- 
sion of  another  crime  by  some  one  else.  People  v. 
Schooley  (Sup.  Ct.),  28. 

28^.  "Wliere  evidence  is  competent,  its  exclusion  is  not  Ciilled 
for,  because  it  tends  to  establish  the  commission  of  another 
crime  by  some  one  else.  People  v.  Schooley  (Sup.  Ct.), 
453. 

29.  Reasonable  doubt. 

In  every  case,  the  prisoner  upon  trial  is  entitled  to 
have  an  instruction  that  his  guilt  must  be  pix)ved  beyond 
a  reasonable  doubt.     People  v.  Friedland  (Sup.  Ct.),  66. 

30.  A  reasonable  doubt  is  not  a  mere  guess  or  surmise  that 
the  man  may  not  be  guilty,  but  is  such  a  doubt  as  a  rea- 
sonable man  may  entertain  after  a  fair  review  and  consid- 
eration of  the  evidence.     Id. 
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31.  Seduction— Corroboration. 

Upon  the  trial  of  an  indictment  for  seduction,  the  evi- 
dence required  must  be  corroborative  of  the  promise  of 
marriage  and  the  carnal  connection  and  need  not  extend  to 
the  facts  that  the  female  seduced  was  of  previous  chaste 
character  or  immairied.     People  v.  Orr  (Sup.  Ct.),  188. 

32.  Proof  of  circumstances  legitimately  tending  to  estab- 
lish the  material  facts  are  sufficient  to  authorize  a  con- 
viction.   Id. 

33.  Pi'oofs  of  intercoui'se. 

The  testimony  of  a  physician  that  he  examined  com- 
plainant at  a  certain  time  and  found  her  in  a  certain  con- 
dition, is  admissible  to  corroborate  her  testimony  to 
the  time  when  the  alleged  intercourse  occurred.     Id. 

34.  Upon  the  trial  of  such  indictment,  the  declaratioiLS  of 
defendant  in  regard  to  the  condition  of  the  prosecutrix, 
and  evidence  that  defendant  tried  to  induce  plaintiff  to 
have  an  abortion  performed,  are  properly  admitted.    Id. 

EXCISE. 

1.  Accessory. 

On  the  prosecution  of  the  proprietor  of  a  saloon  for 
unlawfully  oflFering  and  exposing  for  sale  intoxicating 
liquor  on  Sunday,  record  of  conviction,  before  the  court 
of  special  sessions,  of  liis  bartender  for  the  sale  is  inad- 
missible.    People  V.  Mullins  (Sup.  Ct.),  297. 

2.  In  such  case,  the  disposition  of  a  police  officer,  given  on 
the  examination  before  a  magistrate,  as  to  the  guilt  of  de- 
fendant's bartender  for  the  same  sale,  is  inadmissible* 
Id. 

3.  Accomplice. 

The  evidence  of  an  accomplice  is  not  sufficient,  unless 
corroborated.     Id. 

4.  Sale— Sunday. 

It  is  a  misdemeanor  for  any  person,  whether  having  a 
license  or  not,  to  sell  or  offer  or  expose  for  sale,  or  give 
away  any  strong  or  spirituous  liquoi^,  wines,  ale  or  beer 
on  Sunday.    People  v.  Owens  (Sup.  Ct.),  163. 

5.  Tlie  fact  that  bottles,  beaiing  labels  indicating  that 
they  contain  spii-ituous  liquors,   are  s  ationed  in  their 
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usual  places  upon  a  back  bar,  is  not  of  itself  sufficient  to 
support  a  conviction  for  a  violation  of  the  statute.    Id. 

GAME  LAW. 

1.  Deer  and  venison. 

The  closinj^  words  of  section  41,  chapter  488  of  1892,  are 
limited  in  their  application  to  that  part  of  the  section 
which  prohibits  possession  between  the  first  and  fifteenth 
days  of  November.     People  v.  Gerber  (Sup.  Ct.),  142. 

2.  Nets. 

Section  138,  chapter  488  of  1892  authorizes  the  usi?  of 
nets  in  catching  menhaden  in  the  Matei's  of  Richmond 
county  at  all  times,  and  a  l>oard  of  supervisoi's  cannot 
restrict  the  right.     People  v.  Fish  (Sup.  Ct.),  429. 

3.  Private  park— Notice. 

It  is  the  piirpf>se  of  chapter  488  of  18J2  to  make  it  :i  n  im- 
inal  offense  and  therefore  an  offense  against  the  people  at 
large,  for  one  to  enter  uix)n  the  lands  of  anothL*r,  who  has 
complied  with  the  conditions  prescribed,  for  the  nurixise  of 
shooting  wild  birds  or  animals,  or  of  fishing  in  the  pond 
lake  or  streams  thereon.    People  v.  Hall  (Sup.  Ct.),  252. 

4.  The  sign-boards  prescribed  by  this  statute  should  give 
notice  that  it  is  a  private  park,  as  well  as  warning  all 
persons  against  trespassing  thereon.     Id. 

5.  If  the  park  is  not  enclosed  or  cultivated,  the  notice 
should  substantially  state  that  it  is  a  private  park,  etc., 
for  the  propagation  of  fish,  etc.,  or  any  other  equivalent 
woixls.    Id. 

6.  In  case  of  an  insufficient  compliance  with  the  require- 
ments of  the  statute,  the  owners  or  lessees  are  not  endiled 
to  its  protection  against  interfeience  with  their  hunting 
and  fishing.     Id. 

7.  Wliere  a  statute  requires  that  the  lands,  or  lands  and 
water,  shall  be  used  for  a  specified  pui'pose,  whethei*  for 
the  propagation  and  protection  of  fish,  or  o.f  wild  birds  or 
game,  the  evidence  of  user  for  propagating  purposes  must 
be  ample  and  sufficient  to  warrant  a  conviction.     Id. 

8.  Supervisors. 

The  provisions  of  subdivision  ft,  section  21  of  county 
law,  must  be  interpreted   as  only  conferring    power  on 
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boards  of  supervisors  to  enact  laws  containing  restric- 
iions  and  prohibitions  additional  to  such  as  are  contained 
in  the  general  state  laws,  or,  it  may  be,  in  special  or  local 
slate  laws  which  it  may  be  seen  are  not  intended  to  and 
do  not  cover  the  whole  subject  or  take  it  unto  themselves, 
and  not  laws  conflicting  with  or  overriding  local  state 
legishition  on  the  Siime  subject.  People  v.  Fish  (Sup. 
Ct.);  429. 

GAMING. 
Bookmaking. 

Where  a  clerk  walks  up  and  down,  following  his  em- 
ployer who  makes  the  bets,  and  records  them  as  they 
ai'e  made,  this  is  hot  occupying  any  place  upon  the  grounds 
for  the  purpose  of  recording  bets  or  wagers  within  the 
meaning  of  section  351  of  the  Penal  Code.  People  ex  rel. 
Sturgis  v.  Fallon  (Sup.  Ct.),  273. 

GRAND  JURY. 
De  facto. 

A  grand  jury  regularly  drawn  from  the  body  of  the 
county,  summoned  and  sworn  as  provided  by  law,  is  at 
least  a  de  facto  jury,  and  sufficient  for  the  protection  of 
all  the  defendant's  constitutional  rights,  though  the  desig- 
nation of  the  tei'm  of  the  court  was  not  in  strict  compliance 
with  the  Constitution  or  the  stiitute.  People  v.  Youngs 
(Ct.  of  App.),  547. 

HABEAS  CORPUS. 

1.*  In  case  of  such  error,  it  is  within  the  legitimate  prac- 
tice of  a  writ  of  habeas  corpus  to  relieve  the  relator  from 
his  imprisonment.  People  ex  rel.  Johnson  v.  Webster 
(Sup.  Ct.),  59. 

2.  Commitment. 

The  court,  on  habeas  corpus,  may  go  behind  a  commit- 
ment and  ascertain  whethei*  the  committing  magistrate 
had  any  evidence  before  him  on  which  to  make  it.  Matter 
of  Henry  (Sup.  Ct.),  466. 

3.  The  evidence,  in  this  case,  was  held  to  be  sufficient  to 
justify  a  commitment  on  the  charge  of  murder.     Id. 
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i.  Discharge. 

Where  the  judgment  is  valid   and  unreversed,  an  error 
in  the  commitment  is  not  sufficient  to  authorize   the  dis- 
charge of   the  prisoner  from   custody.     People   ex    rel. 
Peck  V.  Schantz  (Ulster  Co.  Ct.),  441. 

HIGHWAY. 

1.  Dedication. 

Tlie  lajang  down  upon  a  map,  made  by  the  grantor,  of 
certain  lands  as  avenues  or  streets  and  the  conve^-ing  of 
other  lands  as  bounded  by  them,  amount  to  u  dedication. 
People  V.  Undeihill  (Ct.  of  Apj).),  17. 

2.  But  jbefoi'e  such  dedication  becomes  complete,  an  ac- 
ceptance thereof,  eithei*  by  user  or  by  formal  act  of  the 
public  authorities,  must  be  shown.     Id. 

3.  The  evidence,  in  this  case,  was  held  sufficient  to  sliow  a 
dedication  of  the  avenue  as  a  publie  street,  but  insufficient 
to  show  on  acceptance  thereof  east  of  the  lots  sold.    Id. 

HOMICIDE. 

1.  Charge. 

A  charge  which,  as  a  whole,  preserves  all  the  rights  of 
the  defendant  and  calls  upon  the  jury  to  fairly  express 
their  judgment  upon  the  evidence,  is  proper.  People  v. 
Hess  (Sup.  Ct.),  364. 

2.  Conspiracy. 

Where  an  unarmed  peace  officer,  discharging  his  duties 
in  a  gentle  and  considerate  manner  is  thrown  entirely 
oiRF  his  guard  by  the  appai^ently  docile  and  submissive 
way  in  wliich  his  piisoners  are  allowing  him  to  conduct 
them  to  the  police  station,  and  such  prisoners  are  two 
desperate  men,  one  of  them  is  the  defendant,  who  carry 
concealed  weapons  of  an  unusually  deadly  and  dangerouR 
character,  but  both  of  them  are  submissive  and  quiet  until 
the  defendant  utters  his  warning  cry  to  **let  her  go,"  when 
each  springs  into  the  utmost  activity  and  the  defendant 
strikes  the  officer  with  a  blow  fix)m  the  butt  of  his  re- 
volver and  at  almost  the  same  instixnt  of  time  the  bullet 
of  the  other  prisoner  completes  the  work  of  death,  it  is 
sufficient  to  establish  a  pei'fect  and  complete  combination 
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and   concert  of  action   between   the   defendant  and   his 
associate.    People  v.  Wilson  (Ct  App.),  172. 

8.  It  matters  not  whether  such  understanding  or  agi*ee- 
ment  was  formed  as  part  of  a  general  policy  adopted  by 
the  defendants  while  following  a  life  to  crime,  or  an  in- 
stantaneous compact,  bom  of  the  exigency  of  the  occasion. 
The  deliberation  and  premeditation  essential  to  constitute 
the  crime  may  liave  existed  in  either  case.    Id. 

4.  Evidence. 

After  evidence  has  been  given  by  defendant  tending  to 
show  that  the  homicide  was  committed  in  self  defense,  he 
may  follow  it  by  proof  of  the  general  reputation  of  the 
deceased  for  quarrelsomeness  and  violence.  People  v» 
Hess  (Sup,  Ct.),  364. 

5.  But  they  are  inadmissible,  unless  proof  is  first  given 
that  there  was  an  overt  act  of  attack,  and  that  the  defend- 
ant, at  the  time  of  the  collision,  was  in  apparent  imminent 
danger.    Id. 

6.  Insanity. 

The  determination  of  the  jury  upon  the  question  of  in- 
sanity, upon  the  trial  of  an  indictment  for  homicide,  will 
not  be  interfered  with,  where  the  evidence  is  in  fair 
conflict  and  permits  of  opposing  infei*ences.  People  v. 
Hoch  (Ct.  of  App.),  488. 

7.  In  the  absence  of  elements  from  the  case  as  show  that 
the  verdict  is  against  the  weight  of  evidence,  or  that  it 
seems  to  have  been  influenced  by  some  mistake,  en'or  or 
prejudice,  it  will  be  regarded  as  conclusive  in  the  court 
of  appeals.    Id. 

8.  Proof. 

The  evidence,  in  this  case,  was  held  sufficient  to  sustain 
the  inference  drawn  by  the  jury  from  it,  on  the  defend- 
ants having  deliberately  murdered  the  deceased.  People 
V.  licach  (Ct.  App.),  165. 

INDICTMENT. 
1.  Counts. 

The  trial  court  has  the  right,  especially  upon  the  con- 
sent of  the  defendant,  to  retain  the  first  counts  in  an  in- 
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dictment  for  the  purpose  of  explaining  the  reference  con- 
tained in  the  last  count.  People  v.  McLauglilin  (Cu  of 
App.),  524. 

2.  Where  allegations  of  time  and  place  in  the  other  counts 
in  the  indictment  are  referred  lo  in  a  cerUiin  count,  they 
become  a  part  of  the  latter  count.  People  v.  McLaughliii 
(Sup.  Ct.),  98. 

3.  Wliere,  at  the  opening  of  the  trial,  the  disti»ict  attorney 
elects  to  proceed  upon  such  count  of  the  indictment  only, 
the  coui't  may  pei-mit  the  other  counts  of  the  indictment 
to  stand  only  for  the  purpose  of  reference.     Id. 

4u  Demurrer. 

If  more  than  one  crime  is  charged  in  the  indictment 
defendant  may  demur  thereto  for  that  reason.  People  v. 
Slattery  (Sup.  Ct.),  377. 

5.  Joinder  of  offenses. 

A  count  for  larceny  may  be  joined  with  a  count  for  re- 
ceiving stolen  property,  knowing  it  to  he  stolen.    Id. 

6.  The  joinder  of  several  distinct  misdemeanors  in  the 
same  indictment  is  not  a  cause  for  the  reversal  of  the 
judgment,  where  thei^e  is  a  general  veixlict  and  the  sen- 
tence is  single  and  appropriate  to  either  of  the  counts 
uj^on  which  the  conviction  was  liad.     Id. 

7.  The  same  rule  applies  to  the  joinder  of  different  felonies 
in  the  same  indictment.     Id. 

8.  Motion  to  discharge. 

If  there  is  no  evidence  to  support  one  or  moi'e  of  the 
counts  in  the  indictment,  defendant  may  raise  that  ques- 
tion by  a  motion  to  discharge  him  from  the  charge  con- 
tained in  sucii  count,  or  move  the  court  that  the  jury  be 
directed  to  render  a  verdict  of  not  guilty.     Id. 

INFORMATION. 
Waiver. 

Where  a  defendant  is  brought  before  a  magistrate  for 
intoxication  in  a  public  place  and  without  any  other 
action  on  his  part  pleads  guilty  to  the  oral  charge,  the 
requirements  of  section  699  of  the  Code  of  Criminal  Pro- 
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cedure  are  waived,  and  his  conviction  will  not  be  reversed 
because  the  charge  was  not  reduced  to  writing.  People  v. 
Carter  (Sup.  Ct.),  25. 

JURORS. 

1.  Qiialin cation. 

Whether,  in  any  case,  persons  called  and  examined  as 
jurors  are  so  intelligent  as  to  meet  the  requirement  of 
section  1079  of  the  Code  must  necessarily  be  determined 
by  the  trial  court  and  rest  in  its  good  judgment  and  sound 
discretion.    People  v.  McLaughlin  (Sup.  Ct.),  97. 

2.  Where  jurors  have  formed  opinions  or  impressions  with 
reference  to  the  guilt  or  innocence  of  the  defendant, 
but  declare  unequivocally  that  they  believe  such  opin- 
ions or  impressions  will  not  influence  their  verdict  and 
that  they  can. render  an  impartial  verdict  on  the  evi- 
dence, and  the  court  decides  that  it  is  satisfied  that  they 
do  not  entertain  such  present  opinions  or  impressions  as 
will  influence  their  verdict,  such  previous  expression  of 
formation  of  opinion  or  impression  is  not  sufficient  ground 
of  challenge  to  any  person  who  is  otherwise  legally  quali- 
fied.   Id. 

3.  If  the  court  is  satisfied,  in  the  exercise  of  a  sound  dis- 
cretion, that  the  juror  cannot  try  the  case  impartially 
and  without  prejudice,  a  challenge  must  be  sustained, 
under  the  firse  part  of  the  subdivision;  and,  unless  satis- 
fied that  the  juror  does  not  entertain  such  present  opin- 
ion or  impression  as  will  influence  his  verdict,  the  chal- 
lenge must  be  sustained  under  the  last  part  of  the  subdivi- 
sion.    Id. 

JURY. 
Waiver. 

The  right  of  defendant,  in  court  of  special  sessions,  to 

a  trial  by  jury  continues  unaffected  and  available  to  him 

until  testimony  actually  is  taken  upon  the  trial,  notwith- 

sianding  his  previous  allegation  and  waiver.     People  v, 

.      Moliuet  (Ct.  of  Sess.  Queens  Co.),  410. 

LARCENY. 
L  Evidence. 

The  evidence,  in  this  case,  was  held  sufficient  to  sustain 
a  conviction  f(»r  larceny.     People  v.  Smith  (Sup.  Ct),  294. 
Vol.  XI— 75 
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2.  ITiX)n  the  ti^iiil  of  an  indictment  for  lai'ceny,  evidence 
in  regard  to  similar  frauds  which  had  been  perpetrated 
upon  other  pei*sons  whom  the  defendant  had  succeeded  in 
making  his  victims,  is  competent  upon  the  question  of  in- 
tent.    People  V.  Hughes  (Sup.  Ct.),  154. 

8.  False  pretenses. 

If  the  owner  of  property,  by  trick  or  device,  has  been 
induced  to  part  with  the  possession  thereof,  intending  to 
transfer  an  interest  therein  or  the  title  thereto,  a  crim- 
inal appropriation  of  such  property  will  not  be  a  com- 
mon law  larceny,  but  the  crime  of  obtaining  goods  by 
false  pretenses.    Id. 

4.  To  constitute  a  common  law  larceny,  it  is  not  necessary 
that  the  propei'ty  stolen  should  be  taken  from  the  posses- 
sion of  the  owner  by  trespass;  if  a  person  obtains  posses- 
sion of  the  property  from  the  owner  for  a  special  purpose, 
by  some  trick,  device,  artifice,  fraud  or  false'  pretenses, 
intending  to  appropriate  it  to  his  own  use  and  not  to  the 
special  purpose  for  which  he  received  it,  he  is  guilty  of 
larceny.     Id. 

.6.  Implements— Shoplifter's  bag. 

A  shoplifter's  bag  is  not  an  implement  adapted,  de- 
signed or  commonly  used  for  the  commission  of  larceny 
within  the  meaning  of  section  508  of  the  Penal  Code.  Peo- 
ple V.  I.yons  (Ct.  of  Gen.  Sess.  N.  Y.  Co.),  330. 

LICENSE. 

1.  Master  plumber. 

Chapter  602  of  1892,  as  amended  by  chapter  66  of  1893, 
applies  only  to  one  who  pursues  the  trade  of  a  plumber, 
and  is  engaged  in  such  trade  as  an  employing  or  master 
plumber.     People  v.  O'Connell  (Sup.  Ct.),  49. 

2.  A  chief  engineer  of  a  hotel,  who  receives  a  fixed  salary 
as  such  and  is  authorized  to  hire  plumbers  and  steam  fit- 
ters to  assist  him  in  performing  work  which  he  is  unable 
to  do  by  liimself,  is  not  engaged  as  emploj^ng  or  master 
plumber.     Id. 

LOTTERIES. 
1.  Act  of  1895. 

The  act  of  1895  clearly  legalizes  the  running  of  horses 
for  pui*se4S  which  are  contributed  by  the  association  upoo 
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whose  tradbi  the  race  is  to  take  place,  but  which  are  not 
contributed  by  the  persons  who  participated  in  the  race. 
People  ex  rel.  Lawrence  v.  Fallon  (Sup.  Ct.),  279. 
2.  The  fact  that  the  owner  of  each  horse,  who  proposes  to 
compete  in  the  race,  is  required  to  pay  an  entrance  fee, 
does  not  make  the  transaction  a  bet  or  a  gambling  trans- 
action.    Id. 

8.  Horse  races. 

Whei*e  entrance  money,  when  paid  to  the  association, 
becomes  the  absolute  property  of  the  association,  and  the 
premium  or  prize  which  is  to  be  paid  to  the  winner  is 
contributed  by  the  association  and  amounts  to  a  certain 
sum,  without  regard  to  the  number  of  horses  wliicli  enter 
for  the  race  or  to  the  amount  of  the  entrance  fees,  such 
arrangement  is  not  contriving  a  lottery  within  the  pro- 
hibition of  section  323  of  the  Penal  Code.    Id. 

4.  Pool-selling  and  book-making. 

The  originator  of  the  scheme  is  not  guilty  of  pool-sell- 
ing or  book-making,  witliin  section  351  of  the  Penal  Code. 
Id. 

NEW  TRIAL. 

1.  Motion  to  set  aside  verdict. 

A  motion  to  set  aside  a  verdict  after  its  rendition,  as 
not  in  accordance  with  the  evidence,  is  equivalent  to  a 
motion  for  a  new  trial  under  section  465  of  the  Criminal 
Code.    People  v.  Smith  (Sup.  Ct),  294. 

2.  Such  denial  is  brought  up  for  review  by  an  appeal  from 
the  judgment.    Id. 

NEW  YORK  CITY. 

Supplementary  proceedings— Appointment  of  referee. 

New  York  city  court,  or  a  judge  thereof  has  power  to 
appoint  a  I'eferee  in  supplementary  proceedings.  People 
V.  Levy  (Ct.  of  Gen.  Sess.),  357. 

OYER  AND  TERMINER. 
Transfer  of  cases. 

No  order  of  the  court  is  needed  for  the  purpose  of  trans- 
ferring a  case  from  the  court  of  Oyer  and  Terminer,  in 
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6.  Implements— Shr  L 
A  shoplifter''   *^ 
signed  or  com' 
within  the  mf 
pie  V.  liyon^ 

)/  the  exhibition  and  its  practices  are 

^/'  rented  to  by  both  parties  or  are  not 

1.  Master  p  ^  ^  serious  injury  or  to  end  life,  then,  if, 

Chapt^  jie  game,  an  accident  happens,  it  is*excus- 

applies  ^.    Id. 

and  If 

^  s)i  necessary  that  a  person,  who  commits  a  liomi- 


2. 


^  yiiile  engaged  in  committing  a  misdemeanor,  in- 
fts  ^io  violate  the  law,  though  he  must  have  an  intent  to 
t'  ^mit  the  act  wliich  constitutes  the  misdemeanor.     Id. 

Question  for  jury. 
^   Upon  the  trial  of  an  indictment  for  manslaughter  for 
occasioning  a  death  at  a   sparring   exhibition,    question 
whether  the  exhibition  was  within  the  provisions  of  sec- 
tion 458  of  the  Penal  Code,  is  for  the  jury.     Id. 
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^'^  .        "^  '^posed  upon  magistrates  an  abso- 

''%^^^^^        ^  "^s  guilty  of  tlie  offense  named 

y/^ik.  ^    '^  '  of  the  same  religious  faith 
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**"  f  Gen.  Sess.  N.  Y.),  346. 
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defendant  of  having  sexual  inter- 
aff  does  not  admit  the  alleged  seduc- 
ijumaer  (Sup.  Ct.),  305. 

'j}'  ^    to  constitute  seduction,   the  defendant  must 

xuuating  arts  to  overcome  the  opposition  of  the 
^ed    and  must,  by  his  wiles  and  persuasions,  without 
^rce,  debauch  her.    Id. 

SENECA  INDIANS. 

TTnlawf  ul  fishing. 

Section  102,  chapter  974  of  1895,  prohibits  a  Seneca  In- 
dian frow  killing  fish  by  exploding  dynamite  in  the  Alle- 
gany river  witlun  the  reservation  of  his  tribe.  People 
V.  Pierce  (Cattaraugus  Co.  Ct.),  325. 

SPECIAL  DISTRICT  ATTORNEY. 

^^The  power  of  the  court  to  appoint  a  special  district  at- 
torney in  case  of  the  absence  or  disqualification  of  the 
district  attorney,  or  of  a  vacancy  in  such  office  is  un- 
trammeled  by  any  other  conditions  whatever.  People  v. 
Lytle  (Sup.  Ct.),  229. 
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SPECIAL  SESSIONS. 

Suspension  of  sentence. 

Courts  of  special  sessions  have  power  to  suspend  sen- 
tence entirely  or  for  a  limited  period,  and  to  impose  sen- 
tence at  the  end  of  such  term.  People  ex  rel.  Dunnigan 
V.  Webster  (Sup.  Ct.),  484. 

STATUTES. 
1.  Construction. 

Tlie  principle,  that  "and"  and  "or"  are  convertible 
as  the  sense  and  intent  may  require,  applies  to  their  use 
in  statutes.    People  v.  Lytle  (Sup.  Ct.),  229. 

.2.  Repeal.        *^  *«       ^ 

Where  the  amendatory  statute  omitted  on  the  schedule 
is  designedly  omitted,  because  it  is  not  germane  to  tlie 
matters  embraced  in  the  revision  and  does  not  propeiiy 
come  within  the  qualifications,  it  does  not  necessarily  fol- 
low that  it  is  abrogated  merely  because  much  of  the  orig- 
inal chapter,  of  which  it  is  a  part,  is  repealed.     Id. 

3.  It  was  not  the  intention  to  repeal  chapter  123  of  1883  by 
the  schedule  annexed  to  the  county  law,  but  it  was  re- 
served for  appeal  upon  the  enactment  of  the  proposed 
section  250  of  the  Code  of  Criminal  Procedure.    Id. 

4.  Repeal. 

A  statute  is  not  to  be  deemed  repealed  by  implication 
by  a  subsequent  statute  upon  the  same  subject,  unless  the 
two  are  manifestly  inconsistent  with  and  repugnant  to 
each  other,  or  unless  a  clear  intention  is  disclosed  on  the 
face  of  the  later  statute  to  repeal  the  former  one.  People 
V.  Koenig  (Sup.  Ct.),  337. 

5.  Section  290  of  the  Penal  Code  is  not  impliedly  repealed 
by  chapter  112  of  1896.     Id. 

6.  Repeal  by  implication  is  not  favored  by  law  and  is 
never  allowed,  except  in  ca^es  where  inconsistency  and 
repugnancy  are  plain  and  unavoidable.  People  v.  Levy 
(Ct.  of  Gen.  Sess.  N.  Y.  Co.),  357. 

7.  When  a  revising  statute  covers  the  whole  subject-mat- 
ter of  antecedent  statutes  plainly  by  legislative  intent, 
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it  is  to  be  deemed  to  contain  the  entire  law  on  the  subject 
and  virtually  repeals  the  former  enactment.     Id. 

8.  Where  one  section  of  a  statute  refers  to  another  section 
of  the  same  statute  for  inhibition  of  power,  recourse  must 
be  had  to  the  latter  section  to  ascertain  the  precise  limits 
and  subjects  of  the  inhibition.     Id. 

9.  Repeal— Implication. 

Where  a  statute  has  been  amended,  the  portions  omitted 
or  alteied  are  abrogated  and  cease  to  form  a  part  of  the 
statute  from  the  time  the  new  act  takes  effect.  People  v. 
Madill  (Sup.  Ct.),  136. 

10.  Statutory  Construction  Act,  which  enacted  that  the  re- 
peal of  a  statute  shall  not  affect  the  liability  of  punish- 
ment for  a  crime  committed  before  the  repealing  act 
takes  efTect,  and  that  such  crimes  may  be  punished  as  if 
the  repeal  had  not  been  effected,  is  not  binding  upon  sub- 
sequent legislatures;  but,  in  the  absence  of  anything  in 
the  statute  indicating  a  contrary  intent,  the  legislature, 
in  the  amendatory  act  of  1895  to  section  41  of  the  Penal 
Code  is  deemed  to  have  intended  that  statute  to  have  the 
force  and  effect  as  provided  in  the  Statutory  Construction 
Act.    Id. 

11.  Cliapter  721  of  1895,  which  amends  section  41  of  the 
Penal  Code  by  adding  the  words,  "punishable  by  impris- 
onment for  not  more  than  one  year,"  repealed  such  sec- 
tion, in  so  far  as  it  permitted  a  line.     Id. 

12.  Such  amendment  did  not  afTect  the  punishment  for 
bribery  committed  before  it  took  effect,  though  the  in- 
dict«ient  was  found  after  that  time.     Id. 

13.  When  a  revising  statute  covers  the  whole  subject-mat- 
ter of  antecedent  statutes,  the  revising  statute  virtually 
repeals  the  former  enactments,  without  any  express  pro- 
vision to  that  effect.     People  v.  Cleary  (Ct.  of  Sess.),  199. 

14.  Section  351  of  the  Penal  Code  was  impliedly  repealed  by 
chapter  479  of  1987,  as  amended  by  chapter  469  of  1893.  Id. 

15.  Section  9,  article  1  of  Revised  Constitution  abrogated 
the  provisions  of  chapter  479  of  1887,  as  amended  by  chap- 
ter 469  of  1893.     Id. 
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16.  Where  all  the  provisions  of  an  act  are  connected  as 
parts  of  a  single  scheme,  the  incidental  provisions  must 
fall  with  the  failure  of  the  main  purpose.    Id. 

17.  The  subsequent  amendment  to  section  351  of  the  Penal 
Code  cannot  affect  the  defendant  inasmuch  as  its  provi- 
sions, in  so  far  as  they  relate  to  the  crime  charged  in  the 
indictment,  are  ex  post  facto.     Id. 

18.  Section  31  of  the  Construction  Act,  which  provides  that 
the  repeal  of  a  statute  shall  not  effect  any  penalty,for- 
feiture  or  impiisonment,  incurred  before  the  time  the 
rei)eal  takes  place,  does  not  apply  to  statutes  enacted  by 
subsequent  legislature.     Id. 

SUNDAY. 

1.  Constitulional  law. 

Provisions  of  section  1,  chapter  823  of  1895,  are  within 
the  police  powers  of  the  legislature  and  not  unconstitu- 
tional.   People  V.  Havnor  (Sup.  Ct.),  35 

2.  It  is  for  the  legislature  to  say  what  business  it  is  neces- 
sary to  prevent  for  the  proper  regulation  or  observance 
of  the  Sobbath;  and,  so  long  as  the  regulations  have  rela- 
tion to  that  particular  object,  the  discretion  of  the  legis- 
lature cannot  be  contix>lled  by  the  court.    Id. 

3.  Discrimination. 

The  legislature  has  power  to  say  what  acts,  in  the  dif- 
ferent localities  of  the  state,  it  is  necessary  to  prohibit 
to  accomplish  this  purpose.  People  v.  Havnor  (Sup.  Ct.),  35. 

4.  Fishing. 

Fishing  on  Sunday  is  absolutely  prohibited  by  section 
265  of  the  Penal  Code  everywhere  and  under  all  circum- 
stances.   People  V.  Moses  (Ct.  App.),  8. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Judgment  on  forfeited  recognizance. 

By  the  word  ''appearance,"  as  used  in  section  2458  of 
the  Code,  is  meant  the  voluntary  submission  to  the  juris- 
diction in  whatever  form  manifested,  and  not  the  mere 
narrow  and  technical  meaning,  indicated  in  section  421. 
People  V.  Cowan  (Ct.  of  App.),  438. 
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2.  The  law,  allowing  judgment  to  be  entered  upon  a  recog- 
nizance in  the  city  of  New  York  under  an  order  of  for- 
feiture, constitutes  a  part  of  the  undertaking  signed  by 
the  party  contracting  as  though  explicitly  written  out 
in  it,  and  by  signing  it  the  defendant  consents  that,  in  case 
of  forfeiture,  judgment  may  once  be  perfected  thereon  at 
upon  which  a  general  execution  may  issue.     Id. 

3.  Limitation  section  421  of  the  Code  was  not  intended 
to  protect  a  judgment  debtor,  who  is  personally  and  gen- 
erally liable,  against  whom  a  general  execution  issues 
and  all  of  whose  property  is  bound  by  it.    Id« 

SUPREME  COURT. 

1.  Designation. 

Tlie  requirement  of  section  ?32  of  the  Code  of  Civil  Pro- 
cedure, requiring  justices  of  the  appellate  division  to 
make  the  appointments  before  the  1st  day  of  December, 
1895,  is  director}'',  and  the  fact  that  they  did  not  make  the 
designations  until  three  days  afterwai^s,  does  not  affect 
the  validity  of  the  act.  People  v.  Youngs  (Ct.  of  App.), 
546. 

2.  The  fact  that  the  appellate  division  had  no  legal  exist- 
ence under  the  Constitution  imtil  January  1,  1896,  does 
not  exclude  the  power  of  the  justices  after  their  appoint- 
ment and  before  that  day,  to  assemble  and  designate  the 
terms  of  the  court  and  assign  the  justices  who  were  to 
preside  therein.    Id. 

3.  But  if  any  irregularity  in  the  designation  arose  from 
this  fact,  it  was  cured  by  the  redesignation  on  that  day, 
when  the  jurisdiction  of  the  court  became  complete.    Id« 

TRIAL. 
1.  Charge. 

The  court  may  refuse  to  charge  a  request,  where  the 
first  proposition  is  untrue  and  the  other  will  eliminate 
the  oath  and  responsibility  of  the  jury.  So  held  where, 
on  the  trial  of  an  indictment  for  murder,  the  evidence 
connecting  the  defendant  with  the  crime  was  wholly  cir- 
cumstantial and  the  court  refused  to  charge  on  request 
that  dii'ect  evidence  is  always  the  most  satisfactory,  and 
Vol.  XI— 70 
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that  the  jurors  should  be  convinced  as  jurors  when  they 
would  be  convinced  as  men,  and  should  doubt  as  jurors 
when  they  would  as  men.  People  v.  Johnson  (Ct,  App.), 
1. 

2.  It  is  error  for  the  court  to  instruct  the  jury  that  either 
a  witness  or  the  defendant  had  uttered  a  falsehood  in  de- 
tailing a  conversation  between  them.  People  v.  Bix>w 
(Sup.  Ct.),  443. 

3.  Comments  of  judge. 

The  fact  that  the  judge  has  commented  upon  the  evi- 
dence, and,  perhaps  in  some  expressions,  has  indicated 
the  bent  of  his  own  mind,  is  not  a  subject  for  adverse  crit- 
icism, so  long  as  he  did  not  invade  the  pi'ovincc  of  the 
jury  and  withdraw  fi'om  them  the  considei'ation  of  any 
facts,  or  lead  them  to  suppose  that  the  determination 
was  not  wholly  with  them.  People  v.  Leach  (Ct.  App.), 
165. 

4.  Connecting  evidence. 

Where  evidence  is  admitted  because  of  the  assertion  of 
counsel  of  his  ability  and  intention  to  connect  it,  the 
counsel  making  the  pi'oniise  should  be,  if  the  assertion 
is  not  kept  good,  compelled  to  withdraw  thet  estimony 
from  the  consideration  of  the  jury.  People  v.  Steph- 
enson (Sup.  Ct.),  80. 

5.  In  sucli  case,  the  objection  is  available  to  the  acceptant, 
though  he  did  not  move  to  strike  out  the  testimony  be- 
fore the  close  of  the  case.     Id. 

6.  Comments  on  testimony. 

It  is  error  for  the  court  to  show  that  he  believes  that 
a  criminating  admission  by  the  defendant  was  not  made 
in  a  joke,  though  both  witnesses  and  defendant  have  testi- 
fied that  he  was  then  joking.  People  v.  Brow  (Sup.  Ct.), 
443. 

7.  Ojanion  of  court. 

So,  it  is  error  for  a  trial  court,  in  its  charge  to  the  jury, 
to  refei*  to  the  testimony  of  a  witness  in  such  a  way  as  to 
inform  the  jury  that,  in  the  opinion  of  the  court,  the  tes- 
tinionv  of  such  A>itriess  is  false.     Id. 
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VILF^GES. 

1.  Ordinances. 

A  pi-oceeding  for  the  violation  of  a  village  ordinance, 
under  section  7,  title  8,  chapter  291  of  1870,  is  a  quasi 
criminal  proceeding.  People  v.  Van  Houten  (Ct.  of  Sess. 
Rockland  Co.),  420. 

2.  In  such  case,  police  officer  has  the  right  to  arrest  the 
defendant,  either  with  or  without  a  warrant,  if  defendant 
viohi  Les  the  ordinance  in  his  pcesence.     Id. 

3.  In  order  to  the  violation  of  an  ordinance  prohibiting 
the  obstruction  of  a  sidewalk,  it  is  not  necessary  to  show 
that  any  person  had  been  actually  interfered  with  or  ob- 
structed in  his  independent  use  of  the  sidewalk.    Id. 

4.  Other  violations  of  the  oixlinance  will  not  justify  the 
defendant.     Id. 

5.  Section  2,  article  1  of  state  Constitution  does  not  apply 
.   fo  a  court  not  existing  when  such  Constitution  was  adopted 

nor  to  any  offense  thereafter  ci'eated.    Id. 

6.  Section  702  of  the  Criminal  Code  does  not  apply  to  cases 
for  violations  of  village  ordinances  before  police  justices, 
but  only  to  crimes  and  misdemeanors  as  created  and  de- 
fined by  the  Penal  Code,  in  the  absence  of  any  other  spe- 
cial statutory  provision.     Id. 

WITNESS. 

1.  Credibility-Cliild. 

Testimony  of  a  boy  eight  years  old,  was  held,  in  this 
ease,  admissible  on  the  trial  of  his  mother  for  murder. 
People  V.  Ledwon  (Buff.  Superior  Ct,),  52. 

2.  Ci-edibility— Interest.    ' 

The  credibility  of  a  witness  may  be  affected  by  his  in- 
terest in  the  result  of  an  issue,  or  his  relation  to  the  case 
on  trial;  and  the  court  does  not  exceed  its  duty  when  it 
reminds  a  jury  of  such  circumstances,  leaving  its  w^eight 
for  their  consideration.     People  v.  Hess  (Sup.  Ct.),  364. 

3.  Cross-exiiminat ion— Extent. 

Evidence,  which  does  not  tend  in  any  degree  to  prove 
the  offense  charged  against  the  defendant  and  has  no  bear- 
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ing  whatever  upon  any  legitimate  issue  and  the  onlj  ef- 
fect of  which  is  to  inflame  the  prejudices  and  arouse  the 
indignation  of  the  jury,  is  incompetent  upon  the  cross- 
examination  of  a  defendant  in  a  criminal  aci^ion.  People 
V.  Stephenson  (Sup.  Ct.),  8L 

4.  An  accused  person,  who  becomes  a  witness  in  his  own 
bahalf,  thereby  places  himself  in  the  attitude  of  any 
other  witness,  in  respect  to  the  right  of  cross-examination. 
Id. 

5.  The  limits  of  a  cross-examination  of  a  defendant  in  a 
criminal  action  are  that  he  may  be  required  to  answer 
questions  affecting  his  credibility,  or  as  to  matters  relat- 
ing to  the  issue,  though  liaving  no  relation  to  his  testimony 
on  the  direct  examination.  Tlie  court  may  properly  i\?- 
strict  such  cross-examination,  but  may  not  extend*  it  be- 
yond relevant  matters  or  matters  affecting  ci-edibiliiy. 
Id.  '  * 

6.  Examination. 

The  language  may  be  given  on  cross-examination,  from 
wliich  the  witness  drew  the  conclusions  to  which  he  testi- 
fied on  the  direct  examination.  People  v.  Johnson  (Ct. 
of  App.),  1. 

7.  Impeachment 

A  question,  or  an  offer  of  proof  intended  to  be  the 
foundation  of  the  impeachment  of  a  witness,  should  be  clear 
and  specific.  If  it  does  not  embrace  all  the  elements  of  a 
contradictory  or  inconsistent  act  or  suifement  made  ^ut 
of  court,  it  may  properly  be  excluded.  People  v.  Youngs 
(Ct.  of  App.),  548. 

8.  Privilege— Incrimination. 

Defendant  enjoys  absolute  protection  against  every  spe- 
cies of  judicial  compulsion  as  a  witness  to  self-aceusiuion 
of  crime,  unless  the  statute  affords  liim  absolute  im- 
munity from  punishment  for  any  crime  which  Iiis  testi- 
mony called  for  might  be  competent  as  tending  to  prove, 
or  unless  it  is  so  perfectly  clear  and  plain  as  to  preclude 
all  reasonable  doubt  that  the  answer  cannot  possibly  tend 
in  any  degree  to  subject  him  to  the  peril  of  criminal 
prosecution.    People  v.  Lewis  (Sup.  Ct.),  212. 
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9.  Section  79  of  the  Penal  Code  protects  a  witness  against 
liability  on  a  charge  of  perjury  in  case  his  testimony 
before  iV  -  grand  jury  shoiild  differ  materially  from  that 
given  before  by  him  touching  the  same  matter  on  an  ex- 
amination before  the  county  judge.    Id. 

10.  Section  41r  of  the  Penal  Code  relates  solely  to  bribery 
respecting  the  exercise  of  the  right  of  franchise,  and  does 
not  touch  the  matter  of  bribery  at  caucuses  or  conven- 
tions.   Id. 

11.  It  provides  immunity  from  criminal  prosecution  for 
such  bribery  only  to  the  bribe  giver,  but  provides  no 
such  immunity  to  the  bribe  taker.    Id. 

12.  Tlie  fact  that  he  testified  before  the  county  judge  to 
his  absolute  innocence  in  the  matter,  and  that  the  offer  for 
his  vote  made  by  some  person  whose  name  he  declined 
to  give,  was  indignantly  spurned  by  him,  does  not  neu- 
tralize the  force  of  his  claim  to  the  constitutional  protec- 
tion.    Id. 

13.  His  statement  under  oath  that  his  testimony  will  tend 
to  incriminate  him,  where  the  evidence  which  he  may 
reveal  may  establish  his  guilt  instead  of  innocence,  has 
legal  force,  and  the  Constitution  shields  him  from  the 
statutory  force  of  section  79  of  Penal  Code,  which  would 
otherwise  compel  him  to  testify.     Id. 

14.  Privileged  communications— Attorney  and  client. 

The  fact  that  as  to  other  matters  the  relation  of  attorney 
and  client  may  have  existed,  does  not  confer  the  privi- 
lege in  the  present  affair,  especially  where  the  relation 
is  distinctly  repudiated  to  the  pai'ty.  People  v.  Hess 
(Sup.  Ct.),  363. 

15.  Refreshing  memory. 

Allowing  the  attorney  for  the  people  to  read  to  a  wit- 
ness, for  the  purpose  of  refreshing  his  recollection,  an 
affidavit  which  he  had  previously  made,  is  discretionary 
with  the  trial  justice.    People  v.  Polhamus  (Sup.  Ct.),  373. 
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